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THEODORE  ADAMS. 

[To  aooompany  BUI  H.  B.  G.  C.  No.  102  ] 


,  18,  1860. — Reported  from  the  Coart  of  Claims,  and,  with  the  acoompanyiog  bill, 
committed  to  a  Committee  of  the  Whole  Hoaae,  and  ordered  to  be  printed.  Subse- 
qnenily  the  Committee  of  the  Whole  were  digcharged,  and  the  bill  and  report  were 
referred  to  the  Committee  of  Claims. 

J&RUAET  25,  1861.— Ordered  to  be  printed. 


2b  the  Aanordble  the  Senate  atid  Eotue  of  BepreseiUativee  of  the  United 
States  in  Congreea  assembled: 

The  Coart  of  Claims  reBpectfulIy  presents  the  following  documenta 
as  the  report  in  the  case  of 

THEODORE  ADAMS  t;«.  THE  UNITED  STATES. 

h  The  petition  of  the  claimant,  with  amended  petition. 

2.  Evidence  of  the  claimant  transmitted  to  the  House  of  Repre* 
sentatives. 

3.  Evidence  on  the  part  of  the  government  transmitted  to  the 
House  of  Representatives. 

4.  Claimant's  briefs. 

5.  Solicitor's  briefs  on  the  argument,  reargument,  and  second  re- 
argument. 

6.  Opinion  of  the  court  on  the  first  hearing. 

7.  Opinion  of  the  court  on  the  reargument,  allowing  the  claimant 
$32,238  79. 

8.  Opinion  of  Judge  Loring,  dissenting. 

9.  Bill  allowing  claimant  thirty-two  thousand  two  hundred  and 
thirty-eight  dollars  and  seventy-nine  cents. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[L.  B.]     seal  of  said  court,  at  Washington,  this  17th  day  of  Decem- 
ber, A.  D.  1860. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  hcnorahle  the  judges  of  the  Court  of  Claims : 

The  petition  of  Theodore  Adams  respectfully  represents  :  That 
on  the  twenty-fourth  day  of  February,  in  the  year  of  our  Lord  one 
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thousand  eight  hundred  and  fifty-three,  your  petitioner  entered  into 
a  contract  with  the  United  States,  acting  by  the  Secretary  of  the 
Treasury  thereunto  duly  authorized,  whereby  your  petitioner  bound 
himself,  for  the  considerations  and  upon  the  terms  and  conditions  in 
the  said  contract  set  forth  and  expressed,  to  erect  and  construct  and 
furnish,  for  the  use  and  occupation  of  the  said  United  States,  and  to 
lease  to  the  said  United  States,  and  the  said  Secretary  bound  the 
United  States  to  accept  on  such  lease,  and  upon  the  rent  and  condi- 
tions specified  in  said  contract,  an  appraisebs'  store,  at  San  Fran- 
cisco, in  the  State  of  California;  which  said  building  was  to  be  erected 
upon  a  certain  specified  parcel  of  ground  belonging  to  your  petitioner, 
and  was  to  be  in  all  respects  according  to  certain  plans  and  minute 
specifications  which  were  prescribed  by  the  United  States, and  which* 
are  referred  to  and  incorporated  in  said  contract — a  copy  of  which  is 
herewith  exhibited,  marked  Theodwe  Adams^  No,  1. 
.  And  he  further  shows  that,  as  a  part  of  the  said  contract,  and  in 
further  security  for  the  due  and  faithful  performance  of  the  same  in 
all  things  to  be  by  him  fulfilled  and  performed,  he  was  required  to 
execute  and  did  execute  and  deliver  to  the  said  United  States  a  bond 
with  approved  sureties  in  the  penal  sum  of  forty  thousand  dollars, 
conditioned  for  the  faithful  performance  of  the  said  contract  on  his 
part — a  copy  of  which  said  bond  is  herewith  exhibited,  marked  The- 
odore  Adams,  No.  2. 

Your  petitioner,  to  avoid  repetition,  respectfully  refers  to  the  said 
exhibits  Nos.  1  arid  2,  as  showing  the  whole  contract  in  the  premises 

And  for  the  authority  of  the  said  Secretary  to  bind  the  United 
States  in  the  premises,  he  refers  to  the  acts  of  Congress  regulating 
the  collection  of  the  revenue  from  customs,  passim;  from  the  act  of 
March  2,  1799,  to  the  act  of  March  3,  1849;  and  to  the  joint  resolu- 
tion of  February  14,  1860,  and  to  the  contemporaneous  construction 
and  uniform  usage  of  the  executive  government  in  this  behalf  under 
the  said  statutes. 

He  entered  into  the  said  contract  boTiafide,  and  after  full  deliberar 
tion  and  careful  treaty  on  both  sides  touching  the  particulars  thereof, 
and  the  rights  and  obligations  of  both  parties  concerning  the  same, 
and  the  subject-matter  thereof.  And  he  avers  that  the  said  contract 
was  in  all  respects  valid  and  binding,  as  well  in  matter  of  law  as 
matter  of  fact;  and  this  he  is  prepared  to  maintain  and  prove  as  may 
be  lawful  and  requisite. 

Your  petitioner  further  shows  that  he  proceeded  forthwith  on  his 
part,  after  the  execution  of  the  said  contract,  to  perform  the  same; 
and  was  proceeding  with  all  speed  and  diligence  and  good  faith,  in 
such  performance,  until  interrupted  and  prevented,  under  color  of  the 
authority  of  the  United  States,  and  in  the  name  thereof,  as  hereinafter 
set  forth. 

He  avers  his  complete  ability  and  perfect  readiness  to  perform  and 
fulfil,  fully  and  in  all  respects,  in  letter  and  spirit,  the  terms  and 
stipulations  of  the  said  contract  on  his  part;  and  this,  he  says,  has 
never  been  doubted  or  questioned  by  the  said  United  States  or  their 
.officers  and  agents  in  the  premises;  but,  on  the  contrary,  their  whole 
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proceedings  hereinafter  complained  of  were  npon  the  foregone  con- 
clnsion  that  your  petitioner  was  executing  the  same  promptly  and 
efficiently,  and  would  claim,  as  he  well  might,  in  strict  law  and  in 
conscience,  the  correlative  performance  by  the  other  party. 

Your  petitioner  further  shows  that,  without  any  default,  by  act  or 
omission,  real  or  pretended,  on  his  part,  and  while  he  was  diligently 
employed  in  executing  the  said  contract,  and  had,  by  expenditures  of 
large  sums  of  money,  and  by  the  execution  of  sub-contracts  for  the 
said  work,  partly  performed  the  same,  he  was  served  with  the  follow- 
ing notice,  under  color  of  the  name  and  authority  of  the  United  States, 
to  wit: 

**  Custom-Hqube,  San  Fbancisoo, 

CdOectm^a  Office,  Jvly  6,  1853. 

*•  Sib:  I  am  directed  by  the  Secretary  of  the  Treasury  to  notify  you 
'that  the  contract  under  date  of  February  24,  1853,  is  deemed  void 
and  not  binding  on  the  United  States,  and  that  possession  will  not  be 
taken  of  the  premises  if  built,  and  no  rent  will  ever  be  paid  for  the 
same.' 

**  I  am,  very  respectfully,  your  obedient  servant, 

•*  RICHARD  P.  HAMMOND,  Collector. 
(Addressed) 

^'Theodobe  Adamb,  Esq.,  CatdraximJ^ 

The  original  of  which  said  notice  your  petitioner  has  ready  to  pro- 
duce and  prove  when  and  where  may  be  needful. 

Your  petitioner  avers  that  tho  said  notice  and  formal  recision  of 
the  contract  proceeded  from  the  executive  government  of  the  United 
States,  as  it  purports,  and  was  by  color  of  the  authority  of  the  same; 
and  that  the  United  States  are  liable,  and  within  the  jurisdiction  of 
your  honorable  court,  for  all  the  legal  and  equitable  consequences 
thereof. 

Your  petitioner  further  shows  that,  notwithstanding  the  said  unlaw- 
ful and  injurious  recision  of  the  said  contract,  he  did  all  that  lay  im 
bis  power  to  have  the  said  contract  recognized  by  the  executive  gov- 
ernment as  still  in  force;  and  did  not  abandon  the  hope  of  such 
recognition  until  he  had  exhausted  argument  and  remonstrance  with* 
out  effect. 

He  further  shows  that  thereafter,  to  wit,  on  the  5th  day  of  Febru- 
ary, in  the  year  1855.  he  submitted  his  memorial  to  Congress,  in  the 
Senate  of  the  United  States,  which  was  referred  to  the  Committee 
on  Claims  of  that  body;  and  that,  on  the  19th  day  of  the  same  month, 
a  joint  resolution  was  submitted  to  the  same  body,  on  motion  of  Mr. 
Weller,  a  senator  from  California,  directing  the  Secretary  of  the 
Treasury  '*to  settle  and  adjust,  upon  the  principles  of  equity  and 
justice,  the  account  of  Theodore  Adams  (your  petitioner)  for  damages 
incurred  by  the  abrogation  of  a  contract  entered  into  between  the 
Secretary  of  the  Treasury,  acting  for  the  United  States,  and  said 
Theodore  Adams,  (your  petitioner,)  on  the  24th  day  of  February, 
1853;"  which  said  resolution  was  read  twice,  and  referred,  first,  to  the 
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Committee  on  Finance,  and  then  to  the  Committee  on  Claims;  and 
that,  before  there  was  any  action  had  thereon  by  Congress,  the  act 
for  the  establishment  of  your  honorable  court  became  a  law,  and  the 
said  claim  of  your  petitioner  was  withdrawn  for  the  purpose  of  being 
submitted  to  your  honors. 

Your  petitioner  asks  leave  to  refer  to  the  action  of  the  Treasury 
Department  above  mentioned,  and  also  to  a  communication  of  the 
Secretary  of  the  Treasury  to  the  chairman  of  the  said  Committee  on 
Claims,  for  the  purpose  of  establishing  certain  fundamental  facts  in 
support  of  his  claim,  (which  are  conceded  thereby,)  reserving  to 
himself  the  right  of  showing  that  the  matter  in  excuse,  justification, 
and  avoidance  set  up  by  the  said  Secretary  is  wholly  unfounded  in 
law  or  fact.     He  humbly  submits — 

I.  That  the  said  contract  was  duly  and  lawfully  entered  into  and 
executed,  and  that  the  same  was  valid  and  binding  upon  the  United 
States. 

II.  That  the  recision  thereof  on  the  part  of  the  United  States  was 
unlawful  and  injurious. 

III.  That  your  petitioner  is  entitled  to  be  compensated  by  the 
judgment  of  your  honorable  court  in  damages  to  the  extent  of  full 
compensation  and  indemnity  in  the  premises. 

And  he  avers  that  he  hath  sustained  damages  in  the  premises,  by 
reason  of  the  said  unlawful  recision  of  the  said  contract,  to  the  value 
of  one  hundred  and  fifty  thousand  dollars  ($150,000)  damages. 

All  which  he  is  prepared  to  maintain  and  prove  when  and  where 
this  honorable  court  shall  direct. 

Wherefore  he  prays  judgment  against  the  said  United  States;  and 
that  such  judgment  may  be  reported  to  Congress,  according  to  the 
act  of  the  said  Congress  in  such  case  made  and  provided,  together 
with  a  bill  for  his  relief  as  herewith  exhibited. 

And  your  memorialist  will  ever  pray,  &c. 

BADGER  &  CARLISLE, 

0/ Counad^  dkc^for  CUUmani^ 

Theodore  Adams,  the  claimant  in  the  above  and  foregoing  petition 
named,  maketh  oath  that  the  facts  set  forth  in  the  said  petition  are 
true,  to  the  best  of  his  knowledge  and  belief. 

THEODORE  ADAMS. 

Sworn  and  subscribed  this  19th  day  of  October,  A.  D.  1855,  before—^ 

HENRY  BEADER, 

Justice  of  the  Peace^ 

State  op  Pennsylvania,  Dauphin  County ^  es: 

I,  Jacob  Shope,  prothonotary  of  the  court  of  common  pleas  of  the 
county  and  State  aforesaid,  do  hereby  certify  that  Henry  Beader, 
whose  name  is  subscribed  to  the  above,  is  an  acting  justice  of  the 
peace  in  and  for  the  county  and  State  aforesaid,  duly  elected  and 
commissioned,  and  that  full  faith  and  credit  are  and  ought  to  be  given 
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to  all  such  his  official  acts  accordingly,  and  that  the  signature  pur- 
porting to  be  his  is  genuine. 

Ft    fl  1  ^^^^'^  under  my  hand  and  seal  of  said  court,  at  Harrisburg, 
l^^'^       the  19th  day  of  October,  A.  D.  1855. 

JACOB  SHOPE, 

Frothcmotary. 


Exhibit. — Theodore  Adams,  No.  1. 

Articles  of  agreement  made  and  entered  into  this  24th  day  of  Feb- 
ruary, A.  D.  1853,  between  Theodore  Adams,  of  the  city  and  county  of 
San  Francisco,  State  of  California,  of  the  first  part,  and  Thomas 
Corwin,  Secretary  of  the  Treasury,  acting  for  and  in  the  name  of 
the  United  States,  of  the  second  part,  witnesseth : 

Article  1.  The  party  of  the  first  part,  the  said  Theodore  Adams, 
for  the  considerations  and  rents  hereinafter  named,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenants,  agrees,  and 
contracts  with  the  party  of  the  second  part,  the  said  Thomas  Corwin, 
Secretary  of  the  Treasury,  and  with  the  United  States,  to  construct, 
or  cause  to  be  constructed,  at  his  own  proper  cost  and  charge,  in  the 
city  of  San  Francisco  aforesaid,  for  the  use  of  the  United  States,  for 
an  appraisers'  store  or  department,  a  building  of  the  following  dimen- 
sions and  description:  of  forty-five  feet  in  extreme  width,  front  and 
rear,  by  one  hundred  and  twenty-five  feet  in  extreme  depth,  and 
three  stories  in  height;  the  first  story  to  be  twelve  feet,  the  second 
story  eleven  feet,  and  the  third  story  ten  feet,  in  the  clear,  with  a 
cellar  beneath  the  whole  building  eight  feet  in  depth. 

The  said  building  to  be  located  on  ground  to  be  furnished  by  the 
said  Theodore  Adams,  party  of  the  first  part;  that  is  to  say,  on  part 
of  lot  mentioned  and  described  on  map  or  ground  plan  of  said  city  of 
San  Francisco  as  lot  numbered  three  hundred  and  twenty-six  (No. 
326)  in  the  block  bounded  by  Broadway,  Vallejo,  Battery,  and  San- 
som  streets,  or  on  any  other  lot  in  said  city,  as  the  party  of  the  first 
part  aforesaid  may  select  and  prefer,  subject  to  the  approval  of  the 
collector  of  customs  at  the  port  of  San  Francisco,  where  dry  cellarage 
can  be  had,  convenient  to  the  custom-house  building  now  in  course 
of  construction  and  the  bonded  stores  in  the  occupancy  of  the  United 
States;  the  building  aforesaid  to  be  of  brick,  and  constructed  through- 
out of  the  best  materials  and  workmanship,  under  the  supervision  of 
the  collector  of  the  customs  at  San  Francisco  aforesaid;  the  walls  of 
the  cellar  or  basement  story  to  be  twenty-two  inches  in  thickness, 
those  of  the  principal  story  eighteen  inches,  and  the  walls  of  the  two 
upper  stories  each  sixteen  inches  in  thickness,  with  a  parapet  wall  of 
two  feet  above  the  roof,  and  the  roof  to  be  of  brick  laid  in  cement, 
and  covered  with  tin. 
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All  the  openings  in  said  building  to  be  fitted  with  suitable  iron 
doors  and  shutters,  to  make  the  same  fire-proof.  The  cellar  of  said 
building  to  be  lighted  in  the  front  and  rear  with  suitable  openings;  to 
have  an  area  in  front  covered  with  strong  iron  gratings,  and  to  be 
fitted  up  for  the  storage  of  wines  and  liquors. 

The  first  or  principal  story  to  be  fitted  up  as  a  store  for  the  recep- 
tion and  discharge  of  appraisers'  goods,  the  interior  walls  and  ceilings 
not  to  be  plastered;  the  second  story  to  be  finished  with  the  necessary 
passages  and  examining  rooms,  and  to  be  divided  into  suitable  apart- 
ments, the  walls  and  ceilings  of  which  shall  be  plastered,  for  the  ac- 
commodation of  the  appraisers,  their  assistants,  and  clerks;  and  the 
third  story  to  be  fitted  and  finished  similar  to  the  first,  except  such 
portion  of  it  as  may  be  required  for  the  same  purposes  as  the  second 
story,  in  which  event  it  shall  be  similarly  finished. 

The  second  and  third  stories  of  said  building  to  be  lighted  by  win- 
dows in  the  front  and  rear,  and  such  additional  light  as  may  be  neces- 
sary in  the  examining  rooms  and  offices,  to  be  provided  by  windows 
on  one  side  of  the  building.  All  the  interior  arrangements  of  said 
building,  including  stairways  and  hoistways,  the  number  and  loca- 
tion of  the  same,  and  the  manner  of  finishing  the  said  interior,  sub- 
ject to  the  stipulations  hereinbefore  made,  to  be  done  under  the 
supervision  and  direction  of  the  United  States  appraisers  of  the  port 
of  San  Francisco  aforesaid  for  the  time  being. 

Article  2.  The  party  of  the  first  part,  the  said  Theodore  Adams, 
covenants,  agrees,  and  contracts  with  the  party  of  the  second  part, 
the  said  Thomas  Corwin,  Secretary  of  the  Treasury,  and  with  the 
United  States  aforesaid,  to  lease,  demise,  and  let  the  said  building, 
constructed  and  completed  as  aforesaid,  for  and  during  the  term  of 
ten  years,  to  commence  and  be  computed  from  the  day  on  which  said 
building  shall  be  completed  and  ready  for  use,  and  delivered  to  the 
collector  of  the  customs  at  San  Francisco  aforesaid,  who  shall  accept 
the  same  for  occupancy  by  the  United  States;  and  the  acceptance  of 
the  said  building  shall  be  indorsed  on  these  articles  on  file  in  his 
office,  and  signed  by  the  said  collector  as  evidence  of  the  commence- 
ment of  the  term  of  ten  years  aforesaid.  The  said  building  to  be  ready 
for  occupancy  and  delivered  as  aforesaid  to  the  said  collector  of  the 
customs  on  or  before  the  first  day  of  January,  in  the  year  1854,  the 
rent  thereof  to  commence  from  the  day  of  its  tender  and  delivery  as 
aforesaid. 

Article  8.  The  said  party  of  the  second  part,  Thomas  Corwin, 
Secretary  of  the  Treasury  as  aforesaid,  acting  and  contracting  for  and 
in  the  name  of  the  United  States,  covenants,  agrees,  and  contracts 
with  iiie  said  Theodore  Adams,  his  heirs,  executors,  administrators, 
and  assigns,  that  the  United  States  shall,  for  and  during  the  term  of 
ten  years  aforesaid,  pay  rent  for  the  said  building,  annually,  the  sum 
of  TWENTY-FIVE  THOUSAND  DOLLARS,  payable  monthly  in  sums  of  ttvo 
thousand  and  eighty-three  dollars  and  thirty-three  cents  and  one-third  of 
a  cent^  subject,  however,  to  the  conditions  and  stipulations  herein- 
after expressed;  and  that  said  rent  shall  be  paid  as  aforesaid,  in  the 
city  of  San  Francisco  aforesaid,  by  the  collector  of  the  customs  for 
said  port 
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Article  4.  If  the  said  bnilding,  or  any  portion  thereof,  shall  be 
destroyed  or  injured  by  fire  or  other  casualty,  or  otherwise  than 
through  the  neglect  or  default  of  the  United  States  and  the  oflScers 
and  servants  in  charge  thereof,  the  rent  reserved  as  aforesaid,  or  a 
ratable  portion  thereof,  as  the  said  building  may  be  rendered  more 
or  less  unfit  for  occupancy,  shall  cease  or  be  deducted  until  the  said 
building  shall  be  rebuilt  or  repaired,  and  rendered  fit  for  use  by  the 
United  States,  by  the  said  Theodore  Adams,  or  his  heirs,  executors, 
'administrators,  and  assigns;  the  said  party  of  the  first  part  using  all 
reasonable  diligence  in  rebuilding  or  repairing  the  same. 

Article  6.  It  is  mutually  understood,  covenanted,  and  agreed  be- 
tween the  party  of  the  first  part,  the  said  Theodore  Adams,  and  the 
party  of  the  second  part,  the  said  Thomas  Corwin,  Secretary  of  the 
Treasury  aforesaid,  and  the  United  States,  that,  at  the  expiration  of 
two  years  of  the  said  term  of  ten  years,  the  privilege  is  reserved  to 
the  United  States,  if  the  Secretary  of  the  Treasury  for  the  time  being 
shall  require  and  direct  it,  and  so  on  from  two  years  to  two  years 
during  the  continuance  of  said  teim,  to  have  an  assessment  or  ap- 
praisement of  what  shall  be  a  fair,  proper,  and  reasonable  rent  for 
said  building  for  the  next  ensuing  two  years  of  said  term,  payable 
monthly,  in  manner  and  form  as  aforesaid — such  assessment  or  ap- 
praisement to  be  made  by  the  collector  of  the  customs  for  the  port  of 
San  Francisco  aforesaid,  or  such  other  person  as  the  Secretary  of  the 
Treasury  for  the  time  being  may  select,  and  by  such  person  as  the 
party  of  the  first  part,  the  said  Theodore  Adams,  his  heirs,  executors, 
administrators,  or  assigns,  may  appoint;  and  in  case  the  persons  so 
selected  cannot  agree,  they  shall  appoint,  in  writing,  a  third  person 
to  act  jointly  with  them;  the  decision  of  any  two  of  them,  made  in 
writing,  to  be  the  rent  demandable  and  payable  as  aforesaid  for  the 
then  next  ensuing  two  years  of  said  term:  Provided,  That  in  no  case 
shall  such  assessment  or  appraisement  of  rent  for  said  building  exceed 
the  sum  payable  monthly  for  the  two  first  years  of  said  term,  ^to  wit: 
itvo  thousand  and  eighty-three  dollars  and  thirty-three  cents  and  one-third 
of  a  cent. 

Article  6.  The  party  of  the  first  part,  the  said  Theodore  Adams, 
covenants,  agrees,  and  contracts  with  the  party  of  the  second  part, 
the  said  Thomas  Corwin,  Secretary  of  the  Treasury  as  aforesaid, 
and  with  the  United  States,  that  in  case  he  should  construct  another 
building  or  other  buildings  adjoining  to  the  building  hereinbefore 
covenanted  to  be  leased,  that  the  United  States  shall  have  the  privi- 
lege of  leasing  the  same  upon  the  same  terms  and  conditions,  and  of 
extending  the  lease  of  each  and  all  the  buildings  aforesaid,  at  the 
expiration  of  said  term  of  ten  years,  subject  to  each  and  every  of  the 
terms,  conditions,  and  restrictions  hereinbefore  fixed.  And  he  further 
covenants,  agrees,  and  contracts  to  sell  the  said  buildings  to  the 
United  States,  at  the  end  of  the  term  of  ten  years  aforesaid,  at  a  fair 
and  reasonable  price,  to  be  fixed  by  appraisement  in  manner  and 
form  as  is  provided  for  fixing  the  rent  for  said  building  at  the  expira- 
tion of  the  first  two  years  of  said  term,  if  the  government  shall  elect 
to  buy  it. 
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Article  7.  The  party  of  the  second  part,  the  said  Thomas  Corwin, 
Secretary  of  the  Treasury  aforesaid,  acting  in  the  name  and  behalf  of 
the  United  States,  covenants,  agrees,  and  contracts  with  the  party  of 
the  first  part,  the  said  Theodore  Adams,  and  with  his  heirs,  executors, 
administrators,  and  assigns,  that  the  United  States  shall  and  will, 
through  the  collector  of  the  port  of  San  Francisco  aforesaid,  deliver 
the  said  building,  contracted  to  be  constructed  and  leased  as  aforesaid, 
at  the  expiration  of  said  terra  of  ten  years,  if  the  lease  should  not  be 
extended,  nor  the  building  purchased  by  the  United  States,  as  is 
hereinbefore  provided,  or  whenever  the  same  may  be  deliverable  to 
the  said  Theodore  Adams,  or  to  his  heirs,  executors,  administrators, 
or  assigns,  in  good  order  and  condition,  ordinary  wear  and  tear 
excepted. 

In  testimony  whereof,  the  party  of  the  first  part,  the  said  Theodore 
Adams,  and  the  party  of  the  second  part,  the  said  Thomas  Corwin, 
Secretary  of  the  Treasury,  acting  for  and  in  the  name  and  by  the 
authority  of  the  United  States,  have  hereunto  afiixed  their  hands  and 
seals;  and  the  said  Thomas  Corwin,  in  further  attestation  thereof,  has 
caused  the  seal  of  the  Department  of  the  Treasury,  whereof  he  is 
Secretary,  to  be  duly  attached  thereto. 

Done  at  the  city  of  Washington  the  day  and  year  hereinbefore 
written,  in  triplicate,  the  following  interlineations  having  been  made 
in  this  number  of  the  set  before  the  execution  thereof:  On  page  1, 
J3th  line  from  the  top,  the  words  ''agrees  and^^  between  the  words 
^^covenwUa^'  and  ^^contraats;^^  and  on  page  6,  16th  line  from  top,  the 
words  ^^ each  and  aU*^  between  the  words  '*o/*"  and  "Mc." 

THO.  CORWIN,  [SEAL.] 

Secretary  of  the  Treasury. 

THEODORE  ADAMS,      [seal.] 

Signed,  sealed,  and  delivered  in  presence  of — 
Geo.  Harrington. 

It  is  mutually  understood  and  agreed  between  the  parties  to  the 
foregoing  articles  of  agreement,  Theodore  Adams,  party  of  the  first 
part,  and  Thomas  Corwin,  Secretary  of  the  Treasury  aforesaid,  acting 
for  and  by  authority  of  the  United  States,  party  of  the  second  part, 
that  the  first  article  of  said  agreement  shall  be,  and  hereby  is,  modified, 
as  follows:  The  second  story  of  the  building  therein  contracted  to  be 
constructed  and  leased,  instead  of  being  eleven  feet  in  height,  shall 
be  twelve  feet  in  the  clear;  and  the  third  story,  instead  of  being  ten 
feet,  as  said  article  provides,  shall  be  nine  feet  in  the  clear;  and 
iiirther,  that  if  it  should  be  necessary,  additional  light  shall  be  intro- 
duced into  the  first  story  of  said  building  by  windows  on  one  side 
thereof,  as  well  as  from  the  openings  front  and  rear. 

All  the  other  covenants,  agreements,  stipulations,  and  conditions 
in  said  articles  contained,  to  be  and  remain  in  whole  and  in  part 
unchanged. 

THO.  CORWIN,  [SEAL.] 

Secretary  of  the  Treasury. 

THEODORE  ADAMS,     [seal.] 
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Exhibit. — Theodore  Adama,  No.  2. 

This  exhibit  (viz:  a  copy  of  the  bond  filed  by  the  petitioner  at  the 
treasury  as  security  for  the  execution  of  the  contract)  cannot  now  be 
annexed,  for  the  reason  that  the  privilege  of  making  such  copy  was 
refused  to  us  at  the  treasury.  This  refusal  could  not  have  been  anti- 
cipated, and  hence  the  reference  in  the  petition. 

BADGER  &  CARLISLE, 

Solicitors,  dkc. 

Amendment  to  the  petition. 

And  the  said  Theodore  Adams,  by  way  of  amendment  to  his  said 
petition,  to  be  filed,  by  leave  of  the  court,  as  part  thereof,  further 
avers  that  no  other  person  or  persons  is  or  are  owner  or  owners  of  the 
claim  made  by  him  in  the  said  petition,  or  interested  therein;  but 
only  the  said  petitioner  himself. 

THEODORE  ADAMS. 

State  op  Mississippi,  County  of  Warren,  ss: 

Personally  appears  Theodore  Adams,  the  above-named  petitioner, 
and  makes  oath  that  the  fact  stated  in  the  foregoing  amendment  is 
true,  to  the  best  of  his  knowledge  and  belief. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  afiixed  my 
official  seal,  this  28th  day  of  December,  A.  D.  1855. 

LAZ,  LINDSAY,  [seal.] 

Justice  of  the  Peace,  and  ex-offido  Notary  PvUic. 

The  State  op  Mississippi,  Warren  County,  set : 

I,  Charles  E.  Yeamans,  clerk  of  the  probate  court  of  said  county 
and  State  aforesaid,  do  hereby  certify  that  Lazarus  Lindsay,  esq., 
whose  genuine  signature  appears  to  the  foregoing  certificate,  is  and 
was  at  the  date  thereof  an  acting  justice  of  the  peace,  duly  qualified 
and  commissioned,  and  that  all  his  acts  in  the  premises  are  and  ought 
to  be  entitled  to  full  faith  and  credit  in  judicature  and  thereout. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  of 
office,  at  Vicksburg,  Mississippi,  this  28lh  day  of  December,  A.  D. 
1855. 

[SEALOPCOUBT.].  C.  E.  YEAMANS,  Clerk. 


Exhibit. — Theod<yre  Adams,  No.  1. 

Articles  of  agreement  made  and  entered  into  this  twenty-fourth  day 
of  February,  anno  Domini  eighteen  hundred  and  fifty-three,  be- 
tween Theodore  Adams,  of  the  city  and  county  of  San  Francisco, 
State  of  California,  of  the  first  part,  and  Thomas  Corwin,  Secre- 
tary of  the  Treasury,  acting  for  and  in  the  name  of  the  United 
States,  of  the  second  part,  witnesseth: 

Article  1.  The  party  of  the  first  part,  the  said  Theodore  Adams, 
for  the  considerations  and  rents  hereinafter  named,  for  himself,  his 
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heirs,  executorg,  administrators,  and  assigns,  covenants,  agrees,  and 
contracts  with  the  party  of  the  second  part,  the  said  Thomas  Cor- 
win.  Secretary  of  the  Treasury,  and  with  the  United  States,  to  con- 
stnict,  or  cause  to  be  constructed,  at  his  own  proper  cost  and  charge, 
in  the  city  of  San  Francisco  aforesaid,  for  the  use  of  the  United 
States,  for  an  appraisers'  store  or  department,  a  building  of  the  fol- 
lowing dimensions  and  description :  of  forty -five  feet  in  extreme 
width,  front  and  rear,  by  one  hundred  and  twenty-five  feet  in 
extreme  depth,  and  three  stories  in  height;  the  first  story  to  be 
twelve  feet,  the  second  story  eleven  feet,  and  the  third  story  ten  feet, 
in  the  clear,  with  a  cellar  beneath  the  whole  building  eight  feet  in 
depth.  The  said  building  to  be  located  on  ground  furnished  by  the 
said  Theodore  Adams,  party  of  the  first  part ;  that  is  to  say,  on  part 
of  lot  mentioned  and  described  on  map  or  ground  plan  of  said  city 
of  San  Francisco  as  lot  numbered  three  hundred  and  twenty-six,  (No. 
326,)  in  the  block  bounded  by  Broadway,  Vallejo,  Battery,  and  Sau- 
som  streets,  or  on  any  other  lot  in  said  city,  as  the  party  of  the  first 
part  aforesaid  may  select  and  prefer,  subject  to  the  approval  of  the 
collector  of  customs  at  the  port  of  San  Francisco,  where  dry  cellar- 
age can  be  had,  convenient  to  the  custom-house  building  now  in 
course  of  construction  and  the  bonded  stores  in  the  occupancy  of  the 
United  States.  The  building  aforesaid  to  be  of  brick,  and  constructed 
throughout  of  the  best  materials  and  workmanship,  under  the  super- 
vision of  the  collector  of  the  customs  at  San  Francisco  aforesaid. 
The  walls  of  the  cellar  or  basement  story  to  be  twenty-two  inches  in 
thickness,  those  of  the  principal  story  eighteen  inches,  and  the  walls 
of  the  two  upper  stories  each  sixteen  inches  in  thickness,  with  a 
parapet  wall  of  two  feet  above  the  roof,  and  the  roof  to  be  of  brick 
laid  in  cement  and  covered  with  tin. 

All  the  openings  in  said  building  to  be  fitted  with  suitable  iron 
doors  and  shutters,  to  make  the  same  fire-proof.  The  cellar  of  said 
building  to  be  lighted  in  the  front  and  rear  with  suitable  openings, 
to  have  an  area  in  front  covered  w^ith  strong  iron  gratings,  and  to  be 
fitted  up  for  the  storage  of  wines  and  liquors. 

The  first  or  principal  story  to  be  fitted  up  as  a  store  for  the  recep- 
tion and  discharge  of  appraisers'  goods  the  interior  walls  and  ceil- 
ings not  to  be  plastered;  the  second  story  to  be  finished  with  the 
necessary  passages  and  examining  rooms,  and  to  be  divided  into 
suitable  apartments,  the  walls  and  ceilings  of  which  shall  be  plastered, 
for  the  accommodation  of  the  appraisers,  their  assistants,  and  clerks; 
and  the  third  story  to  be  fitted  and  finished  similar  to  the  first,  except 
such  portions  of  it  as  may  be  required  for  the  same  purposes  as  the 
second  story,  in  which  event  it  shall  be  similarly  finished. 

The  second  and  third  stories  of  said  building  to  be  lighted  by  win- 
dows in  the  front  and  rear,  and  such  additional  light  as  may  be 
necessary  in  the  examining  rooms  and  offices,  to  be  provided  by  win- 
dows on  one  side  of  the  building.  All  the  interior  arrangements  of 
said  building,  including  stairways  and  hoistways,  the  number  and 
location  of  the  same,  and  the  manner  of  finishing  the  said  interior^ 
subject  to  the  stipulations   hereinbefore  made,   to  be  done  under 
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the  supervision  and  direction  of  the  United  States  appraisers  of  the 
port  of  San  Francisco  aforesaid  for  the  time  being. 

Art.  2.  The  party  of  the  first  part,  the  said  Theodore  Adams, 
covenants,  agrees,  and  contracts  with  the  party  of  the  second  part, 
the  said  Thomas  Corwin,  Secretary  of  the  Treasury,  and  with  the 
United  States  aforesaid,  to  lease,  demise,  and  let  the  said  building, 
constructed  and  completed  as  aforesaid,  for  and  during  the  term  of 
ten  years,  to  commence  and  be  computed  from  the  day  on  which  said 
building  shall  be  completed  and  ready  for  use,  and  delivered  to  the 
collector  of  the  customs  at  San  Francisco,  aforesaid  who  shall  accept 
the  same  for  occupancy  by  the  United  States;  and  the  acceptance  of 
the  said  building  shall  be  indorsed  on  these  articles  on  file  in  his 
oflSce,  and  signed  by  said  collector  as  evidence  of  the  commencement 
of  the  term  of  ten  years  aforesaid.  The  said  building  to  bo  ready 
for  occupancy  and  delivered  as  aforesaid  to  the  said  collector  of  the 
customs  on  or  before  the  first  day  of  January,  in  the  year  eighteen 
hundred  and  fifty-four,  the  rent  thereof  to  commence  from  the  day 
of  its  tender  and  delivery  as  aforesaid. 

Art.  3.  The  said  party  of  the  second  part,  Thomas  Corwin,  Secre- 
tary of  the  Treasury  as  aforesaid,  acting  and  contracting  for  and  in 
the  name  of  the  United  States,  covenants,  agrees,  and  contracts  with 
the  said  Theodore  Adams,  his  heirs,  executors,  administrators,  and 
assigns,  that  the  United  States  shall,  for  and  during  the  term  of  ten 
years  foresaid,  pay  rent  for  the  said  building,  annually,  the  sum  of 
TWENTY-PiVE  THOUSAND  DOLLARS,  payable  monthly  in  sums  of  two  ihou^ 
sand  and  etghty-three  dollars  and  thirty-three  cents  and  one-third  of  a 
cent^  subject,  however,  to  the  conditions  and  stipulations  herein- 
after expressed;  and  that  said  rent  shall  be  paid  as  aforesaid  in  the 
city  of  San  Francisco  aforesaid,  by  the  collector  of  the  customs  for 
said  port. 

Art.  4.  If  the  said  building,  or  any  portion  thereof,  shall  be 
destroyed  or  injured  by  fire  or  other  casualty,  or  otherwise  than 
through  the  neglect  or  default  of  the  United  States  and  the  officers 
and  servants  in  charge  thereof,  the  rent  reserved  as  aforesaid,  or  a 
ratable  portion  thereof,  as  the  said  building  may  be  rendered  more 
or  less  unfit  for  occupancy,  shall  cease  or  be  deducted  until  the  said 
building  shall  be  rebuilt  or  repaired,  and  rendered  fit  for  use  by  the 
United  States,  by  the  said  Theodore  Adams,  or  his  heirs,  executors, 
administrators,  and  assigns;  the  said  party  of  the  first  part  using  all 
reasonable  diligence  in  rebuilding  or  repairing  the  same. 

Art.  5.  It  is  mutually  understood,  covenanted,  and  agreed  be- 
tween the  party  of  the  first  part,  the  said  Theodore  Adams,  and  the 
party  of  the  second  part,  the  said  Thomas  Corwin,  Secretary  of  the 
Treasury  aforesaid,  and  the  United  States,  that,  at  the  expiration  of 
two  years  of  the  said  term  of  ten  years,  the  privilege  is  reserved  to 
the  United  States,  if  the  Secretary  of  the  Treasury  for  the  time  being 
shall  require  and  direct  it,  and  so  on  from  two  years  to  two  years 
during  the  continuance  of  said  term,  to  have  an  assessment  or  appraise- 
ment of  what  shall  be  a  fair,  proper,  and  reasonable  rent  for  said 
building  for  the  next  ensuing  two  years  of  said  term,  payable  monthly 
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in  manner  and  form  as  aforesaid — snch  assessment  or  appraisement  to  be 
made  by  the  collector  of  the  customs  for  the  port  of  San  Francisco  afore- 
said, or  snch  other  person  as  the  Secretary  of  the  Treasury  for  the  time 
being  may  select,  and  by  such  person  as  the  party  of  the  first  part,  the 
said  Theodore  Adams,  his  heirs,  executors,  administrators,  or  assigns, 
may  appoint;  and  in  case  the  persons  so  selected  cannot  agree,  they 
shall  appoint,  in  writing,  a  third  person  to  act  jointly  with  them,  the 
decision  of  any  two  of  them,  made  in  writing,  to  be  the  rent  demand- 
able  and  payable  as  aforesaid  for  the  then  next  ensuing  two  years  of 
said  term :  Provided^  That  in  no  case  shall  such  assessment  or  appraise- 
ment of  rent  for  said  building  exceed  the  sum  payable  monthly  for  the 
two  first  years  of  said  term,  to  wit:  tioo  tliousand  and  eighty-three 
dollars  and  thirty-three  cents  and  one-third  of  a  cent. 

Art.  6.  The  party  of  the  first  part,  the  said  Theodore  Adams, 
covenants,  agrees,  and  contracts  with  the  party  of  the  second  part, 
the  said  Thomas  Corwin,  Secretary  of  the  Treasury  as  aforesaid,  and 
with  the  United  States,  that  in  case  he  should  construct  another 
building  or  other  buildings  adjoining  to  the  building  hereinbefore 
covenanted  to  be  leased,  that  the  United  States  shall  have  the  privilege 
of  leasing  the  same  upon  the  same  terms  and  conditions,  and  of  extend- 
ing the  lease  cf  each  and  all  the  buildings  aforesaid,  at  the  expiration 
of  said  term  of  ten  years,  subject  to  each  and  every  of  the  ternis, 
conditions,  and  restrictions  hereinbefore  fixed;  and  he  further  cov- 
enants, agrees,  and  contracts  to  sell  the  said  buildings  to  the  United 
States  at  the  end  of  the  term  of  ten  years  aforesaid  at  a  fair  and 
reasonable  price,  to  be  fixed  by  appraisement  in  manner  and  form  as 
is  provided  for  fixing  the  rent  for  said  building  at  the  expiration  of 
the  first  two  years  of  said  term,  if  the  government  shall  elect  to 
buy  it. 

Art.  7.  The  party  of  the  second  part,  the  said  Thomas  Corwin, 
Secretary  of  the  Treasury  aforesaid,  acting  in  the  name  and  behalf  of 
the  United  States,  covenants,  agrees,  and  contracts  with  the  party  of 
the  first  part,  the  said  Theodore  Adams,  and  with  his  heirs,  executors, 
administrators,  and  assigns,  that  the  United  States  shall  and  will, 
through  the  collector  of  the  port  of  San  Francisco  aforesaid,  deliver 
the  said  building,  contracted  to  be  constructed  and  leased  as  afore- 
said, at  the  expiration  of  said  term  of  ten  years,  if  the  lease  should 
not  be  extended,  nor  the  building  purchased  by  the  United  States, 
as  is  hereinbefore  provided,  or  whenever  the  same  may  be  deliver- 
able to  the  said  Theodore  Adams,  or  to  his  heirs,  executors,  admin- 
istrators, or  assigns,  in  good  order  and  condition,  ordinary  wear  and 
tear  excepted. 

In  testimony  whereof,  the  party  of  the  first  part,  the  said  Theodore 
Adams,  and  the  party  of  the  second  part,  the  said  Thomas  Corwia, 
Secretary  of  the  Treasury,  acting  for  and  in  the  name  and  by  the 
authority  of  the  United  States,  have  hereunto  affixed  their  hands  and 
seals;  and  the  said  Thomas  Corwin,  in  further  attestation  thereof, 
has  caused  the  seal  of  the  Department  of  the  Treasury,  whereof  he  is 
Secretary,  to  be  duly  attached  thereto. 

Done  at  the  city  of  Washington  the  day  and  year  hereinbefore 
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written,  in  triplicate,  the  following  interlineations  having  been  made 
in  this  number  of  the  set  before  the  execution  thereof:  On  page  1, 
thirteenth  line  from  the  top,  the  words  '* agrees  a7id"*between  the 
words  *^ covenants'^  and  ^^ contracts f'  and  on  page  6,  sixteenth  line 
from  top,  the  words  **eacA  and  aU'^  between  the  words  **^"  and 

THO.  CORWIN.  [SEAL.] 

Secretary  of  the  Treasury. 
THEODORE  ADAMS,    [seal.] 
Signed,  sealed,  and  delivered  in  presence  of — 
Geo.  Harrington. 

It  is  mutually  understood  and  agreed  between  the  parties  to  the 
foregoing  articles  of  agreement,  Theodore  Adams,  party  of  the  first 
part,  and  Thomas  Corwin,  Secretary  of  the  Treasury  aforesaid,  acting 
for  and  by  authority  of  the  United  States,  party  of  the  second  part, 
that  the  first  article  of  said  agreement  shall  be,  and  hereby  is,  modified, 
as  follows:  The  second  story  of  the  building  therein  contracted  to  be 
constructed  and  leased,  instead  of  being  eleven  feet  in  height,  shall 
be  twelve  feet  in  the  clear;  and  the  third  story,  instead  of  being  ten 
feet,  as  said  article  provides,  shall  be  nine  feet  in  the  clear;  and, 
further,  that  if  it  should  be  necessary,  additional  light  shall  be  Intro* 
duced  into  the  first  story  of  said  building  by  windows  on  one  side 
thereof,  as  well  as  from  the  openings  front  and  rear. 

All  the  other  covenants,  agreements,  stipulations,  and  conditions  in 
said  articles  contained,  to  be  and  remain,  in  whole  and  in  part, 
unchanged. 

THO.  CORWIN,  [SEAL.] 

Secretary  of  the  Treasury. 

THEODORE  ADAMS,    [seal.] 


IN  THE  COURT  OF  CLAIMS  OF  THE  UNITED  STATES. 

Deposition  of  Oeorge  H.  Kellogg. 

Theodore  Adams  vs.  The  United  States. 

I,  the  undersigned,  William  Hart,  a  commissioner  duly  appointed 
by  the  Court  of  Claims  of  the  United  States  for  the  State  of  Gali- 
fomiay  do  hereby  certify  that,  in  pursuance  of  a  stipulation  which  is 
annexed  hereto,  I  have  taken  the  deposition  of  the  following  witness, 
George  H.  Kellogg,  in  the  above  case. 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  past  year. 

Answer.  George  H.  Kellogg;  aged  thirty-four;  merchant;  San 
Francisco. 

Question.  State  whether  you  have  any  interest,  direct  or  indirect, 
in  the  claim  of  Theodore  Adams  for  damages  against  the  United 
States  for  breach  of  contract. 
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Answer.  I  have  none. 

Question.  State  if  yon  are  in  any  degree  related  to  the  claimant. 

Answer.  I  am  not. 

Question.  Do  you  know  the  claimant,  Theodore  Adams,  and  how 
long  have  you  known  him,  and  what  is  his  occupation  ? 

Answer.  I  do  know  him,  and  have  known  him  for  three  or  four 
years  as  a  contractor  and  builder. 

Question.  Do  you  know  of  his  having  had  any  contract  with  the 
United  States;  and  if  so.  what? 

Answer.  I  know  that  he  had  a  contract  for  the  erection  of  a  build- 
ing in  San  Francisco  with  and  for  the  use  of  the  United  States  as  an 
appraisers'  store. 

Question.  State,  if  you  please,  fully  what  you  know  in  reference 
thereto. 

Answer.  I  am  one  of  the  partners  in  the  house  of  Flint,  Peabody 
&  Co.,  commission  merchants  in  San  Francisco,  and  have  charge  of 
the  books  and  accounts  of  the  firm.  Some  time  in  1853  the  con- 
tractor, Theodore  Adams,  purchased  from  Smith  <t  Felton,  of  Boston, 
a  large  quantity  of  building  material  for  his  contract  with  the  United 
States  of  erecting  a  building  for  its  use  in  San  Francisco.  Such  ma- 
terial consisted  entirely  of  iron-work  necessary  for  said  building,  and 
invoiced  at  about  $16,000.  This  iron  was  shipped  for  San  Francisco 
in  the  vessels  loading  in  the  line  of  Gleddon  A  Williams.  The  mate- 
rial aforesaid  was  consigned  to  our  house,  to  be  delivered  to  Adams 
on  payment  by  him  of  the  cost,  freight,  and  necessary  charges,  and 
which,  together,  amounted  to  $19,495,  or  thereabouts;  the  first  of 
which  arrived  in  San  Francisco  on  the  1st  of  September,  1853,  and 
the  balance  of  it  within  that  year.  On  its  arrival  in  San  Francisco 
it  appears  that  the  contractor  had  received  a  notice  from  the  then 
collector  of  the  port  of  San  Francisco,  R.  P.  Hammond,  that  the  con- 
tract entered  into  between  the  United  States  and  Adams  for  the 
erection  of  the  building  in  question  was  deemed  void,  and  that  the 
United  States  would  not  take  possession  of  the  same  if  built,  or  ever 
pay  rent  for  the  same.  The  material  before  mentioned  was  therefore 
stored  at  the  risk  and  cost  of  the  contractor,  Adams,  and  was  so 
stored  as  additional  security  for  the  amount  due  thereon,  and  a  chattel 
mortgage  of  the  same  was  duly  executed  to  us  by  said  Adams  on  the 
15th  of  December,  1853,  a  certified  copy  of  which  is  hereunto  an- 
nexed, and  marked  exhibit  A,  and  another  mortgage  for  ten  thousand 
dollars  of  a  portion  of  a  fifty  vara  lot.  No.  326,  situated  in  the  city 
of  San  Francisco,  a  certified  copy  of  which  mortgage  is  hereunto 
annexed,  and  marked  B,  the  said  mortages  being  held  by  us  for  the 
debt  and  accruing  expenses,  and  which  last-mentioned  mortgage  was 
a  second  mortgage,  there  being  on  the  said  lot  a  previous  mortgage  for 
$40,000  to  one  Clark.  The  repudiation  of  the  contract  with  Adams, 
as  we  were  informed  by  him,  so  embarrassed  him  that  he  was  unable 
to  meet  his  notes  for  which  said  mortgages  were  given;  and  we,  for 
the  interest  of  our  consignors,  foreclosed  the  said  mortgages  and  sold 
the  material  for  the  sum  of  $997  50,  as  per  sheriff's  account  here- 
unto annexed,  and  marked  exhibit  C*     The  lot  sold  by  the  sheriff  for 
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a  mere  nominal  sum,  on  account  of  the  previous  mortgage.  The 
materia],  having  been  manufactured  expressly  for  this  building,  is 
utterly  valueless  for  any  other  description  of  building,  and  we  have 
been  unable  to  dispose  of  it  at  any  price  in  this  market;  and  it  is 
even  very  doubtful  whether  it  could  be  disposed  of  as  old  iron,  as 
the  cost  of  breaking  it  up  for  smelting  might  be  as  much  as  it  would 
be  worth;  the  old  iron  is  worth  at  the  highest  price  one  cent  per 
pound  in  this,  market;  and  the  matter  stands  thus,  that  the  indebted- 
ness of  Adams  for  the  material  so  sold  is  at  this  present  time  a  large 
sum.  At  the  time  when  the  mortgages  were  foreclosed,  in  August,  1856, 
the  amount  due  and  awarded  by  the  court  was  $28,426  50.  This 
included  original  cost — freight,  charges,  storage,  and  interest,  and 
which  is  now  running  at  interest  as  follows:  1  per  cent,  per  m«nth 
on  $20,492  97,  and  3  per  cent,  per  month  on  $5,786  91,  from  August 
6,  1856;  from  both  these  amounts  there  would  have  to  be  deducted 
the  sum,  as  before  mentioned,  for  which  the  property  sold;  the  differ- 
ence between  the  two  amounts  bearing  interest  and  the  first  men- 
tioned amount  as  due  by  Adams  bears  interest  at  the  rate  of  ten  per 
cent,  per  annum. 

Question.  Do  you  know  anything  of  the  ability  and  resources  of  the 
claimant  in  the  year  1853,  and  before  and  since,  to  fulfil  and  complete 
the  contract  entered  into  by  him  with  the  United  States,  as  before 
mentioned? 

Answer.  I  have  no  doubt  whatever  of  the  contractor's  ability  and 
resources  to  complete  his  contract.  He  was  always  considered  as  an 
able  builder,  and  a  contractor  capable  of  fulfilling  any  contracts  he 
entered  into. 

Question.  Are  you  acquainted  with  the  scale  of  rents  of  improved 
retl  estate  in  San  Francisco  during  the  year  1853,and  before  and  since 
that  period  ? 

Answer.  I  am. 

Question.  Please  to  look  at  and  examine  carefully  the  paper  now 
exhibited  to  you,  and  marked  exhibit  No.  1,  printed  with  claimant's 
petition.  State  whether  you  are  acquainted  with  the  locality  therein 
set  forth,  and  the  description  of  the  building  there  contracted  for. 

Answer.  The  locality  of  the  building  is.  within  one  block  of  our 
place  of  business,  and  I  am  well  acquainted  with  it  and  the  descrip- 
tion of  building  described  in  the  exhibit  in  the  said  complaint. 

Question.  From  your  knowledge,  in  your  opinion,  was  the  rent 
stipulated  to  be  paid  by  the  United  States  for  the  said  building  to  the 
claimant  a  fair  and  reasonable  rent  at  the  time,  or  was  it  above  or 
below  the  prevailing  rents  at  that  time  ruling  in  San  Francisco  ? 

Answer.  From  my  knowledge  of  rents  ruling  at  the  time  in  ques- 
tion in  San  Francisco,  I  think  the  rent  fair  and  reasonable  for  such  a 
building,  especially  as  to  buildings  for  United  States  or  State  pur- 
poses and  uses. 

Question.  State  what,  from  your  knowledge,  in  your  opinion, would 
have  been  the  gain  or  profit  of  which  the  contractor  in  this  case  was 
deprived  by  the  refusal  of  the  Secretary  of  the  Treasury  to  allow  him 
to  proceed  and  complete  the  contract.     State  also  for  what  amount, 
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» 
in  your  opinion,  the  contract  coAId  have  been  sold  at  that  time  to 
responsible  persons. 

Answer.  I  consider  the  loss  sustained  by  the  contractor  was  at 
least  $150,000,  (one  hundred  and  fifty  thousand  dollars;)  for  had  the 
building  been  finished  and  accepted  by  the  government,  I  have  no 
doubt  the  contract  could  have  been  sold  to  responsible  persons  for 
that  sum  at  the  least. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim 
in  question?  if  so,  state  it. 

Answer.  I  do  not. 

GEORGE  H.  KELLOGG. 

State  op  California,  County  of  San  Francisco,  ss: 

On  this  18th  day  of  December,  A.D.  1856,  personally  came  George 
H.  Kellogg,  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  containc^d  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  George  H.  Kel- 
logg, taken  at  the  request  of  the  claimant,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States,  now  pending  in  the  Court 
of  Claims,  in  the  name  of  Theodore  Adams.  This  deposition  was 
taken  in  pursuance  of  the  before-mentioned  stipulation,  and  I  was 
attended  by  the  solicitor  on  the  part  of  the  claimant. 

W.  HART,  Commissioner,     [seal.] 

This  is  the  exhibit  referred  to  in  the  annexed  deposition  of  George 
H.  Kellogg,  and  referred  to  also  in  the  depositions  of  Throckmorton, 
Haurow,  and  Flint. 

W.  HART,  Commissioner. 

December  16,  1853. 

[These  are  the  petition  and  i^reement  above.] 


Exhibil  A,  r^erred  to  in  the  amended  dqposiHon. 

Theodore  Adams  to  Flint,  Peabodt  &  Company.— Mortgage. 

Whereas  Theodore  Adams,  of  the  city  of  San  Francisco,  hath  this  day 
executed  his  two  promissory  notes  for  the  order  of  Messrs.  Flint, 
Peabody  &  Company,  namely:  one  for  the  sum  of  three  thousand 
three  hundred  and  ten  dollars  and  ninety  cents,  payable  twelve  months 
after  date,  with  interest,  at  the  rate  of  three  per  cent,  per  month 
until  paid;  the  other  of  said  notes  for  the  sum  of  six  thousand  seven 
hundred  and  eighty-nine  dollars  and  three  cents,  payable  twelve 
months  after  date,  with  interest  at  the  rate  of  one  per  centum  per 
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• 
month  until  paid,  being  in  part  payment  of  the  value  of  an  invoice 
of  merchandise,  and  the  freight  thereon,  due  and  payable  from  said 
Adams,  in  the  aggregate  now  amounting  to  the  sum  of  $19,435  95, 
which  said  described  notes,  and  the  amount  thereof,  are  secured  to 
be  paid  by  the  certain  mortgage  of  Adams  to  Flint,  Peabody  &  Com- 
pany, upon  a  portion  of  fifty- vara  lot  number  three  hundred  and 
twenty-six,  in  the  city  of  San  Francisco,  and  bearing  even  date  here- 
with. And  whereas,  also,  there  remains  due  and  payable  to  the  said 
Flint,  Peabody  &  Company,  from  the  said  Adams,  a  balance  upon 
said  merchandise  and  freight,  amounting  to  the  sum  of  nine  thousand 
four  hundred  and  thirty-five  dollars  and  ninety-eight  cents:  Now, 
therefore,  in  consideration  of  such  indebtedness,  and  in  order  to 
secure  the  payment  of  the  same  sum,  $9,435  98,  with  interest  thereon, 
at  the  rate  of  one  per  centum  per  month,  with  expenses  of  storage 
upon  said  merchandise,  within  twelve  months  from  the  date  hereof, 
I  do  hereby  sell,  assign,  transfer,  and  set  over  unto  the  said  Flint, 
Peabody  &  Company  the  property  mentioned  and  described  in  the 
schedule  hereunto  annexed,  now  being  in  the  possession  of  said  Flint, 
Peabody  &  Company,  at  the  city  of  San  Francisco :  Provided^  how- 
ever^ That  if  the  said  debt  and  interest,  as  above  specified,  together 
with  storage  expenses,  be  paid,  then  this  sale  and  transfer  shall 
be  void.  And  the  grant  is  also  subject  to  the  following  conditions  : 
the  said  merchandise  shall  remain  in  the  possession  of  the  said  Flint, 
Peabody  &  Company  until  the  said  debt  and  interest  and  storage 
expenses  shall  be  fully  paid  and  discharged,  which  shall  be  within 
the  period  above  hinted,  namely,  twelve  months  from  the  date  hereof. 
But  the  said  Adams  shall  be  entitled  to  demand  and  receive  of  said 
Flint,  Peabody  &  Company,  at  any  time  within  the  said  period  of 
twelve  months,  any  portion  of  the  said  merchandise,  upon  the  pay- 
ment of  said  portion's  specific  value,  together  with  interest  at  the 
rate  of  one  per  centum  upon  such  value,  with  the  storage  thereon; 
which  said  amount,  when  paid,  shall  be  forthwith  credited  to  said  Adams 
upon  the  said  sum  of  $9,435  98,  and  the  interest  thereon  and  storage 
^cpenses,  as  aforesaid,  to  Flint,  Peabody  &  Company,  within  the  period 
of  said  twelve  months,  or  any  portion  thereof  remaining  due  or  unpaid; 
then  it  may  and  shall  be  lawful  for  the  said  Flint,  Peabody  &  Com- 
pany to  sell  the  said  merchandise,  and  every  portion  thereof,  at  pub- 
lic sale,  at  five  days'  public  notice,  in  the  city  of  San  Francisco,  and 
with  the  proceeds  thereof,  after  satisfying  the  aforesaid  debt,  interest, 
and  storage  expenses  incurred  by  them,  shall  return  the  surplus,  if 
any,  to  the  said  Adams,  or  his  representatives,  on  demand. 

In  witness  whereof,  the  said  Adams  and  the  said  Flint,  Peabody 
k  Company  set  their  hands  this  fifteenth  day  of  December,  one 
thousand  eight  hundred  and  fifty-three,  at  the  city  and  county  of  San 
Francisco. 

T.  ADAMS-  [SEAL.] 

FLINT,  PEABODY  &  COMPANY,     [seal.] 

In  presence  of  (in  the  second  line,  second  page,  inserted  '^be  paid" 
before  execution) — 
E.  V.  JoiGB. 

Eep.  C.  C.  256 2 
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Schedide  referred  to  in  the  vnthin  mortgage. 

9  colamns,  11,866  pounds,  at  2^  cents. 
9  bases,  2,592  pounds,  at  2|  cents. 

1  lock,  for  door. 

24  pieces  of  window  frame,  5,412^  pounds,  at  8^  cents. 
12  pieces  of  grating,  6,528^  pounds,  at  7  cents. 

12  pieces  of  window  sills,  2,593|  pounds,  at  4 J  cents. 
3,941  pounds  of  fiUing-in  plates,  at  4^  cents. 

9  columns,  13,567  pounds,  at  2|  cents. 

5  pieces  of  transoms,  8,223  pounds,  at  4^  cents. 

8  pairs  of  shutters,  7,300  pounds,  at  8^  cents. 

6  pilasters,  6, 375  pounds,  at  8  J  cents. 

4  transoms  and  2  pieces  of  belting,  8,130  pounds,  at  4^  centi$. 

7  pairs  of  shutters  and  1  pilaster,  12,165  pounds,  at  8^  cents. 

5  thresholds,  3  caps,  and  3  belt  pieces,  10,960  pounds,  at  4  J  cents. 

6  caps  and  2  thresholds,  9,025  pounds,  at  4^  cents. 

3  thresholds  and  1  piece  of  belting,  3,980  pounds,  at  4^  cents. 
3  pairs  of  shutters,  4,170  pounds,  at  8^  cents. 
3  transoms,  5,295  pounds,  at  4^  cents. 

9  columns,  8,944  pounds,  at  2|  cents. 
600  pounds  of  clamps,  at  8^  cents. 

16  pieces  of  pipe,  1,375  pounds,  at  4^  cents. 
9  columns,  6,410  pounds,  at  2|  cents. 

11  pilasters,  11,372  pounds,  at  8 J  cents. 

6  pieces  of  belting  and  4  door  caps,  5,470  pounds,  at  4^  cents. 

8  pairs  of  shutters,  10,525  pounds,  at  8^  cents. 

18  shutters,  with  frames,  17,706  pounds,  at  8^  cents. 

18  caps  and  sills,  4,074  pounds,  at  4^  cents. 

5  lintels  and  4  caps,  7,030  pounds,  at  4 J  cents. 

13  lintels  and  2  caps,  6,710  pounds,  at  4^  cents. 
16  lintels,  7,420  pounds,  at  4^  cents. 

15  lintels,  6, 270  pounds,  at  4|  cents. 

13  caps,  7  plates  for  caps,  4   stools,  4   corner  between   pieces, 
6,255  pounds,  at  4|  cents. 

2  pieces  of  door  frame,  436  pounds,  at  4^  cents. 

12  vnndow  sills,  960  pounds,  at  4^  cents. 
12  window  caps,  1,440  pounds,  at  4  J  cents. 

8  large  widow  caps,  2, 108  pounds,  at  4^  cents. 
176  feet  10  inches  of  cornice,  at  $3  50  per  foot. 
840^  pounds  of  clamps,  at  8^  cents. 

19  caps  and  sills,  4,463  pounds,  at  4^  cents. 

31  pairs  of  shutters,  27, 568  pounds,  at  8^  cents. 

Dated  San  Francisco,  December  15,  1853. 

State  op  Caupobnia,  County  of  San  Francisco  : 

On  this  15th  December,  1853,  personally  appeared  before  me 
Theodore  Adams  and  Flint,  Feabody  &  Co.,  by  Edward  F.  Flint,  to 
me  known  to  be  the  persons  described  in  and  who  executed  the  fore- 
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going  iDstrument,  and  who  acknowledged  they  executed  the  same 
freely  and  voluntarily  for  the  uses  and  purposes  therein  mentioned. 

Witness  my  hand  and  official  seal  the  day  and  year  first  above 
written.  E.  V.  JOICE        [seal.] 

Notary  FtMic. 

A  true  copy  of  an  original  recorded  at  request  of  Flint,  Peabody 
&  Co.  December  16,  1853,  at  11  a.  m. 

JAMBS  GRANT, 

County  Becorder. 

County  op  San  Francisco,  County  Recorders  Office: 

I  do  hereby  certify  that  the  foregoing  is  a  full,  true,  and  correct 
copy  of  record  deposited  and  remaining  in  this  office,  as  will  more 
fully  appear  by  reference  to  Liber  13,  of  mortgages,  page  284. 

Witness  my  hand  and  official  seal  this  3d  day  of  December,  A.  D, 
1856. 

F.  D.  KOHLER,  [seal.] 

County  Recorder^ 

By  GEORGE  F.  KOHLER,  Deputy. 


Exhibit  hereunto  annexed^  and  marked  B. 
Theodore  Adams  to  Jakes  P.  Flint,  et  61, — Mortgage. 

This  indenture,  made  and  entered  into  this  fifteenth  day  of  Decem- 
ber, one  thousand  eight  hundred  and  fifty-three,  between  Theodore 
Adams,  of  the  city  of  San  Francisco  and  State  of  California,  party 
hereto  of  the  first  part,  and  James  P.  Flint,  Edward  P.  Flint,  George 
H.  Kellogg,  and  Alfred  Peabody,  of  the  firm  of  Flint,  Peabody  &  Co., 
of  the  same  place,  of  the  second  part: 

Whereas  the  said  party  of  the  first  part  is  indebted  to  the  said 
parties  of  the  second  part  in  the  just  and  full  sum  of  ten  thousand 
dollars  lawful  money  of  the  United  States  of  America,  secured  to  be 
paid  in  and  by  two  said  promissory  notes  of  even  date  herewith,  for 
the  aforesaid  sum  of  ten  thousand  dollars,  payable  to  the  order  of  the 
said  parties  of  the  second  part,  in  twelve  months  from  the  date 
thereof,  with  interest  thereon  until  paid,  as  in  and  by  said  promissory 
note,  reference  being  thereunto  had.  will  more  fully  appear,  in  the 
words  and  figures  following,  to  wit: 

San  Fbancisco,  Decemler  15,  1853. 
16,789  03. 

Twelve  months  after  date,  for  value  received,  I  promise  to  pay  to 
the  order  of  Messrs.  Flint,  Peabody  &  Co.  six  thousand  seven  hun- 
dred and  eighty-nine  dollars  and  three  cents,  with  interest,  after  date, 
at  one  per  centum  per  month  till  paid. 

T.  ADAMS. 
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San  Francisco,  December  15,  1853. 
$3,210  97. 

Twelve  months  after  date,  for  value  received,  I  promise  to  pay  to 
the  order  of  Messrs.  Flint,  Peabody  &  Co.  three  thousand  two  hun- 
dred and  ten  dollars  and  ninety-seven  cents,  with  interest,  afterdate, 
at  the  rate  of  three  per  centum  per  month  till  paid,  reserving  to  my- 
self, however,  the  right  at  any  time  within  the  said  period  to  pay  off 
and  discharge  this  obligation  by  payment  of  the  princioal  sum,  and 
interest  thereon  at  said  rate,  up  to  the  time  at  which  I  shall  claim 
the  said  right  and  tender  payment. 

T.  ADAMS. 

Now,  therefore,  this  indenture  witnesseth  that  the  said  party  of  the 
first  part,  for  the  better  securing  the  payment  of  the  said  sum  of 
money,  and  the  interest  thereon,  and  for  and  in  consideration  of  the 
premises  and  of  the  sum  of  one  dollar  to  him  in  hand  paid  by  the  par- 
ties of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
hath  granted,  bargained,  sold,  released,  enfeoffed,  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  release,  enfeoff,  and  con- 
fiim  unto  the  said  parties  of  the  second  part,  and  to  their  heirs  and 
assigns  forever,  all  the  right,  title,  and  interest  of  the  said  party  of 
the  first  part  in  and  to  that  certain  real  estate  and  premises  situated 
in  the  city  of  San  Francisco,  being  a  part  and  portion  of  fifty-vara 
lot  number  three  hundred  and  twenty-six,  known  and  numbered  as 
such  upon  the  oflScial  maps  of  said  city,  and  which  part  or  portion  of 
said  lot  is  more  particularly  described  as  follows:  commencing  at  a 
point  on  the  northerly  side  of  Broadway,  distant  westerly  from  the 
northwest  corner  of  Broadway  and  Battery  streets  ninety  feet;  run- 
ning thence  westerly  along  the  northerly  line  of  Broadway  forty- 
seven  feet  six  inches;  thence  at  right  angles  in  a  northwardly  direction 
one  hundred  and  thirty-seven  and  a  half  feet;  thence  at  right  angles 
easterly  forty -seven  feet  six  inches,  and  parallel  with  the  line  of 
Broadway;  thwice  southerly  at  right  angles  and  parallel  with 
the  line  of  Battery  street  one  hundred  and  thirty-seven  and  a 
half,  to  the  place  of  beginning.  Together  with  all  and  singular 
the  tenements,  hereditaments,  and  appurtenances  thereunto  be- 
longing or  in  any  wise  appertaining, and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues,  and  profits  thereof:  to  have 
and  to  hold  the  above  granted  and  described  property  unto  the  said 
parties  of  the  second  part,  their  heirs  and  assigns,  to  their  sole  and 
proper  use,  benefit,  and  behoof  forever:  Provided  always,  and  these 
presents  are  upon  this  express  condition,  that  if  the  said  party  of  the 
first  part,  his  heirs,  executors,  and  assigns,  shall  well  and  truly  pay, 
or  cause  to  be  paid,  to  the  said  parties  of  the  second  part,  their  heirs, 
executors,  or  assigns,  the  sum  of  money  mentioned  in  the  said  pro- 
missory notes,  at  the  maturity  thereof,  together  with  all  interest 
accruing,  then,  and  in  that  case,  these  presents  and  the  estate  hereby 
granted  or  intended  so  to  be  granted  shall  cease,  determine,  and  be 
void.  But  in  case  default  shall  be  made  in  the  payment  of  said 
promissory  note,  and  sum  therein  due,    or  the  interest  to  accrue 
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thereon,  according  to  the  true  intent  and  meaning  thereof,  when  the 
same  shall  become  due  and  payable,  then  and  thenceforth  it 
shall  and  may  be  lawful  for  the  said  parties  of  the  second  part,  their 
heirs,  executors,  administrators,  or  assigns,  into  and  upon  the  said 
premises,  and  every  part  thereof,  to  enter  and  the  same  to  sell  and 
convey,  and  of  the  proceeds  to  accrue  from  said  sale  to  satisfy  and 
pay  the  whole  amount  secured  by  said  promissory  notes,  together 
with  all  damages  and  costs,  according  to  law  in  such  cases  made  and 
provided.  And  the  said  party  of  the  first  doth  hereby  authorize  the 
said  parties  of  the  second  part  to  grant,  bargain,  sell  and  release  and 
convey  the  said  premises  with  the  appurtenances;  and  in  such  sale 
to  make  and  execute  to  the  purchaser  or  purchasers  thereof  good  and 
sufficient  deeds,  or  deeds  of  conveyance  in  the  law,  rendering  the 
overplus,  if  any,  unto  the  said  party  of  the  first  part,  his  heirs  or 
assigns,  after  deducting  as  aforesaid  the  amount  due  on  said  notes  for 
principal  and  interest,  together  with  all  costs  and  lawyers'  fees,  at  the 
rate  of  five  per  centum  upon  the  gross  amount,  with  interest,  on  all 
disbursements  at  the  rate  of  three  per  cent,  per  month,  which  sale 
so  made  shall  be  forever  a  perpetual  bar,  both  in  law  and  equity,  to 
the  said  party  of  the  first  part,  his  heirs  and  assigns,  forever. 

In  witness  whereof,  the  said  party  of  the  first  part  hereunto  set 
his  hand  and  seal  on  the  day  and  year  first  above  written. 

T.  ADAMS.     [SEAL.] 

Signed,  sealed,  and  delivered  in  presence  of — 
E.  V.  JoiCB. 

State  op  Calipobnia,  County  qf  San  Francisco  : 

On  this  15th  December,  1853,  personally  appeared  before  me  The- 
odore Adams,  to  me  personally  known  to  be  the  person  described  in 
and  who  executed  the  foregoing  instrument,  and  who  acknowledged 
that  he  executed  the  same  freely  and  voluntarily  for  the  uses  and 
purposes  therein  mentioned. 

Witness  my  hand  and  official  seal  the  day  and  year  first  above 
written. 

E.    V.    JOICE,       [SEAL.] 

Notary  FvUic. 

A  true  copy  of  an  original  recorded  at  request  of  J.  P.  Flint  De- 
cember 16,  1853,  at  11  a.  m. 

JAMES  GRANT, 

Cowaty  Recorder. 

Sam  Francisco  County,  County  Record^  a  Office: 

I  do  hereby  certify  that  the  foregoing  is  a  full,  true,  and  correct 
copy  of  record  deposited  and  remaining  in  this  office,  as  will  more 
fully  appear  by  reference  to  Liber  13,  of  mortgages,  page  287. 

Witness  my  hand  and  official  seal  this  3d  day  of  December,  A.  D. 
1856. 

F.  D.  KOHLER,         [seal.] 

County  Recorder. 

By  GEO.  F.  KOHLER,  Deputy. 
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EXHIBIT  a 

Sak  Fbakcibco,  Auffuat  22,  1856. 

Messrs.  James  P.  Flint,  Edward  P.  Flint,  Alfred  Peabody,  and  Oeo. 
H.  KeUogg,  to  David  ScanneU,  sheriff'  of  San  Francisco  county,  Dr. 

To  the  following  personal  property,  purchased  by  James  P.  Flint, 
Edward  P.  Flint,  Alfred  Peabody,  and  George  H.  Kellogg,  at 
sheriff's  sale  thereof  this  day,  made  nnder  and  by  virtue  of  an 
order  of  sale  duly  issued  out  of  the  superior  court  of  this  city  of 
San  Francisco  in  a  certain  action  therein  pending  wherein  said 
purchasers  are  plaintiffs  and  Theodore  Adams  is  defendant: 

9  columns,  at  |6  each |54  00 

9  bases,  at  |1  25  each 11  26 

Hock... 25 

24  pairs  window  frames,  at  25  cents 6  00 

12  pairs  grating,  at  25  cents 8  00 

12  pairs  window  sills,  at  25  cents 3  00 

3,  941  pounds  of  fiUinger  plates 50 

9  columns,  at  75  cents 6  75 

5  transoms,  at  75  cents 3  75 

8  pairs  shutters,  at  $2 16  00 

6  pilasters,  at  |1  50 9  00 

4  transoms  and  2  pieces  belting 10  50 

7  pairs  shutters  and  1  pilaster,  at  |1  25 10  00 

5  thresholds,  3  caps,  and  3  belt  pieces,  at  |1  75 19  25 

6  caps  and  2  thresholds,  at$l  75 14  00 

3  thresholds  and  1  piece  belting,  at  |1  25 5  00 

3  pairs  shutters,  at  $3 9  00 

3  transoms,  at  25  cents. 75 

9  columns,  at  |8 72  00 

600  pounds  clamp 1  00 

16  pieces  pipe,  at  75  cents 12  00 

9  columns,  at  |6 54  00 

11  pilasters,  at  $1  25 13  75 

6  pieces  belting  and  4  door  caps,  at  $1  75 17  50 

8  pairs  shutters,  at  $1  25 10  00 

18  shutters,  at  $2  25 40  50 

18  caps  and  sills,  at  $1  25 22  50 

5  lintels  and  14  caps,  at  75  cents 14  25 

13  lintels  and  2  caps,  at  75  cents 11  25 

16  lintels,  at  75  cents 12  00 

15  lintels,  at  $1  25 18  75 

13  caps  and  7  plates,  at  25  cents 5  00 

4  belt  pieces,  at  |1 4  00 

2  door  frames,  at  $1  25 2  50 

12  window  sills,  at  75  cents 9  00 

12  window  caps,  at  |1  50 18  00 
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8  window  cape,  (large,)  at  $11 • |88  00 

176  feet  cornice  and  840^  feet  clamps 20  00 

WcapfliUB,  at|l  50 28  50 

31  pairs  shutters,  at  11 341  00 

Total 997  50 


Beceived  payment,  sberifif's  office,  San  Francisco,  August  27,  1856. 

DAVID  SCANNELL,  Sheriff, 
By  JOHN  HARRISON,  Und&r  Shenff. 


in  the  united  states  court  of  claims. 

Thsodobe  Adams  vs.  The  United  States. 

Dqf08itim  <^  8.  B.  Throckmorton. 

I,  the  undersigned,  William  Hart,  a  commissioner  for  the  said  court, 
do  hereby  certify  that,  in  pursuance  of  a  stipulation  annexed  to  the 
deposition  of  George  H.  Kellogg,  taken  by  me  in  this  case,  I  have 
taken  the  testimony  of  the  hereunder-mentioned  witness  on  the  fol- 
lowing questions: 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  past  year. 

Answer.  &unuel  R.  Throckmorton;  aged  44  years;  no  occupation; 
resided  for  the  past  year  in  San  Francisco. 

Question.  State  whether  you  have  any  interest,  direct  or  indirect, 
in  the  claim  of  Theodore  Adams  for  damages  against  the  United 
States  for  breach  of  contract. 

Answer.  I  have  none. 

Question.  State  if  you  are  in  any  degree  related  to  the  claimant. 

Answer.  I  am  not  at  all. 

Question.  Do  you  know  the  claimant,  Theodore  Adams;  and  how 
long  have  you  known  him;  and  what  is  his  occupation? 

Answer.  I  know  the  claimant,  Theodore  Adams,  and  have  known 
him  since  the  spring  of  1853;  his  occupation  is  that  of  builder  and 
contractor. 

Question.  Are  you  acquainted  with  the  scale  of  rents  of  improved 
real  estate  in  San  Francisco  which  prevailed  there  during  the  year 
1853,  and  before  and  since  ?  State  also  your  means  and  opportuni- 
ties of  knowing  in  these  respects,  and  whether  you  think  that,  from 
your  knowledge,  you  can  form  a  safe  and  reliable  estimate  of  what 
would  have  been  a  fair  and  reasonable  rent,  in  the  year  1853,  for  a 
building  of  a  certain  description  and  in  a  certain  locality  in  that  city. 

Answer.  I  am  acquainted  with  the  value  of  the  rental  of  buildings 
in  San  Francisco  in  1853  and  prior  thereto,  and  also  subsequently, 
from  the  fact  that  X  have  been  the  owner  of  and  have  rented  build- 
ings in  said  city  from  1850  to  the  present  time,  and  believe  I  am 
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eapable  of  fonning  a  correct   judgment  of  rents  and  profits  in 
^aid  city. 

Question.  Look  and  examine  carefully  the  paper  now  exhibited  to 
yon,  and  being  exhibit  No.  1,  printed  with  claimant's  petition  in  this 
case.  When  you  shall  have  done  so,  state  whether  you  are  ac- 
quainted with  the  locality  therein  described,  and  understand  the  de- 
scription of  the  building  there  contracted  for. 

Answer.  I  am. 

Question.  In  your  belief  and  opinion,  was  the  rent  therein  stipu- 
lated to  be  paid  by  the  United  States  to  the  claimant  a  fair  and  rea- 
sonable rent  at  the  time,  or  was  it  above  or  below  the  prevailing 
scale  of  rents  at  San  Francisco  ?  and  state  any  fact  touching  any 
renting  by  the  United  States  at  or  about  that  time  which  may  illus- 
trate your  answer. 

Answer.  I  think  the  rent  fair  and  reasonable.  The  bonded  ware- 
houses of  Eldridge  were  rented  to  the  United  States  government  at 
$10,000  per  month,  as  I  am  informed  and  believe,  and  they  were  not 
four  times  the  capacity  of  the  building  described  in  the  exhibit  be- 
fore referred  to. 

Question.  Do  you  know  anything  of  the  ability  and  resources  of 
the  claimant  in  the  year  1853,  and  before  and  since,  to  fulfil  the  con- 
tract aforesaid  ? 

Answer.  His  reputation  as  a  contractor  and  business  man  was  good, 
and  was  considered  at  that  time  as  possessing  ample  ability  and  re- 
sources to  carry  out  his  contract. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim 
in  question  ?    If  so,  state  it. 

Answer.  I  do  not. 

S.  R.  THROCKMORTON. 

State  op  Califobnia,  County  of  San  Francisco,  as : 

On  this  19th  day  of  December,  1856,  personally  came  Samuel  R. 
Throckmorton,  the  witness  within  named,  and  after  having  been 
firet  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness; 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  then  subscribed  the  deposition  in 
the  presence  of  the  commissioner.  The  deposition  of  oamuel  R. 
Throckmorton,  taken  at  the  request  of  the  claimant,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States,  now  pending 
in  the  Court  of  Claims, in  the  name  of  Theodore  Adams,  and  taken  in 
pursuance  of  the  stipulation  hereinbefore  mentioned. 

[SEAL.]  WM.  HART,  Commissioner. 
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IN  THE  UNITED  STATES  COUBT  OF  CLAIMS. 

Theodobe  Adams  vs.  The  United  States. 

DqoosUion  </J.  P.  Maurow. 

Ij  the  undersigned,  William  Hart,  a  commissioner  for  the  said  court, 
do  hereby  certify  that,  in  pursuance  of  a  stipulation  annexed  to  the 
deposition  of  George  H.  Kellogg,  taken  by  me  in  this  case,  I  have 
taken  the  testimony  of  the  hereunder-mentioned  witness  upon  the 
following  interrogatories: 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  last  year. 

Answer.  J.  P.  Maurow;  aged  forty  years;  civil  engineer  and  land 
broker;  in  San  Francisco  since  1849. 

Question.  State  whether  you  have  any  interest,  direct  or  indirect, 
in  the  claim  of  Theodore  Adams  for  damages  against  the  United  States 
for  breach  of  contract. 

Answer.  I  have  none. 

Qnestion.  State  if  you  are  in  any  degree  related  to  the  claimant. 

Answer.  I  am  not. 

Question.  Do  you  know  the  claimant,  Theodore  Adams;  and  how 
long  have  you  known  him;  and  what  is  his  occupation  ? 

Answer.  I  know  the  claimant,  and  have  known  him  since  1851;  his 
occupation  is  that  of  a  contractor  and  builder. 

Question.  Are  you  acquainted  with  the  scale  of  rents  of  improved 
real  estate  in  San  Francisco  which  prevailed  there  during  the  year 
1853,  and  before  and  since?  State  your  means  and  opportunities 
of  knowing  in  these  respects,  and  whether  you  think,  from  your 
knowledge,  you  can  form  a  safe  and  reliable  estimate  of  what  would 
have  been  a  fair  and  reasonable  rent  in  the  year  1853  for  a  building 
of  a  certain  description  and  in  a  certain  locality  in  that  city. 

Answer.  I  am  well  acquainted  with  the  value  of  the  rental  of 
buildings  in  San  Francisco  in  1853,  and  both  prior  thereto  and  subse- 
quently. My  business  since  my  arrival  in  San  Francisco  has  been 
the  buying,  selling,  leasing,  and  renting  real  estate  in  that  city,  and  I 
have  great  experience  and  practical  knowledge  upon  the  subject;  and 
I  am,  1  believe,  quite  capable  of  forming  a  correct  judgment  of  the 
rents  of  property  in  said  city. 

Qnestion.  Look  at  and  examine  carefully  the  papers  now  exhibited 
to  you,  being  exhibit  No.  1,  printed  with  claimant's  petition  in  this 
case;  when  you  shall  have  done  so,  state  whether  you  are  acquainted 
with  the  locality  therein  described,  and  understand  the  description 
of  the  building  there  contracted  for. 

Answer.  I  am. 

Question.  In  your  belief  and  opinion,  was  the  rent  therein  stipu- 
lated to  be  paid  by  the  United  States  to  the  claimant  a  fair  and 
reasonable  rent  at  the  time,  or  was  it  above  or  below  the  prevailing 
scale  of  rents  at  San  Francisco?  and  state  any  fact  touching  any 
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renting  by  the   United  States  at  or  about  that  time  which  may 
illustrate  your  answer. 

Answer.  From  my  knowledge  of  rents  ruling  at  the  time  in  ques- 
tion in  San  Francisco,  I  think  the  rent  fair  and  reasonable  for  such  a 
building  as  the  contract  called  for,  and  I  think  it  was  fully  as  low  as 
other  buildings  of  like  character  were  renting  for  at  that  time  by  any 
one  or  to  any  one. 

Question.  State  what,  from  your  knowledge,  in  your  opinion,  would 
have  been  the  gain  or  profit  of  which  the  contractor  in  this  case  was 
deprived  by  the  refusal  of  the  Secretary  of  the  Treasury  to  allow  the 
claimant  to  proceed  and  complete  the  contract.  State,  also,  what,  in 
your  opinion,  the  contract  could  have  been  sold  for  at  that  time  to 
responsible  persons. 

Answer.  I  have  no  doubt  that  when  the  building  was  completed, 
and  the  United  States  in  the  possession  thereof,  the  contract  could 
have  been  sold  to  responsible  persons  for  one  hundred  thousand 
dollars  at  least,  and  that  therefore  the  loss  sustained  by  the  contractor 
by  the  breach  of  the  contract  on  the  part  of  the  United  States  was  at 
least  that  sum.- 

Question.  Do  you  know  anything  of  the  ability  and  resources  of  the 
claimant  in  the  year  1853,  and  before  and  since,  to  fulfil  and  complete 
the  contract  aforesaid  ? 

Answer.  I  have  no  doubt  whatever  of  the  contractor's  ability  and 
resources  to  complete  his  contract;  and  his  reputation  as  a  builder 
and  contractor  was  very  good. 

Question.  Do  you  know  of  any  other  matter  connected  with  the 
claim  in  question?    If  so,  state  it. 

Answer.  I  do  not  know  anything  more. 

J.  P.  MAUROW. 

State  of  Califobnu,  County  cf  San  Frandaoo^  as : 

On  this  16th  day  of  December,  1866,  personally  came  J.  P.  Maurow, 
the  witness  within  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions  con- 
tained in  the  within  deposition  were  written  down  by  the  commissioner, 
and  then  proposed  by  him  to  the  witness;  and  the  answers  thereto 
were  written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  thd  commis- 
sioner. The  deposition  of  J.  P.  Maurow,  taken  at  the  request  of  the 
counsel  for  the  claimant,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  Theodore  Adams.  The  deposition  was  taken  ex  parte,  under 
the  authority  of  the  stipulation  before  mentioned;  and  I  was  attended 
by  the  counsel  for  claimant. 

[SEAL.]  WM.  HART,   Cimmtssioner. 

The  exhibit  referred  to  in  the  foregoing  deposition,  and  marked 
No.  1,  is  attached  to  the  deposition  of  George  H.  Kellogg,  taken 
herein. 

W.  HART,  Commissioner. 
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IN  THE  UNTTED  STATES  COURT  OP  CLAIMS. 

Theodore  Adams  vs.  The  United  States, 

Deposition  of  Edward  P.  Flint. 

The  nndersigned,  William  Hart,  a  commissioner  appointed  by  tbo 
Court  of  Claims  of  the  United  States  for  the  State  of  California,  do 
hereby  certify  that,  in  pursuance  of  a  stipulation  which  is  annexed  to 
the  deposition  of  George  H.  Kellogg,  taken  in  this  cause,  I  have 
taken  the  deposition  of  Edward  P.  Flint,  as  follows : 

Question.  State  your  name,  age,  occupation,  and  place  of  residence 
for  the  past  year. 

Answer.  Edward  P.  Flint;  aged  twenty-eight  years;  merchant;  San 
Francisco. 

Question.  State  whether  you  have  any  interest,  direct  or  indirect, 
in  the  claim  of  Theodore  Adams  for  damages  against  the  United  States 
for  breach  of  contract. 

Answer.  I  have  no  interest  in  it. 

Question.  State  if  you  are  in  any  degree  related  to  the  claimant. 

Answer.  I  am  not. 

Question.  Do  you  know  the  claimant,  Theodore  Adams,  and  how 
long  have  you  known  him,  and  what  is  his  occupation  7 

Answer.  I  do:  about  four  years;  he  was  a  contractor. 

Question.  Do  you  know  of  his  having  had  any  contract  with  the 
United  States;  and  if  so,  what? 

Answer.  I  know  he  had  a  contract  with  the  United  States  for  the 
erection  of  a  building  in  San  Francisco;  the  principal  portion  of  the 
building  material  for  it — that  is,  all  the  iron  work — was  imported  by 
us.  I  am  one  of  the  firm  of  Flint,  Peabody  &  Co.,  merchants  of  this 
city. 

Question.  State,  if  you  please,  fully,  what  was  the  nature  of  your 
transaction  with  reference  to  the  said  building  with  Theodore  Adams, 
or  the  material  furnished  for  the  same. 

Answer.  My  partner,  Mr.  Kellogg,  can  answer  this  question  more 
fully  than  myself,  and  can  give  the  particulars  more  in  detail,  from 
his  having  had  more  particular  charge  of  the  books  and  accounts  of 
our  firm  than  myself. 

Question.  How  long  have  you  resided  in  California? 

Answer.  Six  years  and  a  half. 

Question.  Are  you  acquainted  with  the  scale  of  rents  of  improved 
real  estate  in  San  Francisco  during  the  year  1853,  and  before  and 
since  that  period  ? 

Answer.  I  am. 

Question.  Please  to  look  at  and  examine  carefully  the  paper  now 
exhibited  to  you,  and  marked  exhibit  No.  1,  printed  with  claimant's 
petition;  state  whether  you  are  acquainted  with  the  locality  therein 
set  forth,  and  description  of  the  building  there  contracted  for. 

Answer,  I  am  well  acquainted  with  the  locality;  it  is  within  one 


28  THEODOBK  ADAMS. 

block  of  our  basiness  location,  and  I  am  well  acqaainted  with  the 
character  of  the  building  described  therein. 

Question.  In  your  belief  and  opinion,  was  the  rent  stipulated  to  be 
paid  by  the  United  States  to  the  claimant  a  fair  and  reasonable  rent 
at  the  time,  or  was  it  above  or  below  the  prevailing  scale  of  rents  in 
San  Francisco  ? 

Answer.  From  my  knowledge  of  rents  at  that  time,  especially  in 
cases  of  buildings  leased  to  the  United  States  government,  and  to  the 
State,  city,  and  county,  I  consider  the  rent  agreed  upon  for  thia 
building  a  reasonable  and  fair  one. 

Question.  State  what,  from  your  knowledge,  in  your  opinion, 
would  have  been  the  gain  or  prolBt  of  which  the  contractor  in  this 
case  was  deprived  by  the  refusal  of  the  Secretary  of  the  Treasury 
to  allow  him  to  proceed  and  complete  the  contract;  and  state,  also, 
what  was  the  value  of  the  said  contract  during  the  year  1853,  from 
its  date  up  to  January  1,  1854;  and  state  what  amount,  in  your  opinion, 
the  contract  could  have  been  sold  for  during  that  period  to  respon- 
sible persons. 

Answer.  From  my  personal  knowledge  of  real  estate  operations  at 
that  time,  I  know  that  the  loss  to  him  was  very  great;  in  my  opinion, 
from  one  to  two  hundred  thousand  dollars;  I  think  not  less  than  one 
hundred  thousand  dollars,  and  ranging  from  that  to  two  hundred 
thousand  dollars.  If  the  building  had  been  completed  when  it  might 
have  been  had  he  not  been  interrupted  in  completing  it,  and  had  the 
United  States  entered,  under  their  contract,  into  the  possession  of  it, 
in  my  opinion  the  contract  would  have  been  worth  to  the  contractor 
fully  one  hundred  and  fifty  thousand  dollars,  and  might  have  been 
sold  to  responsible  persons  at  that  time  for  that  amount. 

Question.  Do  you  know  anything  of  the  ability  and  resources  of  the 
claimant  in  the  year  1853,  and  before  and  since,  to  fulfil  and  complete 
the  contract  aforesaid  ? 

Answer.  I  have  no  doubt  whatever  of  the  contractor's  ability  and 
resources  to  complete  his  contract;  and  his  general  reputation  for 
skill  and  fidelity  as  a  builder  and  contractor  was  good. 

Qaestion.  Do  you  know  any  other  matter  relative  to  the  claim  in 
question?  if  so,  state  it. 

Answer.  I  do  not. 

EDWARD  P.  FLINT. 

State  op  California,  County  of  San  Francisco^  88 : 

On  this  17th  day  of  December,  1856,  personally  came  Edward  P, 
Flint,  the  witness  within  named,  and  after  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Edward  P.  Flint, 
taken  at  the  request  of  the  claimant,  to  be  used  in  the  investigation 
of  a  claim  against  the  United  States,  now  pending  in  the  Court  of 
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Claims,  in  the  name  of  Theodore  Adams.  I  was  attended  by  the 
coonsel  for  the  claimant,  and  the  deposition  was  taken  in  pursuance 
of  the  stipulation  before  mentioned. 

[L.  8.]  W.  HART,  Ccmmiaaimer. 


The  dqposition  of  George  W.  Wright^  in  the  cose  of  Theodore  Adams 
against  the  United  States,  now  pending  in  the  Court  of  Claims. 

Question  1.  Please  to  state  your  name,  occupation,  age,  and  place 
of  residence  during  the  past  year;  whether  you  have  any  interest, 
direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry;  and 
whether,  and  in  what  degree,  you  are  related  to  the  claimant. 

Answer.  My  name  is  George  W.  Wright;  my  occupation  a  banker, 
and  I  have  been  also  largely  engaged  in  the  purchase,  sale,  and 
leasing  of  real  estate  at  San  Francisco;  the  name  of  our  firm  was 
Palmer,  Cook  &  Co. ;  my  age  is  nearly  forty  years,  and  I  have  resided 
for  the  last  year  and  for  several  previous  consecutive  years  at  San 
Francisco,  California.  I  have  no  interest  whatever  in  the  claim  in 
question, and  am  in  no  degree  related  to  Theodore  Adams,  the  claimant. 

Question  2.  Do  you  know  the  claimant,  Theodore  Adams,  and  how 
long  have  you  known  him;  and  what  is  his  occupation  and  business? 

Answer.  I  know  the  claimant,  and  have  known  him  since  the  year 
1850;  his  occupation  is  that  of  contractor  and  practical  house-builder. 

Question  3.  Are  you  acquainted  with  the  scale  of  rents  of  improved 
real  estate  in  San  Francisco  which  prevailed  there  during  the  year 
1853,  and  before  and  since;  state  your  means  and  opportunities  of 
knowledge  in  that  respect,  and  whether  you  think  that,  from  that 
knowledge,  yon  can  form  a  safe  and  reliable  estimate  of  what  would 
have  been  a  fair  and  reasonable  rent  in  the  year  1853  for  a  building 
of  a  certain  description  and  in  a  certain  locality  in  that  city  ? 

Answer.  I  am  acquainted  with  the  scale  of  rents  of  improved  real 
estate  in  San  Francisco  which  prevailed  there  in  the  year  1853,  and 
before  and  since,  and  think  I  could  form  a  safe  and  reliable  estimate 
as  to  the  fair  and  reasonable  rent  in  the  year  1853  of  a  building  of  a 
certain  description  and  in  a  certain  locality  in  that  city.  My 
opportunities  and  means  of  knowledge  have  been  my  large  practical 
experience  on  the  subject.  Our  house  has  now  between  two  and 
three  hundred  tenants  upon  improved  real  estate  in  the  commercial 
part  of  the  city  of  San  Francisco;  my  own  interests  have  required  me 
to  understand  the  subject  fully. 

Question  4.  Look  at  and  examine  carefully  the  paper  now  exhibited 
to  you,  being  the  exhibit  No.  1,  printed  with  the  claimant's  petition 
in  this  case;  when  you  have  done' so,  state  whether  you  are  acquainted 
with  the  locality  there  described,  and  understand  the  description  of 
the  building  then  contracted  for. 

Answer.  I  have  examined  the  paper  or  exhibit  referred  to,  and 
have  carefully  read  it;  I  know  the  ground  therein  described  well,  and 
understand  the  description  of  the  building  therein  contracted  for. 
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Question  5.  In  your  belief  and  opinion,  was  the  rent  therein^ 
stipulated  to  be  paid  by  the  United  States  to  the  claimant  a  fair  and 
reasonable  rent  at  that  time:  or  was  it  above  or  below  the  prevailing 
scale  of  rents  at  San  Francisco  at  that  time  ?  state  any  fact  touching 
any  renting  by  the  United  States  at  or  about  that  time  which  may 
illustrate  your  answer. 

Answer.  I  consider  the  rent  therein  stipulated  to  be  paid  by  the 
United  States  to  be  very  low  for  that  period,  and  under  the  prevail- 
ing rate;  but,  in  view  of  the  future,  in  a  lease  of  ten  years  it  was 
fair  and  reasonable.  At  that  very  time  we  had  under  lease  to  tho 
United  States,  for  a  custom-house,  a  building,  and  one  room  in  an 
adjacent  building,  at  the  rate  of  ($3,000)  three  thousand  dollars  per 
month.  The  capacity  and  cost  of  that  building,  including  the  adjoin- 
ing room,  were  inferior  to  the  building  described  in  the  exhibit,  but 
it  was  not  leased  for  so  long  a  term. 

Question  6.  State  what,  from  your  knowledge  expressed  in  your 
aforegoing  answers,  was  the  gain  or  profits  of  which  the  contractor 
in  this  case  was  deprived  by  the  refusal  of  the  Secretary  of  the 
Treasury  to  allow  him  to  proceed  with  and  complete  the  work  under 
the  said  contract.  State  also  what  was  the  value  of  the  said  contract 
during  the  year  1853,  from  its  date  up  to  the  Ist  of  January,  1854. 
State  for  what  amount  that  contract  could  have  been  sold  during 
that  period  to  responsible  assignees. 

Answer.  Under  all  the  circumstances,  I  think  his  gain  or  profit 
would  have  been  from  one  hundred  thousand  to  one  hundred  and  fifty 
thousand  dollars,  in  which  I  do  not  include  any  collateral  or  specula- 
tive advantages,  and  I  think  the  contract  could  have  been  sold  by  the 
claimant  for  at  least  one  hundred  thousand  dollars — the  tenant  being 
the  government,  and  the  term  being  ten  years.  If  the  building  had 
been  up,  and  the  government  in  possession,  I  think  he  could  readily 
have  sold  the  term  for  one  hundred  and  fifty  thousand  dollars. 

Question  7.  State  what  you  know  of  the  ability  and  resources  of 
the  claimant  in  this  case  during  the  year  1863,  and  before  and  since, 
to  fulfil  and  complete  his  contract  aforesaid;  and  what  is  his  general 
reputation  for  skill  and  fidelity  as  a  builder  and  contractor? 

Answer.  I  know  the  claimant  to  be  an  able  and  responsible  con- 
tractor. Our  house  has  frequently  contracted  with  him  for  the  erec- 
tion of  buildings,  and  without  requiring  bond  or  security  of  him  for 
the  faithful  performance  of  his  contract.  His  ability  and  credit  were 
unquestionable. 

Question  8.  Do  you  know  any  other  matter  or  thing  pertaining  to 
the  claim  in  question  ? 

Answer.  I  know  of  no  other  matter  or  thing  relating  to  the  claim 
in  question  that  is  not  covered  and  embraced  in  the  aforegoing 
answers. 

G.  W.  WRIGHT. 

District  op  Columbu,  Washington  County,  set  : 

On  this day  of ,  A.  D.  1856,  personally  came  George 

W.  Wright,  the  witness  within  named,  and  after  having  been  first 
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sworn  to  tell  the  trath,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  George  W,  Wright, 
taken  at  the  request  of  Theodore  Adams,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States,  now  pending  in  the  Court 
of  Claims,  in  the  name  of  Theodore  Adams.  The  adverse  party  was 
notified,  did  not  attend,  and  did  not  object,  but  waived  all  privilege 
of  cross-examination,  as  is  evidenced  by  a  copy  of  the  interrogatories 
herewith  filed. 

W.  A.  MAURY,  Commiasioner. 


Deposition  qf  O.  J.  F.  Bryant. 

Commonwealth  op  Massachusetts,  County  of  Suffolk: 

On  this  twenty-eighth  day  of  February,  anno  Domini  eighteen 
hundred  and  fifty-seven,  personally  came  Gridley  J.  F.  Bryant,  the 
witness  within  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions  con- 
tained in  the  within  deposition  were  written  down  by  the  commis- 
sioner, and  then  proposed  by  him  to  the  witness;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of 
the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner.  The  deposition  of  Oridley  J.  F.  Bryant,  taken 
at  the  request  of  Theodore  Adams,  to  be  used  in  the  investigation  of 
a  claim  against  the  United  States,  now  pending  in  the  Court  of  Claims, 
in  the  name  of  Theodore  Adams.  The  adverse  party  (having  waived 
notice)  was  not  notified,  and  did  not  attend. 

D.  S.  GILCHRIST,  Commisauyner. 

Fees  of  witness $2  50 

Commissioner's  fees  and  expenses 7  50 


10  00 


I,  Gridley  J.  F.  Bryant,  of  Boston,  in  the  county  of  Suffolk  and 
Commonwealth  of  Massachusetts,  in  answer  to  the  interrogatories 
and  cross-interrogatories  to  me  propounded,  depose  and  say: 

Interrogatory  1.  The  general  interrogatory  prescribed  by  the  rules. 

Answer.  My  name  is  Gridley  J.  F.  Bryant;  my  occupation  that  of 
an  architect;  my  age  is  forty  years;  my  place  of  residence  for  the 
past  year  has  been  and  is  now  Boston,  in  the  Commonwealth  of  Massa- 
chusetts; I  have  no  further  interest,  directly  or  indirectly,  in  the  claim 
which  is  the  subject  of  inquiry,  than  that  I  have,  a  claim  of  three 
hundred  dollars  and  interest  for  plans,  specifications,  and  contracts 
prepared  at  various  dates  for  Theodore  Adams  and  J.  H.  Clay  Mudd 
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for  United  States  appraiser's  warehouse  proposed  to  be  erected  by 
them  at  San  Francisco,  California;  I  am  in  no  way  related  to  the 
claimaint. 

Interrogatory  2.  Were  you  at  any  time,  and  when,  employed  by 
the  claimaint,  Theodore  Adams,  to  make  plans,  drawings,  and  speci- 
fications for  a  building  intended  for  an  appraiser's  store  at  San  Fran- 
cisco, California,  and  did  you  do  so  ? 

Answer.  1  was  employed  by  Theodore  Adams  and  James  Henry 
Clay  Mudd  in  the  spring  of  1853  to  make  plans,  specifications,  and 
contracts  for  a  United  States  appraiser's  warehouse,  and  particularly 
to  superintend  the  execution  of  the  iron-work  for  this  warehouse 
agreed  to  be  furnished  by  Smith  &  Felton,  of  Boston,  for  the  said 
Adams  and  Mudd,  under  a  contract  between  those  parties. 

Interrogatory  3.  Look  at  the  plans  herewith  exhibited  to  you,  and 
say  whether  they  are  the  plans  of  the  said  building  as  drawn  by  you, 
and  whether  they  are  in  accordance  with  the  contract,  a  printed 
copy  of  which  is  also  herewith  exhibited  to  you,  and  whether  the 
specifications  drawn  by  you  were  also  in  conformity  thereto. 

Answer.  The  plans  are  those  drawn  by  me  for  Adams  and  Mudd  for 
the  said  warehouse,  (marked  exhibit  A.)  The  iron-work  of  said 
warehouse  is  in  accordance  with  the  printed  copy  of  the  contract 
handed  me  for  examination,  (marked  exhibit  B;)  which  printed  copy 
is  an  agreement  between  Adams  and  Mudd,  of  the  one  part,  and  Smith 
&  Felton,  of  the  other  part,  for  the  said  iron-work.  To  the  best  of 
my  knowledge  and  belief,  the  plans  were  drawn  in  accordance  with  a 
paper  shown  to  me,  (marked  exhibit  C,)  purporting  to  be  a  printed 
copy  of  a  contract  between  Theodore  Adams  and  Thomas  Corwin, 
Secretary  of  the  Treasury,  bearing  date  February  24,  1853. 

Interrogatory  4.  Look  at  the  papers  herewith  exhibited,  and  pur- 
porting to  be  a  contract  with  Smith  &  Felton  for  certain  iron-work, 
and  say  who  prepared  the  said  contract,  and  for  what  purpose  was 
the  said  work  designed,  and  what  was  done  in  execution  of  the  said 
contract,  and  what  duty  you  performed  with  respect  to  the  same. 

Answer.  I  prepared  the  contract  between  Smith  &  Felton  and 
Adams  and  Mudd,  shown  to  me,  (marked  exhibit  B.)  The  work  was 
designed  for  the  iron-work  of  a  warehouse  for  the  United  States  ap- 
praiser at  San  Francisco.  All  the  work  specified  in  this  contract 
was,  to  the  best  of  my  belief,  prepared  by  Smith  &  Felton,  and  put 
on  board  the  packets  of  Glidden  &  Williams  to  be  delivered  in  San 
Francisco.  I  was  the  superintendent  to  inspect  the  iron-work,  to 
see  that  it  accorded  in  all  particulars  with  the  contract,  and  to  see 
it  delivered  at  the  vessel's  side  in  Boston  ready  for  shipment. 

Interrogatory  5.  Was  the  said  iron-work  inspected  by  you,  and  was 
it  of  the  dimensions  called  for  in  the  plans  and  specifications  for  the 
said  appraiser's  store? 

Answer.  It  was  inspected  by  me,  and,  to  the  best  of  my  knowledge 
and  belief,  it  did  accord  with  the  plans  and  specifications  of  the  said 
appraiser's  store. 

Interrogatory  6.  What  disposition  was  made  of  the  iron-work,  so 
far  as  your  knowledge  extends  ? 
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Answer.  It  was  placed  on  board  of  the  packets  of  Glidden  k  Wil- 
liams to  be  delivered  at  San  Francisco,  California. 

Interrogatory  7.  What  was  the  amount  of  your  reasonable  and 
proper  fees  and  charges  for  the  services  rendered  by  you  in  the 
premises  ? 

Answer.  Three  hundred  dollars. 

Interrogatory  8.  Do  you  know  any  other  matter  or  thing  which  may 
benefit  the  parties,  or  either  of  them,  in  this  suit  ? 

Answer.  I  am  able  to  state  generally  that  Messrs.  Adams  and  Mudd 
appeared  to  me  to  make  every  exertion  to  fulfil  their  contract.  They 
early  made  a  sub-contract  for  the  iron-work,  and  put  the  contractors 
under  a  heavy  penalty  to  have  it  finished  in  the  shortest  possible 
time.  Every  act  upon  their  part  evinced  a  determination  to  expedite 
the  work.  Mr.  Adams,  soon  after  the  signing  of  the  contract,  left 
the  Atlantic  States  for  California  with  the  avowed  object  of  com- 
mencing the  building  immediately  after  his  arrival.  The  sub-con- 
tractors for  the  iron-work  have  never,  to  my  knowledge,  received  one 
penny  from  Messrs.  Adams  and  Mudd,  for  the  reason  that  they,  the 
sub-contractors,  have  been  told  repeatedly  by  A.dams  and  Mudd  that 
they  were  helpless  by  reason  of  the  repudiation  of  the  contract  by 
the  government  of  the  United  States. 

GRIDLEY  J.  F.  BRYANT. 


Exhibit  j5,  r^erred  to  in  Oridley  J.  F.  Bryanfa  deposition. 
D.  S.  GiLCHBiST,  Commissioner. 

An  agreement,  of  two  parts,  made  this  fourth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three,  by  and 
between  Theodore  Adams,  by  his  attorney  in  fact,  J.  H.  Clay  Mudd, 
and  J.  H.  Clay  Mudd,  both  of  San  Francisco,  California,  of  the  first  part, 
and  George  W.  Smith  and  Horace  Felton,  both  of  Boston,  in  the  county 
of  Suffolk  and  Commonwealth  aforesaid,  of  Massachusetts,  of  the  second 
part,  blacksmiths  and  copartners.  The  said  Smith  &  Felton,  in  con- 
sideration of  the  sum  of  money  to  be  paid  by  the  said  Adams  and  Mudd 
in  the  manner  hereinafter  mentioned,  and  the  covenants  and  agreements 
hereinafter  recited  to  be  kept  and  performed  by  the  said  Adams  and 
Mudd,do,for  themselves,  their  executors,  and  administrators,  covenant, 
promise,  and  agree  to  and  with  the  said  Adams  and  Mudd,  their  execu- 
tors, administrators,  and  assigns,  that  they  the  said  Smith  &  Felton 
shall  and  will,  in  a  good  and  workmanlike  manner,  and  according  to 
the  best  of  their  art  and  ability,  do  and  perform  the  following  work, 
and  provide  all  the  materials  for  the  same;  that  is  to  say,  to  prepare, 
work  out,  make,  put  together,  and  in  every  way  complete,  box  up, 
transport,  and  deliver,  at  the  vessel's  side,  on  wharf  at  Boston  afore- 
said, all  the  wrought  iron  door  and  window  shutters,  with  their  frames, 
dogs,  and  fastenings;  all  the  cast  iron  columns  and  pilasters,  both 
inside  and  outside,  with  their  capitals,  bases,  plinths,  and  other  ad-^ 
juncts;  all  the  gratings,  with  their  frames;  all  the  hoisting  wheels; 
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and  also  all  other  cast  and  wrought  iron  works  hereinafter  stipulated, 
for  a  warehouse  to  be  erected  by  said  Adams  and  Mudd  for  the  United 
States  upon  land  in  the  said  city  of  San  Francisco.  The  whole  of 
said  work  is  to  be  performed,  and  all  the  materials  furnished,  in  con- 
formity with  the  plans  and  specifications  of  the  same,  as  made  by 
Gridley  J.  P.  Bryant,  the  architect  hereby  appointed  by  said  Adams 
and  Mudd,  and  under  the  superintendence  and  direction  of  said  archi- 
tect; which  plans  and  specifications  having  been  signed  by  both  the 
parties  hereto,  and  bearing  even  date  herewith,  are  to  be  considered 
as  forming  a  part  of  this  agreement.  The  said  Smith  &  Felton  further 
agree  that  the  work  aforesaid  shall  be  commenced  and  be  constantly 
prosecuted,  and  the  materials  aforesaid  furnished,  and  that  all  said 
work  shall  be  completed,  and  all  said  materials  shall  be  furnished,  on 
or  before  the  first  day  of  June,  A.  D.  eighteen  hundred  and  fifty- 
three;  and,  furthermore,  that  no  charge  of  any  kind  shall  be  made  by 
the  said  Smith  &  Felton  to  the  said  Adams  and  Mudd  beyond  the  sums 
of  money  hereinafter  stipulated,  unless  said  Adams  and  Mudd,  or  either 
of  them,  shall  alter  the  aforesaid  plans  and  specifications  by  changes 
or  omissions  in  or  additions  to  the  same;  in  which  case,  the  value  of  such 
changes,  additions,  or  omissions,  shall  be  audited  and  valued  by  the 
architect  only,  and  added  to  the  amount  to  be  paid  under  this  contract, 
or  deducted  therefrom,  as  the  case  may  require;  it  being  expressly  un- 
derstood, and  forming  a  part  of  this  agreement,  that  no  extra  work  of 
any  kind  shall  be  performed  or  extra  material  furnished  by  the  said 
Smith  &  Felton,  unless  first  authorized  by  the  said  Adams  and  Mudd  in 
writing;  and  that  the  said  Adams  and  Mudd  may,  from  time  to  time, 
make  any  alterations,  additions,  or  omissions,  which  they  or  either  of 
them  may  deem  expedient,  in  the  said  plans  and  specifications,  upon 
the  terms  aforesaid. 

Said  Smith  &  Felton  further  agree  that  the  whole  of  the  stock 
used  for  the  cast  ir(»n  works  shall  be  the  best  quality  of  American  pig 
metal,  and  that  all  the  castings  shall  be  finished  smooth  and  true,  of 
best  quality,  fit  to  receive  painting  thereon;  that  all  the  ''heads" 
shall  be  square  and  true,  and  all  the  rebates  made  so  true  that  the 
several  door  and  window  shutters  shall  make  a  uniform,  true,  and 
close  fit  therein  throughout  the  lengths  of  said  '*  rebates.''  All  inci- 
dental drilling,  cutting,  fitting,  or  other  jobbing  required  upon  the 
entire  works  aforesaid,  in  order  to  fully  prepare  the  same  ready  to  be 
set  up  in  the  building,  on  its  arrival  at  San  Francisco,  is  to  be  done 
by  said  Smith  &  Felton,  without  charge,  as  directed  by  the  architect. 
The  said  Adams  and  Mudd  for  themselves,  their  executors  and  admin- 
istrators, in  consideration  of  the  materials  being  provided  and  the 
work  performed,  as  above  agreed,  covenant,  promise,  and  agree  to 
and  with  the  said  Smith  &  Felton,  their  executors,  administrators, 
and  assigns,  that  they  will  well  and  truly  payor  cause  to  be  paid  unto 
the  said  Smith  &  Felton,  or  their  legal  representatives,  the  following 
sums  of  money,  viz  :  For  all  the  door  and  window  shutters,  with  their 
frames,  eight  and  one- half  cents  per  pound;  for  all  the  round  inside  cast 
iron  columns,  two  and  three-fourth  cents  per  pound;  for  all  the  cas 
iron  lintels  and  belting  for  doorways,  including  cast  iron  window  capd 
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and  sills,  door  thresholds,  and  lintels  beneath  said  thresholds,  four  and 
a  half  cents  per  pound;  for  alHhe  wrought  iron  grating  in  front  and 
rear  of  the  building,  seven  cents  per  pound;  for  the  outside  main  cor- 
nice, with  its  brackets  and  mouldings  complete,  three  dollars  and  fifty 
cents  per  lineal  foot;  and  for  the  hoisting  wheels  complete,  with  all 
tackle,  slings,  and  other  usual  rigging  to  make  the  same  complete  for 
use,  eighty  dollars  each — it  being  understood  that  the  above  charges 
or  sums  are  to  include  all  incidental  cramps,  dogs,  stays,  and  other 
needful  fixtures,  as  also  all  drilling,  screwbolts,  and  other  proper  job- 
bing upon  the  whole  of  the  said  works,  as  required  to  make  each  and 
every  portion  thereof  complete,  ready  to  be  set  up,  put  in,  and  other- 
wise attached  and  finished,  to  the  warehouse  aforesaid.  Each  of  the 
aforesaid  payments  is  to  be  made  in  cash,  or  by  negotiable  draft,  at 
the  date  of  each  of  the  shipments  aforesaid. 

It  is  well  understood  and  expressly  agreed  by  and  between  the  par- 
ties hereto,  that,  for  each  and  every  day's  delay  in  the  performance 
and  completion  of  this  agreement,  or  of  any  extra  work  under  it, 
after  the  said  first  day  of  June,  one  thousand  eight  hundred  and  fifty- 
three,  the  sum  of  ten  dollars  shall  be  allowed  and  paid  by  said  Smith 
A  Felton  to  said  Adams  and  Mudd,  or  their  representatives,  as  liqui- 
dated damages  for  such  delay. 

It  is  also  further  understood  and  agreed  by  and  between  the  parties 
hereto,  that  said  Adams  and  Mudd,  or  their  representatives,  shall  not 
be  delayed  in  the  constant  progress  of  the  work  under  this  agree- 
ment, or  any  of  the  extra  work  under  the  same,  or  connected  therewith-, 
bj  said  Adams  and  Mudd;  and  for  each  and  every  day,  if  any,  he  or 
they  shall  be  so  delayed,  two  additional  days  are  to  be  allowed  them 
to  complete  the  work  aforesaid,  from  and  after  the  day  hereinbefore 
appointed  for  its  entire  completion.  It  is  also  further  understood 
and  agreed  by  and  between  the  parties  hereto,  that  if,  in  the  opinion 
of  the  said  architect,  the  work  aforesaid,  or  any  portion  thereof,  shall 
at  any  time  not  be  in  such  a  state  of  progress — or  the  materials  afore- 
said, or  any  portion  thereof,  shall  at  any  time  not  be  furnished  at  such 
a  rate — or  the  materials  aforesaid,  or  any  portion  thereof,  shall,  if  and 
when  furnished,  not  be  of  such  proper  quality  as  will  insure  the 
completion  of  the  several  parts  thereof,  and  of  the  whole  of  the  same, 
in  the  manner,  and  with  such  materials,  in  such  quantities,  and  at 
soch  dates  as  are  expressed  in  this  agreement,  and  the  aforementioned 
plans  and  specifications,  then  it  shall  be  lawful  for  the  architect  to 
forthwith  proceed  to  cause  to  be  executed  said  works  improperly  per- 
formed, and  to  supply  new  materials  for  those  which  shall  be  of  im- 
proper quality,  or  which  shall  not  be  furnished  within  the  time  agreed 
npon,  and  to  employ  such  men  or  additional  men  as  he  may  deem  ex- 
pedient, by  **  days'  works''  or  otherwise,  to  properly  forward  and 
complete  the  work,  or  to  expel  the  said  Smith  &  Felton,  forcibly,  if 
necessary,  and  to  proceed  to  complete  the  said  work,  at  the  sole 
charge  and  expense  of  the  said  Smith  &  Felton,  without  prejudice  to 
the  rights  of  the  said  Adams  and  Mudd,  to  recover  damages  of  the  said 
Smith  &  Felton  for  breach  of  this  agreement,  after  having  given 
notice  thereof  in  writing,  three  days  at  least,  before  employing  such 
additional  men,  or  procuring  such  additional  or  proper  materials,  or 
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expelling  the  said  Smith  k  Felton ;  and  the  entire  expenses  so  incurred 
in  executing  the  whole  of  the  said  works  shall  be  allowed  and  paid  by 
said  Smith  &  Felton  to  said  Adams  and  Mudd,  entirely  in  accordance 
with  the  decision  of  the  architect,  and  from  which  decision  no  appeal 
is  to  be  made  by  either  of  the  parties  to  this  agreement.  It  is  agreed 
by  said  Smith  &  Felton  that  as  far  as  is  practical,  in  the  judgment  of 
the  architect,  the  entire  works  of  this  contract  shall  be  divided  into 
three  equal  parts,  one  of  each  of  said  parts  to  be  completed,  boxed, 
and  delivered  at  the  vessel's  side,  ready  for  shipment  at  the  following 
dates,  viz :  The  entire  work  required  for  the  basement  story  pre- 
vious to  April  25,  1853;  one-half  the  remainder  of  the  work  previous 
to  May  25,  1853;  and  ail  the  remainder  of  the  work  previous  to  June 
1,  1853,  in  every  particular  in  accordance  with  the  contract,  specifi- 
cations, plans,  and  instructions  of  the  architect.  It  is  also  farther 
agreed,  by  said  Smith  &  Felton,  that  they  will,  at  their  own  proper 
cost  and  expense,  prepare  and  make  all  needful  patterns,  moulds,  and 
models  required  for  casting  the  several  works  complete;  said  patterns, 
moulds,  and  models  are  to  be  kept  perfect  by  said  Smith  &  Felton 
for  at  least  six  months  after  the  entire  completion  of  the  castings  of 
this  contract,  with  the  understanding  that,  in  case  duplicates  of  any 
of  the  said  castings  are  required  to  be  made  within  the  period  afore- 
said, in  consequence  of  loss  at  sea  or  breakage  of  any  of  the  same, 
said  duplicates  are  to  be  immediately  provided  by  said  Smith  &  Fel- 
ton without  charge  for  said  patterns. 

It  is  agreed  that  the  patterns,  moulds,  and  models  aforesaid  are  to 
be  made  by  Samuel  Q.  Tower,  of  Boston,  from  **full  size"  plans, 
prepared  by  said  Tower  from  the  architect's  designs  and  drawings; 
said  patterns,  moulds,  and  models,  and  the  '^full  size''  plans  are  to 
be  approved  by  the  architect  before  any  of  said  castings  are  executed. 
The  said  Adams  and  Mudd  and  the  said  Smith  &  Felton  do  hereby, 
for  themselves  and  their  respective  legal  representatives,  mutually 
covenant  and  agree  that,  in  case  any  difference  of  opinion  or  disa- 
greement shall  arise  between  the  parties  hereto  concerning  the  value 
of  any  changes,  or  omissions  in,  or  additions  to,  the  aforementioned 
plans  and  specifications  of  the  work  to  be  done  under  this  agreement, 
or  as  to  the  manner  of  doing  or  performing  the  aforesaid  work,  or 
any  other  matter  touching  the  aforesaid  work,  materials,  or  this  agree- 
ment, the  whole  matter  in  dispute  shall  be  decided  by  Qridley  J.  P. 
Bryant,  whom  the  said  parties  hereby  constitute  and  appoint  arbi- 
trator for  the  purpose;  and  whose  decision  shall  be  final  and  conclu- 
sive to  and  upon  the  parties  hereto. 

In  witness  whereof,  the  parties  aforesaid  have  interchangeably  set 
their  hands  and  seals,  the  day  and  year  first  above  written,  to  this 
and  one  other  instrument  of  like  tenor  and  date. 

THEODORE  ADAMS,     [seal.] 
By  his  attorney  infact^  «7.  H.  Clay  Mudd. 
J.  H.  CLAY  MUDD.         [seal.] 
GEORGE  W.  SMITH,     [seal.] 
HORACE  FELTON.        [seal] 
Executed  and  delivered  in  presence  of — 
QMDLtar  J,  F.  BBTAirr. 
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It  is  mutaally  nnderstood  and  agreed  by  and  between  the  parties 
to  the  foregoing  agreement,  that,  in  case  the  said  Adams  and  Mudd' 
shall,  at  any  time  within  six  months,  order  iron  work  for  other  build- 
ings similar  to  that  herein  contracted  for,  that  the  said  Smith  & 
Felton  will  furnish  the  same  at  the  same  rates,  and  upon  the  terms 
and  conditions  set  forth  in  this  agreement. 


Spec^ioations  of  cast  and  wrought  iron  toork  to  be  prepared^  oast,  worked, 
madey  and  otherwise  finished  complete,  and  ddivered  on  a  wharf  in 
Boston,  for  shipment,  for  a  United  States  warehouse  at  San  Francisco^ 
California,  in  conformity  with  plans  thereof  prepared  by  Oridiey  J. 
F.  Bryant,  architect,  and  also  in  aecordance  toith  ^  full  sixe^^  plans, 
patterns,  moulds,  and  models  prepared  by  Samuel  G.  Tower,  under 
the  direction  and  to  the  acceptance  of  said  architect. 

Mderuds. — The  materials  used  for  the  said  work  are  all  to  be  pro<* 
rided  at  the  sole  cost  of  the  contractors.  The  cast  iron  to  be  the 
best  American  pig  metal,  and  the  wrought  iron  to  be  the  best  mer^ 
chantable  English  stock. 

Works, — ^All  works  required  by  these  speciGcations  and  by  the 
contract  annexed,  as  also  all  works  required  by  the  several  drawings, 
''full  size"  plans,  patterns,  moulds,  and  models,  are  to  be  done  by 
the  contractors. 

Progress. — ^The  materials  and  works  of  this  contract  and  specifica- 
tions are  to  be  prepared  and  completed,  as  nearly  as  practicable,  in 
three  equal  parts,  at  the  following  dates,  viz  :  April  25,  1853,  May 
25,  1853,  and  June  1,  1853.  The  whole  being  delivered,  as  aforesaid, 
at  the  vessel's  side  in  Boston,  without  charge  to  said  Adams  and  Mudd 
for  cartage.  There  are  to  be  27  columns  for  support  of  floor  timbers 
inside  of  the  building;  nine  of  these  columns  are  to  be  13  feet  8 
inches  long,  10  inches  diameter  at  the  bottom,  and  9  inches  diameter 
at  the  top;  each  column  to  be  cast  hollow  with  a  solid  shell  of  the 
following  thickness,  viz :  9  of  the  columns  IJ  inch,  9  others  1 J 
inch,  and  the  remaining  9  others  1  inch  in  thickness.  Bach  column 
is  to  have  a  solid  cap,  cast  solid  thereon,  of  form,  dimensions,  and 
detail  like  the  plans  and  patterns  thereof.  There  are  to  be  cast  iron 
plates  beneath  9  of  the  columns,  each  measuring  20  inches  square 
and  2^  inches  in  thickness.  The  abacus  of  each  of  the  columns 
aforesaid  is  to  measure  12  X  16  inches  square  and  two  inches  thick* 

The  front  end  of  the  building  is  to  be  supported  above  its  first  or 
street  story  by  7  cast  iron  pilasters,  each  reaching  the  height  of  said 
first  story,  and  having  a  capital  and  base  cast  solid  thereon;  each 
pilaster  is  to  be  panelled  in  its  front  face,  and  to  have  heads  with 
rebates  to  receive  shutters,  hereinafter  described.  Between  the 
several  bases  of  the  pilasters  there  are  to  be  cast  iron  thresholds, 
formed  in  accordance  with  the  patterns  and  plans  thereof;  these 
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thresholds  to  be  one  inch  in  thickness,  and  cast  with  rebate,  for  the 
doors  or  shatters,  as  also  with  a  wash  and  inside  splay  to  each  one. 
Each  threshold  is  to  be  provided  with  strong  and  suitable  flanches  or 
other  connexions  at  the  two  ends  thereof,  for  securing  the  same  to 
the  sides  of  the  bases  of  the  pilasters.  There  are  to  be  cast  iron 
lintels  beneath  the  several  thresholds  aforesaid;  thej  are  to  be 
formed  with  four  sides  to  each  of  one  inch  thickness,  and  of  proper 
length  to  reach  from  the  centres  of  the  pilasters  of  the  several  open- 
ings between  the  door  pilasters  before  described,  where  they  are  to 
be  secured  together  by  rivets  and  bolts,  or  with  screws  and  nuts. 

The  six  openings  for  doors  between  the  pilasters  before  described 
are  each  to  be  fitted  with  folding  shutters  of  wrought  iron,  to  be 
hung  four  parts  in  width  to  each  doorway  opening;  these  shutters 
are  to  be  made  of  plates  three-eighths  of  an  inch  thick,  having  rails 
and  stiles  of  five  by  three-eighths  of  an  inch,  the  whole  securely 
rivetted  together  and  rebated,  and  hung  to  cast  iron  frames  ;  these 
doors  are  to  be  in  every  way  in  accordance  with  the  '*full  size"  plans 
and  other  drawings  thereof,  hangings  and  fastenings  being  also  in 
accordance  with  patterns  and  drawings  thereof.  The  six  basement 
openings,  beneath  those  above  named,  are  to  be  fitted  with  shutters 
or  doors  of  wrought  iron,  hung  to  cast  iron  frames  and  fitted  with 
cast  iron  thresholds;  the  sizes  of  the  door  plates,  including  the  stiles 
and  rails,  to  be  the  same  as  those  above  named  for  the  first  story 
shutters;  said  doors,  frames,  thresholds,  hangings,  and  fastenings, 
are  also  to  be  in  every  way  in  accordance  with  the  plans  and  patterns 
thereof. 

Immediately  over  and  upon  the  7  pilasters  of  the  first  or  street 
story,  before  described,  there  is  to  be  a  cast  iron  lintel  course,  con- 
sisting of  a  front  and  soffit  or  underside,  each  of  which  is  to  be  1| 
inch  in  thickness;  they  are  to  be  of  such  lengths  or  pieces  as  to 
reach  from  centre  to  centre  of  each  doorway  pilaster,  where  they 
are  to  be  connected  together  by  rivets  or  screwbolts.  The  soffit  of 
the  lintel  course  is  to  be  formed  with  a  rebate  for  receiving  the  heads 
of  the  doors  of  the  first  story. 

,  Upon  the  lintel  course  aforesaid  there  is  to  be  a  belt  course  formed 
in  accordance  with  the  plans  and  patterns  thereof,  and  finished  with 
a  wash  on  the  top  edge  of  the  same.  The  twelve  front  end  windows 
of  the  second  and  third  stories  of  the  building  are  each  to  be  fitted 
with  cast  iron  frames  and  outside  cast  iron  architraves  having  heads 
or  ''returns"  of  cast  iron,  rebated  as  the  frames  aforesaid.  The  archi- 
traves  are  to  be  moulded,  and  those  of  the  second  story  are  to  be 
crowned  with  moulded  caps  of  cast  iron,  the  whole  in  accordance  with 
the  *'full  size  "  plans  and  patterns  thereof.  Each  of  the  twelve  win- 
dows last  above  named  are  to  be  fitted  with  wrought  iron  shutters  ; 
they  are  to  be  of  plates  one- quarter  of  an  inch  thick,  having  stiles  and 
rails  of  2^  inches  by  three-eighths  of  an  inch,  the  whole  rivetted  to- 
gether strong  and  securq ;  the  shutters  are  to  be  hung  four-fold  to 
to  each  window  and  properly  rebated  ;  the  binges  and  fastenings  are 
to  be  in  accordance  with  patterns  and  plans.  All  the  edges  and  re- 
bates of  the  door  and  window  shutters  are  to  be  planed  true  and  smooth. 
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The  twelve  rear  windows  of  the  second  and  third  stories,  and  also  26 
windows  in  the  first,  second,  and  third  stories  of  the  side  of  the  bxiild- 
ing  are  to  have  shatters  with  frames,  the  shatters  like  those  before 
described.  The  frames  of  the  rear  windows  are  to  be  of  cast  iron, 
but  no  architraves  are  to  be  made  for  said  windows  ;  said  frames  are 
to  be  in  accordance  with  the  full  size  patterns  thereof.  The  windows 
in  the  side  of  the  building  are  to  have  architraves  and  caps,  (in  ad- 
dition to  the  frames  and  shatters)  in  every  way  equal  and  similar  to 
those  of  the  front  end  wiuddws  aforesaid,  and  hung  and  fastened  com- 
plete. The  two  rear  doorways  of  the  basement  story,  and  the  two  end 
or  side  entrance  doorways,  are  to  have  frames,  shutters,  and  thresholds 
like  those  before  described  for  the  front  basement  doorways  before 
described.  The  side  entrance  doorways  aforesaid  are  to  have  out8ide» 
pUasters  with  caps  and  bases,  threshold  and  lintel  in  every  way  like 
those  of  the  front  end  doorways  of  the  first  story  before  described* 
The  two  door  openings  of  the  first  story  in  the  rear  wall  are  to  be 
fitted  with  frames  and  shatters  with  pilasters  or  lintel  like  those  be- 
fore described  for  the  basement  doors. 

The  windows  of  the  second  and  third  stories,  and  also  those  of  the 
first  story,  are  to  have  plain  caps  and  sills  of  cast  iron,  made  iu  accord- 
ance with  patterns  at  full  size,  from  the  plans  of  the  architect. 

The  front  and  rear  of  the  building  are  to  be  fitted  with  area  gratings 
of  wrought  iron,  to  be  4  feet  in  width  each,  and  to  have  bars  1|  by 
three-eighths  of  an  inch,  to  be  placed  not  exceeding  1^  inch  apart ; 
said  bars  to  be  fitted  with  two  rows  of  thimbles,  and  encircled  with  a 
frame  of  bars  measuring  1|  inch  by  three-eighths  of  an  inch;  the  whole 
length  of  the  grating  is  to  be  put  together  in  sections  of  suitable 
length;  two  of  said  *' sections  '^  in  front,  and  two  in  rear,  are  to  be  hung 
to  the  frame  with  hinges  complete* 

The  main  cornice  of  the  front  end  and  one  side  of  the  building  is  to 
be  wholly  of  cast  iron,  as  also  the  brackets  beneath.  The  whole  to 
be  made  in  sections  of  proper  length,  properly  connected  together  by 
flanches  and  screwbolts,  with  rebated  joints.  The  whole  to  be  in 
accordance  with  full  size  drawings  and  patterns.  There  are  to  be  two 
hoisting  wheels  complete  in  every  particular  for  use,  as  hereinbefore 
stipulated. 

All  such  hinges,  locks,  and  other  incidental  matters  relating  to  cast 
and  wrought  iron  works  (not  hereinbefore  enumerated)  as  said  Adams 
and  Mudd  may  elect  to  purchase  of  said  Smith  &  Felton,  shall  be  made 
and  delivered  ready  for  shipment  at  fair  market  rates,  the  value  thereof 
to  be  determined  by  the  architect.  The  following  number  of  windows 
and  doors  are  hereby  agreed  upon,  to  be  made  and  completed  in  every 
particular  in  accordance  with  the  full  size  and  detailed  drawings, 
patterns  and  models  before  referred  to,  without  reference  to  the  num- 
ber of  said  windows  and  doors  that  are  shown  by  the  plans  of  the 
stories  and  outside  views  of  the  structure,  viz  : 

Front  end  of  basement  story,  four  windows  and  two  doors. 

Sear  end  of  basement  story,  four  windows  and  two  doors. 

Front  end  of  first  or  street  story,  six  doors. 

Bear  end  of  first  or  street  story,  four  windows  and  two  doors. 
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Front  end  of  second  story,  six  windows. 
Rear  end  of  second  story,  six  windows. 
Front  end  of  third  story,  six  windows. 
Rear  end  of  third  story,  six  windows. 
Side  of  the  building,  basement  story,  no  windows  or  doors. 
Side  of  the  building,  first  story,  two  doors  and  seven  windows. 
Side  of  the  building,  second  story,  nine  windows. 
Side  of  the  building,  third  story,  nine  windows. 
To  be  nine  columns  furnished  for  the  basement  story. 
The  foregoing  specifications  are  referred  to  in  an  agreement  entered 
into  this  fourth  day  of  March,  A.  D.  1853,  between  the  undersigned. 

THEODORE  ADAMS, 
♦  By  Ma  atiomey  in  fact,  J.  H,  Clay  Mudd. 

J.  H.  CLAY  MUDD. 

GEORGE  SMITH. 

HORACE  FELTON. 
In  presence  of — 

Geidlby  F.  Bryant. 


UNirED  STATES  GOUBT  OF  CLAIMa 
Theodore  Adams,  claimant. 

The  above-named  Theodore  Adams,  (leave  of  the  court  for  that 
purpose  being  first  had  and  obtained,)  by  way  of  amendment  to  the 
petition  heretofore  filed  by  him  in  this  cause,  says:  That  upon  the 
facts  set  forth  in  the  said  petition,  and  heretofore  established  by 
proofs  to  the  satisfaction  of  this  honorable  court,  as  appears  by  its 
opinion  pronounced  in  the  premises,  the  United  States  are  liable  to 
him,  the  said  Theodore  Adams,  for  the  rents  mentioned  in  the  said 
petition  and  the  contract  exhibited  therewith,  at  the  rate  of  two 
thousand  and  eighty-three  dollars  and  thirty -three  and  a  third  cents 
($2,083  33 J)  for  each  and  every  month  from  the  Ist  day  of  January, 
1854,  to  the  Ist  day  of  March,  1859,  amounting  to  the  sum  of  one 
hundred  and  twenty-seven  thousand  three  hundred  and  thirt3'-three 
dollars  and  thirty-three  and  a  third  cents,  ($127,333  33 J,)  subject  to 
such  credits,  deductions,  and  allowances  as  on  the  part  of  the  said 
United  States  may  be  alleged,  and  in  law  and  fact  established,  in  the 
premises. 

Wherefore  the  said  Theodore  Adams  prays  leave  to  take  and  file 
further  testimony  in  support  of  his  said  claim;  and  that  he  may 
have  the  judgment  of  this  court,  and  a  bill  reported,  &c. 

THEODORE  ADAMS. 

Badger  <t  Carlise  and  Blair,  for  Claimant. 

State  op  Pennsylvania,  Dauphin  County,  set : 

On  this  28th  day  of  March,  1859,  Theodore  Adams,  the  above- 
named  claimant,  subscribed  the  aforegoing  amended  petition,  and 
made  oath  before  me,  a  justice  of  the  peace  in  and  for  the  county 
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aforesaid,  that  the  facts  therein  stated  are  tme,  to  the  best  of  his 
knowledge  and  belief. 

THEODORE  ADAMS. 
Sworn  and  subscribed  before — 

0.  A.  SNYDER, 

Justice  of  the  Peace. 


IN  THE  COUBT  OF  CLAIMS. 

Theodobs  Adams  va*  The  United  States. 

Testimony  of  WUUam  8.  Burch  J  or  the  claimant^  taken  htfore  lidmund 
F.  Brown,  commissioner  for  the  District  of  Columlia,  at  the  office  qf 
Vie  Court  qf  Claims. 

District  op  Columbia,  County  of  Washington,  ss: 

On  the  28th  day  of  April,  A.  D.  1859,  personally  came  William  S* 
Borch,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness;  and  the 
ans'wers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

EDM.  P.  BROWN, 
Commissioner  qf  the  Court  cf  Claims. 

Commissioner's  fees:  Taking  testimony,  including  attendance  at 
tbe  office  of  the  solicitor  of  the  Court  of  Claims,  $2  50.  Paid  by 
claimant. 

The  deposition  of  William  S.  Burch,  taken  at  the  request  of  Mont- 
gomery Blair,  esq.,  counsel  for  the  claimant,  before  Edmund  F. 
Brown,  commissioner  for  the  District  of  Columbia,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in 
the  Court  of  Claims,  in  the  name  of  Theodore  Adams  vs.  The  United 
States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  William  8.  Burch;  my  occupation,  a  brick- 
layer and  builder;  my  age  is  forty  three  years;  my  residence  the 
past  year,  Ballejo,  California.     I  have  no  interest,  direct  or  indirect, 
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in  the  claim  which  is  the  snbject  of  inquiry;  and  am  in  no  degree 
related  to  the  claimant. 

First  interrogatory  by  the  counsel  for  the  claimant.  Are  you  in- 
formed as  to  the  cost  of  building  in  the  city  of  San  Francisco  in  the 
year  1853?  If  so,  state  your  means  of  information,  and  give  in  de- 
tail the  amount  it  would  have  required,  over  and  above  the  cost  of 
the  iron  materials,  to  have  erected  the  appraisers'  store  on  lot  326, 
near  the  corner  of  Broadway  and  Battery  streets,  according  to  the 
plans  and  speciGcations  on  file  in  court,  here  shown  you,  and  what 
length  of  time  it  would  have  required  to  erect  the  building  after  the 
arrival  of  the  iron  materials  in  San  Francisco. 

Answer.  I  am  informed  as  to  the  cost  of  building  in  San  Francisco 
in  1853,  as  I  had  much  experience  there  in  building  for  myself  and 
others  during  that  year.  The  amount  it  would  have  required,  over 
and  above  the  cost  of  the  iron  materials,  is  as  follows,  viz: 

Excavating  cellar,  1,875  yards,  at  $2  per  yard $3,750  00 

450  M  brick  in  walls  and  roof,  at  $40  per  M 18,000  00 

52,800  feet  joist,  at  $21  per  M 1,108  80 

6,000  feet  roof  boards,  at  $25  per  M 150  00 

25,800  feet  North  Carolina  flooring,  at  $60  per  M 1,548  00 

2  flights  steps— 120  steps,  at  $5  each 600  00 

53  inside  windows,  glazed,  at  $15  each 795  00 

10  sash  doors,  glazing  included,  at  $25  each 250  00 

500  feet  girder,  at  30  cents  per  foot  •  • 150  00 

Finishing  second  story  for  offices 1,000  00 

Carpenters'  work 2,000  00 

Painting 400  00 

Tin  roof,  54  squares,  at  $14  per  square 756  00 

1,080  yards  plastering,  at  87  J  cents  per  yard 945  00 

Hardware 500  00 

Hauling 300  00 

Contingencies 1,000  00 

Risk  of  fire  while  constructing 2,000  00 

35,252  80 
2  hoisting  machines,  at  $250  each 500  00 

Total 35,752  80 


I  have  made  the  foregoing  estimates  from  my  general  knowledge 
of  the  subject,  having  built  to  about  the  amount  of  two  millions  of 
dollars  in  San  Francisco;  and  I  have  with  me  here  my  account  book, 
and  have  referred  to  transactions  of  those  times  to  assist  me  in 
making  the  calculations. 

The  building  could  have  been  completed  in  three  months  after  the 
arrival  of  the  iron  materials  in  San  Francisco.  I  built  the  Merchants' 
Exchange  there — being  about  three  times  the  size  of  the  appraisers' 
store — in  four  months,  in  1854. 

2d  interrogatory.  For  what  amount  per  annum  would  such  a  store 
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on  said  lot  have  rented  for  each  year  since  the  let  day  of  January. 
1854  ?^  and  state  also  year  means  of  knowledge. 

Answer.  In  1854  I  think  that  store  would  have  rented  for  from  ten 
to  twelve  hundred  dollars  per  month  for  that  year;  for  1855,  about 
eight  hundred  dollars;  for  1856,  about  six  hundred  dollars;  for  1857, 
aboot  five  hundred  dollars  per  month;  and  since  that  time,  about  four 
hundred  or  four  hundred  and  fifty  dollars  per  month.  I  judge  from 
some  property  that  I  owned  in  that  neighborhood  from  1853  to  1856. 

3d  interrogatory.  Was  not  much  of  the  property  in  that  neighbor- 
hood, including  stores,  untenanted  from  that  time  up  to  the  present 
year? 

Answer.  Much  of  the  property  in  that  neighborhood,  including  my 
own  store,  which  was  one  of  the  best  in  the  city,  has  been  unoccupied 
most  of  the  time  from  that  time  to  the  present,  because  no  price  could 
be  obtained  for  it. 

Ist  cross-interrogatory  by  the  deputy  solicitor.  What  would  have 
been  a  fair  rent  for  a  building  such  as  the  appraisers'  store  was  in- 
tended to  be  in  1 853  ? 

Answer.  Prom  what  I  was  offered  for  my  own  store,  which  was 
scarcely  one  third  the  size,  and  for  what  some  others  rented,  I  should 
judge  that  at  that  time  it  would  have  brought  about  three  thousand 
dollars  per  month. 

2d  cross-interrogatory.  Supposing  such  piece  of  property,  includ- 
ing the  building  and  lot,  to  cost  one  hundred  thousand  dollars,  what 
would  be  the  lowest  rent  which,  after  paying  taxes,  insurance,  and 
repairs,  would  afford  a  fair  return  to  the  owner  ? 

Answer.  I  should  think  between  four  and  five  thousand  dollars  per 
month. 

3d  cross-interrogatory.  In  making  that  estimate,  what  interest  do 
YOU  estimate  upon  money  ? 

Answer.  Between  four  and  five  per  cent,  per  month  for  building 
purposes,  and  that  was  the  least  rate  at  which  any  persons  would 
then  invest  money  in  buildings. 

4th  cross-interrogatory.  What  was  the  value,  in  1853,  of  the  lot 
on  which  the  appraisers'  store  was  to  be  erected  ? 

Answer.  From  eighteen  to  twenty  thousand  dollars. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question  ?  if  you  do,  state  it. 

Answer.  Nothing  relative  to  this  particular  claim. 

WM.  S.  BUBOH. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  April,  1859. 
[SEAL.]  EDM.  F.  BBOWN, 

Cofnmi89ioner  </  the  Court  of  Cla%m%. 
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in  the  court  of  ciaims. 

Theodore  Adams  vs.  The  United  States. 

Testimony  of  Eugene  L.  SvUivan,  for  the  claimant,  taken  hrfore  Edmund 
F.  Brovm, commissuyner for  the  District  of  C6lumiia,ai  the  office  cf  the 
Court  of  Claims. 

District  op  Columbia,  County  of  Washington,  ss: 

On  the  28th  day  of  April,  A.  D.  1859,  personally  came  Eugene  L. 
Sullivan,  esq.,  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

EDM.  F.  BROWN, 
Commissioner  of  the  Court  cf  Claims. 

Commissioner's  fees:  Taking  testimony,  including  attendance  at 
the  office  of  the  solicitor  of  the  Court  of  Claims.  $2  60.  Paid  by 
claimant. 

The  deposition  of  Eugene  L.  Sullivan,  taken  at  the  request  of 
Montgomery  Blair,  esq.,  counsel  for  the  claimant,  before  Edmund  P. 
Brown,  commissioner  for  the  District  of  Columbia,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in 
the  Court  of  Claims,  in  the  name  of  Theodore  Adams  vs.  The  United 
States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state  your 
name,  your  occupation,  your  age,  your  place  of  residence  the  past  year; 
whether  you  have  any  interest,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry;  and  whether,  and  in  what  degree,  you  are 
related  to  the  claimant. 

Answer.  My  name  is  Eugene  L.  Sullivan;  my  occupation,  a  lawyer 
and  farmer;  my  age  is  thirty-eight  years;  my  residence  the  past  year, 
San  Francisco,  California;  I  have  no  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  am  in  no  degree  related  to 
the  claimant. 

First  interrogatory  by  the  counsel  for  the  claimant.  Have  you 
examined  the  plans  of  the  building  contracted  for  by  the  claimant  for 
an  appraisers'  store  at  San  Francisco,  which  plans  are  now  on  file  in 
the  Court  of  Claims  ?  If  so,  state  what  such  a  building  erected  on 
lot  326,  near  the  corner  of  Broadway  and  Battery  streets,  in  San 
Francisco,  would  have  rented  for  each  year  since  the  first  day  of 
January,  1854;  and  state  your  means  of  knowledge. 

Answer.  I  have  examined  the  plans  of  the  building  referred  to.    I 
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have  heard  the  testimony  of  William  S.  Burch,  jast  taken,  and  my 
testimony  in  regard  to  rent  will  be  different  from  his.  The  owner  of 
a  building  of  that  kind,  in  order  to  insure  the  letting  of  it,  would  have 
had  to  rent  it  for  not  over  three  hundred  dollars  per  month  for  the 
year  1854,  about  two  hundred  and  fifty  dollars  per  month  for  the  year 
1855,  and  since  that  time  at  from  two  hundred  to  two  hundred  and 
fifty  dollars  per  month.  I  have  been  a  resident  and  property -owner 
from  the  year  1849  to  the  present  time  in  San  Francisco;  and  early 
in  the  year  1853  I  built  three  stores  on  Clay  street,  between  Sansom 
and  Battery  streets — a  better  location  for  renting  than  the  lot  before 
referred  to.  The  buildings  were  each  about  forty  feet  front  and  sixty- 
five  feet  deep;  two  stories  and  basement;  of  brick.  In  May,  1853,  I 
agreed  to  rent  them  for  one  year  at  fifteen  hundred  dollars  each  per 
moDth.  The  lessee  paid  the  rents  for  nine  months,  and  then  failed. 
Then,  in  order  to  rent  them,  I  had  to  take  three  hundred  dollars  each 
per  month  for  the  year  1854.  In  1855  I  rented  them  at  two  hundred 
and  fifty  dollars  each  per  month.  I  am  very  well  posted  on  rents  in 
San  Francisco,  having  a  good  deal  of  leased  property,  and  having 
devoted  myself  exclusively  to  the  business,  with  the  exception  of 
some  occasional  attention  to  a  farm  carried  on  by  another  person  on 
shares. 

Second  interrogatory.  What  would  have  been  the  assessments  for 
taxes  on  the  appraisers'  store  and  lot  for  each  year  since  January,  1854? 
Answer.  For  the  purposes  of  assessment,  judging  from  the  rates  at 
vrhich  my  own  property  has  been  assessed,  that  bouse  and  lot  would 
have  been  appraised  at  fifty  thousand  dollars  in  the  year  1854;  and 
the  rate  of  taxation  for  that  year  was  about  four  per  cent.  The  next 
year  it  w^ould  have  been  appraised  at  about  forty  thousand  dollars, 
and  the  rate  of  taxation  continued  the  same.  For  the  year  1856  I 
think  the  valuation  would  have  been  about  thirty  thousand  dollars, 
and  the  rate  of  taxation  about  the  same  as  before  stated.  For  the 
years  1857  and  1858  I  think  the  valuation  would  have  been  about  the 
same,  and  the  rate  of  taxation  during  those  years  about  two  per  cent. 
The  deputy  solicitor  has  no  questions  to  ask. 

Second  general  interrogatory  by  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question?     If  you  do,  state  it. 
Answer.  I  do  not. 

B.  L.  SULLIVAN. 


Sworn  to  and  subscribed  before  me  this  28th  day  of  April  1859. 

EDM.  F.  BROWN, 
Commissioner  Court  of  Claims. 


[L.  s.] 


EVIDENCE  FOR  THE  UNITED  STATES. 

THEonoBB  AnAMs  vs.  The  UNixEn  States. 
The  United  States  offer  in  evidence  the  deposition  of  J.  C.  Hark- 


46  THEODORE  JLDAMS. 

ness,  and  a  copy  of  a  deposition  of  N.  Page,  taken  in  another  cause 
and  used  here  by  court. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 
IN  THE  COURT  OF  CLAIMS. 

Theodore  Adahs  vs.  The  UNrrED  States. 

Testimony  of  John  C.  Uarhneas  for  the  United  States,   taken  before 
Edmund  F.  Broivn,  commissioner  for  the  District  of  Columbia, 

District  op  Columbia,  County  of  Washington,  ss : 

On  the  eighteenth  and  nineteenth  days  of  August,  A.  D.  eighteen 
hundred  and  fifty-nine,  personally  came  John  C.  Harkness,  esq.,  the 
witness  within  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions  con- 
tained in  the  within  deposition  were  written  down  by  the  commis- 
sioner, and  then  proposed  by  him  to  the  witness  ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of 
the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner. 

The  adverse  party  was  notified,  did  not  attend,  but  declir  ed  asking 
any  questions;  per  his  consent  hereto  attached. 

[L.  8.]  EDM.  P.  BROWN, 

Commissioner  of  the  Court  of  Claims. 

Fees  of  witness,  as  a  measurer  and  expert,  to  be  allowed  by  the 
solicitor;  attendance  two  days,  at  $1  50  per  day. 
Commissioner's  fees  : 

Taking  testimony,  3  J  pages,  800  words,  at  20  cents $1  60 

Serving  subpoena,  50  cents;  oath,  10  cents 60 

2  20 


The  deposition  of  John  C.  Harkness,  esq.,  taken  at  the  request  of 
John  D.  McPherson,  esq.,  deputy  solicitor,  before  Edmund  F.  Brown, 
commissioner  for  the  District  of  Columbia,  to  bo  used  in  the  investi- 
gation of  a  claim  against  the  United  States,  now  pending  in  the  Court 
of  Claims,  in  the  name  of  Theodore  Adams  vs.  The  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  and  whether,  and  in  what 
degree,  you  are  related  to  the  claimant? 

Answer.  My  name  is  John  C.  Harkness;  my  occupation,  architect 
and  measurer;  my  age  is  fifty- four  years;  my  residence  the  past  year, 
Washington  city;  I  have  no  interest,  direct  or  indirect,  in  the  claim 
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which  is  the  subject  of  inquiry;  and  am  in  no  degree  related  to  the 
claimant. 

First  interrogatory  by  the  deputy  solicitor.  Have  you  examined 
the  plans  and  specifications  for  a  building  at  San  Francisco,  attached 
to  the  petition  of  Theodore  Adams  in  the  clerk's  office  of  the  Court 
of  Claims,  and  have  you  computed  the  quantity  of  work  on  said 
building  ?  If  yea,  please  state  the  items  going  to  make  up  the  cost  of 
said  building,  and  the  quantity  of  work  in  each,  so  far  as  it  can  be 
stated,  and  assess  the  money  value  of  each  item,  assuming  for  prices 
those  given  by  William  S.  Burch,  in  his  deposition  filed  in  said  cause; 
and  state  the  cost  so  obtained  of  the  whole  building.  Please  state 
also  the  cost  of  said  building,  assuming  for  prices  of  lumber  those 
stated  by  Page  in  the  deposition  filed  in  said  cause. 

Answer.  I  have  examined  the  plans  and  specifications  referred  to, 
and  have  also  computed  the  quantity  of  work  and  materials  required 
by  said  plans  and  specification,  omitting  the  iron- work,  of  which  I 
have  made  no  estimate.  The  following  is  the  result  of  my  computa* 
tioD,  assuming  for  prices  those  stated  in  the  deposition  of  William  S. 
Burch  in  this  cause  and  filed  in  the  Court  of  Claims  office.  I  place 
also  in  parallel  columns  the  value  of  said  work  and  material  estimated 
at  prices  for  the  lumber,  taken  from  the  deposition  of  Nathaniel  Page, 
jr.,  in  the  cause  of  Charles  Horner  vs.  The  United  States,  dated  17th 
January,  1856,  and  filed  in  the  Court  of  Claims  office. 


Qoantities. 


1.800  cubic  yards  ezcaration  of  cellar,  at. 

460^%  brick  fumiBbed  aud  laid,  at. .. 

55^^  feet  joisting  for  floors  and  roof,  at 

6Jg^  feet  cttll  boards  for  roof,  at 

t&^Ws  '«^^  H  N-  <^*  °>i>l  dressed  floor- 
ini^.at 

41  ricerv  of  stairway,  6^  feet  long 
ettcb,  at 

53  window  sashes,  with  glass  and  glaz- 
ing, at 

10  sash  doors,  at 

576  feet  lineal  12  by  18  girders,  at  .... 

Finishing  second  story  for  offices 

Estiiiiatcd  value  of  carpenters'  worlL... 

Estlnated  value  of  painting 

MJifif  squares  tin  roofing  and  conduct- 
ors, St 

1,186  yards  of  plastering,  at 

Estimated  value  of  hardware 

Estimated  value  of  hauling 

FstSmated  value  of  contingencies 

Estimated  valuo  of  risk  of  fire 


Total. 


Burch's 
prices. 


$2  00 
40  00 
21  00 
25  00 

60  00 

5  00 

15  00 

25  00 

80 


14  00 
871 


Page's 
prices. 


$75  00 
75  00 

100  00 


1  35 


Value  by 
Burch's  prices. 


$3,600  00 

18,418  00 

1, 159  30 

166  62 

1,647  16 

205  00 

795  00 
250  00 
172  80 
1,000  00 
2,000  00 
400  00 

738  60 

1,037  75 

600  00 

300  00 

1,000  00 

2,000  00 


35,280  13 


Value  by 
Ptkge's  prices. 


$3, 600  00 

18,418  00 

4, 140  37 

469  87 

2,678  60 

205  00 

795  00 
250  00 
777  60 
1,000  00 
2,000  00 
400  00 

738  50 

1,037  75 

500  00 

300  00 

1,000  00 

2,000  00 


40,210  69 


The  counsel  for  the  claimant  has  no  questions  to  ask  the  witness. 
Second  general  interrogatory  by  the  commissioner.     Do  you  know 
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of  any  other  matter  relative  to  the  claim  in  question?    If  you  do, 
state  it. 

Answer.  I  do  not. 

JOHN  C.  HARKNESS. 

Sworn  and  subscribed  before  me  this  19th  day  of  August,  1859. 

.  EDM.  F.  BROWN, 

L  •    'J  Commissioner  of  the  Court  of  Claims. 


Deposition  of  Nathaniel  Page,  jr.,  a  witness  for  the  claimant  in  a 
cause  in  the  Court  of  Claims  in  the  name  of  Charles  Homer  vs.  The 
United  States,  taken  on  the  19th  of  January,  1856: 

Question.  State  your  name,  age,  occupation  and  place  of  residence 
for  the  last  year. 

Answer.  Nathaniel  Page,  jr. ;  forty-five  years  of  age;  lumber  dealer; 
San  Francisco,  State  of  California. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  of 
Charles  Horner  against  the  United  States  for  damages  for  the  non- 
performance by  the  United  States  of  the  terms  of  the  contract  under 
which  said  Horner  constructed  the  United  States  marine  hospitsd  in 
San  Francisco? 

Answer.  Not  any. 

Question.  State  if  you  are  in  any  degree  related  to  said  claimant. 

Answer.  I  am  not. 

Question.  State  whether  in  the  year  1853  you  sold  lumber  to  Charles 
Horner;  and  if  so,  of  what  character,  and  the  price  at  which  you 
sold  it. 

Answer.  We  (that  is,  the  firm  of  Soule  &  Page)  sold  him  lumber 
in  that  year  :  Oregon  lumber  for  joists,  boards,  and  scantling,  hard 
pine  flooring,  and  some  eastern  white  pine;  the  Oregon  lumber  was  sold 
at  an  average  price  of  $75  per  thousand ;  the  hard  pine  flooring  from 
$100  to  $125.  per  thousand,  and  the  white  pine  from  $125  to  $150 
per  thousand. 

Question.  State  during  what  months  of  1853  you  sold  the  above 
lumber  to  Mr.  Horner,  and  where  it  was  used,  if  you  know. 

Answer.  We  sold  lumber  to  him  pretty  much  all  the  year  ;  but 
the  majority  from  May  to  July,  and  it  was  used  in  the  construction  of 
the  United  States  hospital,  Rincon  Point,  in  the  city  of  San  Francisco. 

Question.  State  whether  the  prices  paid  by  Mr.  Horner  were  the 
usual  market  prices  at  the  time  the  purchases  were  made. 

Answer.  Mr.  Homer  had  a  large  quantity,  and  we  therefore  sold  it 
to  him  at  a  little  less  than  the  usual  prices  to  those  who  took  smaller 
quantities  at  that  time. 

•  ^  Question.  State  the  total  amount  paid  by  Mr.  Horner  to  you,  or  the 
firm  of  which  you  were  a  member,  for  lumber  bought  by  him  for  the 
use  of  the  United  States  marine  hospital  in  1853. 

Answer.  About  ten  thousand  dollars'  worth. 

Question.  State  if,  from  your  acquaintance  with  the  lumber  business, 
you  can  give  the  market  price  of  lumber  in  San  Francisco  in  the 
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winter  of  1851  and  the  spring  and  rammer  of  1852  ;  if  so,  state  what 
those  market  prices  were. 

Answer.  I  can.  I  have  been  in  the  lumber  business  since  1850. 
Oregon  lumber  was  worth  at  that  timefrom  $30  to  $40  ;  hard  pine  not 
oyer  $50  per  thousand,  and  white  pine  from  $60  to  $65  per  thousand. 
All  descriptions  of  lumber  were  very  low  in  price  during  the  period 
mentioned  in  the  question. 

Question.  State  if  you  know  of  any  other  matter  or  thing  relative 
to  the  claim  in  question.     If  yea,  state  what  you  know. 

Answer.  I  don't  know  anything  more  than  is  contained  in  the  fore- 
going answers. 

NATHANIEL  PAGE,  Je. 


IN  THE  COURT  OP  CLAIMS. 
Theodore  Adams,  daimarU. 

For  the  petitioner  the  following  points  will  be  made  : 

L  That  the  contract  mentioned  in  the  petition  was  duly  made  by 
lawful  authority  vested  in  the  Secretary  of  the  Treasury  to  bind  the 
United  States. 

IL  That  the  subsequent  repudiation  and  recision  thereof  by  the 
government  was  a  wrongful  act ;  and  therefore — 

III.  That  the  petitioner  is  entitled  to  damages  against  the  United 
States ;  and 

Lastly.  That  the  measure  of  these  damages  is  the  gain  or  profits 
which  the  petitioner  would  have  made  by  the  execution  of  the  con- 
tract according  to  its  terms — ^for  which  will  be  cited  13  How.,  307, 
Howard  vs.  FhOa.,  WOm,  and  Bolt.  R.  B.  Co. 

BADGER  &  CARLISLE,  for  peUtioner. 


Ilf  THE  COURT  OP  CLAIMS. 

THEonoBB  AoAHs  VS.  The  United  States. 

Brief  of  counsel  for  petitioner. 

This  is  a  claim  for  the  breach  of  a  contract  made  by  Mr.  Gorwin, 
the  Secretary  of  the  Treasury,  with  the  claimant,  dated  .February 
24,  18S3,  by  which  the  government  became  bound  to  pay  the  claimant 
at  the  rate  of  $25,000  per  annum  for  the  rent  of  an  appraiser's  store 
which  he  undertook  to  erect  on  lot  No.  32G,  in  the  city  of  San  Fran- 
cisco, and  have  ready  for  occupation  by  the  1st  day  of  January,  1854. 
The  claimant  had  expended  about  $20,000  in  the  purchase  of  the  iron 
castings  required  for  the  building,  and  the  castings  had  been  ship- 
ped and  the  greater  part  had  arrived  at  San  Francisco,  when  the  col- 
lector, on  the  6th  July,  1854,  by  the  direction  of  Mr.  Guthrie,  then 
Secretary  of  the  Treasury,  notified  the  claimant  that  the  contract  was 
deemed  void,  and  the  building  would  not  be  accepted  or  used  by  the 
government  when  completed.  The  claimant  did  not  complete  the 
bailding;  the  same  not  being  well  adapted  to  any  other  uses  save 

Rep.  C.  C.  256 4 
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that  for  which  it  was  designed,  and  the  castings  became  almost  worth- 
less, and  sold  for  about  $900,  not  being  worth  the  price  of  ordinary 
old  iron,  because  requiring  to  be  broken  up.  The  evidence  relied  on 
to  show  the  amount  of  damages  sustained  by  the  petitioner  consisted 
of  depositions  proving  that,  in  the  opinions  of  the  witnesses,  the 
contract  might  have  been  sold  for  from  $100,000  to  $200,000. 

The  court  refused  to  render  judgment  in  the  case  thus  presented, 
saying  that  the  evidence  relied  on  afforded  no  proper  basis  for  esti- 
mating the  damages  sustained  by  the  petitioner,  and  that,  as  he  *'did 
not,  in  fact,  have  the  house  described  in  the  contract  to  be  leased, 
nor  was  his  lot  uded  even  for  a  day  for  the  building,"  he  was  not 
** justly  entitled  to  the  same  damages  as  if  he  had  the  house  and  di- 
vested himself  of  the  use  of  his  lot,"  and  referred  to  a  number  of 
cases  to  sustain  this  position.  Endeavoring  to  conform  to  the  views 
of  the  court  as  gathered  from  its  own  expression  and  from  the  cases 
referred  to  in  tbe  opinion,  the  parties  have  sinpe  proceeded  to  take 
further  testimony  respecting  the  various  items  of  necessary  expense 
which  the  claimant  must  have  incurred  to  carry  out  the  contract  on 
his  part,  in  addition  to  the  amount  he  had  expended  when  he  w^s 
arrested  in  its  actual  performance  by  the  notice  of  the  collector,  in 
order  that  the  amount  of  the  items  which  was  saved  by  tbe  claimaut 
in  consequence  of  this  procedure  may  be  credited  to  the  government 
on  tbe  principle  establisbed  by  the  cases  referred  to.  The  principle 
requires  that  the  contract  between  the  parties  should  be  tbe  scales  to 
measure  the  amount  of  the  damages;  and  that  when,  as  in  the  present 
case,  the  injured  party  was  prevented  from  doing  all  that  he  bad  un- 
dertaken to  do,  by  the  act  of  the  other  party,  the  amount  due  him 
was  to  be  ascertained  by  deducting  from  the  amounts  contracted  to 
be  paid  him  the  additional  amounts  which  he  would  have  been  required 
to  use  to  have  executed  his  part  of  the  contract. 

In  the  common  case  of  a  refusal  to  accept  an  article  contracted  for, 
which,  for  that  reason,  was  not  purchased  by  the  vendor,  the  rule  is 
to  allow  as  damages  tbe  difference  between  tbe  contract  price  and  the 
market  price  of  tbe  article;  the  saving  of  tbe  injured  party  in  that 
case  being  the  maket  price  of  the  article  in  question.  In  tbis  case 
the  contract  was  for  the  use  of  certain  property,  and  the  rule  requires 
that  the  government  should  be  credited  with  the  items  saved  to  the 
claimant  by  his  being  relieved  from  the  necessity  of  putting  it  in  the 
condition  required  by  the  contract  and  keeping  it  so  during  the  term. 

Tbe  testimony  for  the  petitioner  shows  that,  in  addition  to  the 
sums  expended  by  tbe  petitioner,  it  would  have  required  the  sum  of 
$35,000  to  put  his  property  in  the  condition  required  by  the  contract 
for  the  use  of  the  government.  Tbe  first  item  saved,  then,  is  tbe  use 
of  tbis  sum,  which  entitles  tbe  government  to  interest  on  it  in  tbe 
account.  The  other  items  are  the  annual  assessments  on  the  build- 
ing. No  use  was  shown,  and  none  in  fact  was  made  of  the  lot,  and 
therefore  no  credit  is  to  be  given  on  that  account.  The  testimony 
taken  by  the  United  States  agrees  in  the  main  respecting  tlie  first 
item,  and  differs  only  as  to  the  price  of  the  lumber,  which  formed 
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part  of  the  first  item,  making  a  difference  of  $5,000  in  the  amount  of 
that  item. 

The  witness  for  the  claimant  testified  from  a  fnll  knowledge  of  the 
snbject  and  with  his  memorandum  book  before  him,  in  which  he  had 
entered  large  transactions  in  lumber  during  the  year  1863,  when  the 
lumber  in  question  was  required.  He  could  not  have  been  mistaken ; 
and  he  was  carefully  cross-examined  by  the  deputy  solicitor,  who 
most  have  been  satisfied  of  the  entire  fairness  of  the  witness. 

The  petitioner  is  therefore  entitled  to  $2,083  33  for  each  month 
since  1st  January,  1854,  with  interest  calculated  from  the  end  of  each 
month  till  paid,  deducting  the  interest  on  $35, 000  and  the  assessments 
at  four  per  cent,  on  $50,000  for  the  year  1854,  and  at  two  per  cent, 
on  $40,000  for  each  year  subsequently. 

BADGER,  CARLISLE,  &  BLAIR, 

For  petitioner. 


Theodore  Adams  vs.  The  United  States. 
StipptemeTiial  argument  for  petitioner. 

It  is  denied  that  the  contract  was  valid,  on  the  ground  that  the 
Secretary  was  not  authorized  to  lease  an  appraiser's  store  under  the 
resolution  of  1850,  which  authorized  the  Secretary  to  *  Mease  such 
other  houses,  (other  than  bonded  warehouses,)  at  his  discretion,  as 
may  be  necessary  for  the  storage  of  unclaimed  goods,  or  goods  which 
for  any  other  reasons  are  required  by  law  to  be  stored  by  the  govern- 
ment." 

This  leaves  it  to  the  Secretary  to  lease  such  houses  as  may  be 
necessary,  in  his  judgment,*  to  store  unclaimed  goods,  or  goods  which 
for  any  other  reasons  are  required  by  law  to  be  stored  by  the  govern- 
ment. 

The  solicitor  contends  that  this  resolution  designates  the  purposes 
for  which  the  Secretary  shall  lease  buildings,  to  wit,  to  store  goods 
which  are  required  by  law  to  be  stored  by  the  government;  insists 
that  the  purpose  was  only  to  supply  storage  for  goods  which  the 
9taiute  law  required  the  United  States  to  store,  and  that  the  petitioner 
had  not  shown  and  could  not  show  any  statute  law  requiring  the 
United  States  to  store  goods  in  an  appraiser's  store,  and  hence  the 
lease  of  an  appraiser's  store  was  not  within  the  purpose  of  the  reso- 
lution, and  therefore  infers  that  the  contract  with  the  claimant  was 
void. 

The  first  answer  to  this  reasoning  is,  that  if  it  be  conceded  that  an 
appraiser's  tftore  was  not  within  the  purpose  for  which  the  power  was 
given  by  the  resolution  to  the  Secretary  to  hire  buildings,  that,  never- 
theless, the  contract  with  the  claimant  for  the  hiring  of  a  building  for 
that  purpose  was  not  void: 

JFirat.  Because  the  only  effect  which  can  properly  be  given  to  so 
much  of  the  law  as  defines  this  purpose  is  to  hold  it  to  be  directory 
of  the  officer  in  the  discharge  of  his  duties.  It  would  be  unreasonable 
to  make  a  lessor  responsible  for  the  misapprehension  or  disregard  of 
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the  law  by  a  pnblio  officer  in  regard  to  the  particular  public  purposes 
within  the  sphere  of  his  duties  to  which  he  applied  a  building,  when 
his  power  to  hire  it  on  account  of  the  government  for  some  purposes 
under  his  official  charge  wns  conceded* 

Second.  Because  the  resolution  in  terras  authorizes  the  Secretary  to 
.  lease  such  buildings  as  he  deems  necessary  to  store  the  goods  required 
^by  law  to  be  stored  by  the  government;  and  he  has  decided  that  an 
appraiser's  store  was  necessary  to  store  such  goods,  and,  so  far  as  the 
lessor  is  concerned,  it  is  immaterial  whether  the  Secretary  decided 
correctly  or  not.  The  grounds  upon  which  the  Secretary  deemed  an 
appraiser's  store  necessary  to  execute  the  duty  imposed  on  him  by 
that  resolution  are  not  subject  to  revision  in  this  case.  The  lavr 
having  committed  it  to  him  in  the  broadest  terms  to  say  what  build- 
ings were  necessary,  it  would  be  a  most  extraordinary  proceeding 
for  this  court  to  undertake  to  say  that  a  building  which  he  had  hired 
as  necessary  to  the  proper  storage  of  goods  required  by  law  to  be 
stored  was  unnecessary  for  that  purpose,  and  therefore  improperly 
and  illegally  hired  by  him. 

If  it  is  conceded,  however,  that  the  lessor  must  see  that  the  Secretary 
applies  the  building  to  the  purposes  for  which  he  was  authorized  to 
hire  it,  and  that  the  Secretary's  judgment  as  to  what  buildings  are 
necessary  to  enable  him  to  discharge  his  duties  goes  for  nothing,  and 
that  he  must  show  the  court  that  goods  were  required  by  law  to 
be  stored  in  an  appraiser's  store,  that  can  be  done.  But  for  this 
purpose  it  will  not  be  necessary  to  show,  as  the  solicitor  supposes, 
any  express  w^ords  in  a  law  requiring  goods  to  be  stored  in  an 
appraiser's  store. 

Goods  are  required  by  law  to  be  stored  by  the  government  when 
they  are  held  by  its  officers.  This  is  shown  by  the  context,  for  the 
*' unclaimed  goods"  which  the  resolution  speaks  of  as  ** required  by 
law  to  be  stored  by  the  government"  are  not  so  required  otherwise 
than  that  they  are  to  be  in  the  possession  of  the  public  officers. 

In  this  manner  the  law  requires  unclaimed  goods  in  the  hands  of 
inspectors  to  be  stored,  and  it  is  in  the  same  manner  that  storage  is 
required  for  goods  which  it  recognizes  to  be  in  the  hands  of  appraisers 
undergoing  appraisement. 


IN  THE  COURT  OP  CLAIMS. 

Theodore  Adams  vs.  The  United  States. 

Brief  (^  petitioner^  a  counsel  in  reply  to  solicitor^  8  Irirf  of  November ^ 

1869. 

1.  The  solicitor  contends,  as  in  bis  former  brief,  that  the  Secretary 
of  the  Treasury  had  no  power  to  make  the  contract  in  evidence. 

In  support  of  this  position,  he  relied  on  three  propositions  in  his 
former  brief,  which  comprised  the  four  last  of  those  contained  in  the 
present  argument. 


The  first  proposition  of  the  new  brief  ie,  that  '*  the  Secretary  of  the  . 
Treasary  was  not  authorized  'by  law  to  enter  into  a  contract  to  cause ■.> 
a  building  to  be  erected,  and  that  the  goyernment  might  hire  it  for  ' 
an  appraiser's  store,  or  any  other  parpoee." 

It  appears,  by  what  is  said  in  support  of  this  proposition,  that,  by 
the  language,  'Hhe  Secretary  was  not  authorized  to  enter  into  a  con- 
tract to  cause  a  btrilding  to  be  erected,"  the  solicitot  means  that  the 
Secretary  was  not  authorized  to  make  a  building  contract.  What  is 
meant  by  the  remainder  of  the  sentence,  ^^and  thai  the  government 
might  hire  U  for  an  appraUer^s  etore^  or  any  other  purpose,'^  is  not 
explained.  The  whole  sentence  would  seem  to  express  the  proposi- 
tion that  the  Secretary  could  not  make  the  government  build  a, 
house  and  afterwards  pay  rent  for  it;  and  if  the  solicitor  meant  this, 
there  would  be  reason  in  it;  for  if  the  government  built  the  house, 
and  paid  the  contractor  for  it,  he  ought  not  afterwards  to  have  it, 
and  get  rent  for  it  from  the  government.  But  such  is  not  the  solicitor' s 
meaning,  as  appears  by  the  argument  which  follows  the  proposition. 
His  only  effort  is  to  show  that  the  contract  was  a  building  contract, 
which  the  Secretary  had  no  power  to  make.  He  does  not  refer  to 
the  contract  itself  to  prove  this,  but  rests  the  argument  upon  such 
statements  as  that  *Hhe  plaintiff  claims  damages,  which  he  insists 
resulted  from  the  contract  to  build  an  appraiser's  store."  '*  He  does 
not  go  for  rents."  **  In  the  present  case,  the  Secretary  entered  into 
a  contract  for  the  erection  of  a  building,  and  the  damages  claimed  grew 
out  of  his  refusal  to  go  on  with  the  contract,  so  far  as  the  erection  is. 
concerned."  '^ The  case  he  makes  (the  petitioner)  and  attempts  to. 
prove  is  under  the  refusal  to  go  on  with  the  contract  to  build."  The 
petition,  p.  75,  and  the  brief  of  petitioner's  counsel,  claiming  nothing 
but  the  rents,  show  that  the  very  reverse  of  these  statements  is  true, 
and  there  is,  indeed,  nothing  in  the  case  to  countenance  them. 

The  contract  also  speaks  for  itself,  and  shows  that  it  was  no  build- 
ing contract.    For  although  it  contemplated  the  construction  of  a 
building  by  the  petitioner  of  certain  dimensions  and  arrangements, 
deemed  suitable  by  the  Secretary  for  the  uses  of  the  government, 
there  is  no  stipulation  for  paying  the  petitioner  for  erecting  such  a. 
building;  and  the  essential  nature  of  the  contract  is  not  more  affected 
by  the  stipulation  for  the  construction  of  a  suitable  building  to  bf)) 
leased  for  a  term  of  years,  than  if  the  stipulation  were  the  moi:es 
common  provision  for  the  repair  or  aUeration  of  an  existing  building  • 
to  adapt  it  to  public  uses. 

A  contract  for  tjie  purchase  of  merchandise  which  contemplated 
the  importation  of  the  articles  would,  on  the  same  reasoning,  be 
termed  a  shipping  or  carrier's  contract,  and  a  contract  for  a  crop  to 
be  grown  would  be  a  ploughing  contract.  The  claimant's  petition 
presents  his  view  of  its  nature,  and  Mr.  Quthrie,  whose  breach  of  it 
is  complained  of,  had  precisely  the  same  idea  of  its  character,  as 
appears  by  his  notice  '*that  possession  will  not  be  taken  of  the. 
premises,  if  built,  and  no  rent  will  ever  be  paid  for  the  same." 

2  and  3.  The  solicitor  has  doubts  whether  the  contract  is  a  lea^e,^ 
or  an  agreement  for  a  lease.      If  a  lease,  the  claimant  has  no  claim  to,. 
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damages,  because  he  leased  what  did  not  exist.  If  not  a  lease,  but 
an  agreement  for  a  lease,  the  Secretary  had  no  authority  to  make  it. 
This  court  has  said  that  the  power  to  lease  implied  the  power  to  make 
an  agreement  to  lease.  The  solicitor  persists,  however,  in  the  con- 
trary opinion.  But  how  entirely  verbal  the  argument  is  will  appear 
by  the  language  with  which  he  closes  it,  on  page  47,  showing  how 
he  would  have  managed  it  if  he  had  been  Secretary  of  the  Treasury. 
The  solicitor  says:  ^'If  he  had  power  to  take  a  lease  at  all,  he  would 
have  entered  into  a  lease,  the  premises  to  be  ready  for  occupancy, 
fitted  up  as  required  by  a  specified  future  day,  and  for  which  he 
would  pay  a  specific  rent.  If  it  wab  for  that  class  of  buildings 
which  he  could  hire,  then  both  parties  would  be  bound  by  the  con- 
tract. The  lessor  could  be  sued  for  a  breach  of  the  contract  if  he 
failed;  but  if  he  performed,  the  government  would  be  bound  to  pay 
the  rent."  This  is  exactly  what  was  done.  It  was  agreed  that  by 
the  1st  of  January,  1854,  a  building  should  be  fitted  up,  for  which  a 
specific  rent  was  to  be  paid.  The  solicitor  thinks,  no  doubt,  that 
the  case  he  states  would  not  include  the  present,  because  he  would 
stipulate  for  '* fitting  up  the  premises"  for  occupancy  by  the  time 
named,  with  a  house  of  the  kind  required  for  the  purpose  of  tho 
government,  and  not  for  '*  building"  such  a  house.  But  it  seems  to 
us  that  it  would  be  difficult  to.suppose  cases  more  alike  so  far  as  any 

grinciple  is  concerned.  But  if  any  doubt  existed,  it  would  be  removed 
y  the  proviso  to  the  7tli  section  of  act  of  1854,  10  Stat.,  p.  270,  for- 
bidding contracts  to  be  made  for  the  use  of  buildings  to  be  erected, 
leases  for  more  than  three  years,  Ac,  which  recognizes  the  legality 
of  such  contracts  previously  made. 

The  solicitor  next  denies  that  under  the  resolution  of  1860  the 
Secretary  had  power  to  lease  appraiser's  stores.  The  court  in  it» 
opinion  (page  3)  notices  the  oversight  by  Mr.  Guthrie,  of  the  resolu- 
tions under  which  this  contract  was  entered  into,  and  it  is  manifest 
that  if  his  attention  had  been  called  to  the  resolutions  he  would  not 
have  questioned  the  power  of  his  predecessor  to  make  the  contract. 
The  reasons  assigned  for  his  action  have  a  bearing  on  this  point; 
for  as  the  only  objection  taken  to  the  contract  by  Mr.  Guthrie  was 
that  the  collector,  and  not  the  Secretary,  was  the  person  to  hire  the 
building,  he  concedes  that  it  was  proper  enough  to  obtain  an 
appraiser's  store.  The  solicitor  insists,  however,  that  the  resolution 
does  not  apply  to  the  leasing  of  an  appraiser's  store,  because  he  can 
find  no  law  requiring  the  government  to  store  goods  in  an  appraiser's 
store.  The  question  is,  whether  the  Secretary  was  authorized  to  hire 
an  appraiser's  store  under  a  resolution  authorizing  him  to  hire  such 
buildings  as  ho  thought  proper  to  store  the  goods  required  by  law  to 
be  stored  by  the  United  States.  An  appraiser's  store  is  a  building 
for  the  storage  of  goods  undergoing  appraisal,  and  the  question  then 
is.  are  goods  undergoing  appraisal  required  to  be  stored  by  the 
United  States? 

The  laws  require  that  imported  goods  should  be  in  the  possession 
and  custody  of  customs  officers  of  various  kinds  from  the  time  they 
afrrive  in  the  United  States  until  the  duties  are  paid. 
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The  object  of  tho  reaolation  was  to  enable  the  Secretary  to  provide 
tlie  necessary  stores  to  execute  this  duty,  whether  imposed  upon 
tkeni  by  express  statute  law,  or  by  necessary  implication,  from  their 
oflBcial  relations  to  the  subject.  As  the  duties  of  the  collector,  with 
respect  to  dutiable  goods,  implies  the  possession  of  them  by  him  and 
bis  8al)ordinates,  the  inspectors,  measurers,  appraisers,  &c.,  it  imposes 
apon  the  United  States  the  obligation  to  take  care  of  the  goods,  in 
all  the  stages  of  investigation  to  which  they  are  subjected,  to  ascer- 
tain the  amount  of  the  duty  to  be  exacted.  One  of  these  proceed* 
ings  is  the  appraisement,  in  which  the  goods  must  be  opened  and 
inspected  by  the  appraisers.  This  obviously  requires  a  building, 
and  accordingly  buildings  for  the  storage  of  goods  under  appraise- 
ment have  always  been  used  in  the  importing  cities,  and  abundant 
evidence  could  be  adduced  from  the  laws  to  show  the  knowledge  of 
this  by  Congress,  if  it  were  importaat. 

The  eighth  section  of  the  act  of  1864,  (9  [10]  Statutes,  page  270,) 
which  provides  for  the  refunding  of  duties  paid  on  goods  destroyed 
whilst  in  the  appraisers'  stores,  is  sufficient  for  that  purpose.  This 
act  shows,  also,  that  appraisers'  stores  are  required  for  the  storage 
of  goods  which  are  required  by  law  to  be  stored  by  the  government, 
for  it  recognizes  expressly  the  fact  that  goods  '*in  the  appraisers' 
stores  undergoing  appraisal"  are  stored  there  *'  in  pursuance  of  laW|" 
and  for  that  reaaon  authorized  the  remission  of  the  duties  when 
the  goods  are  destroyed  whilst  so  stored. 

The  answer  to  the  solicitor's  fourth  and  fifth  propositions  are  in- 
volved in  the  answer  to  his  second  and  third;  for  if  it  be  shown  that 
the  Secretary  of  the  Treasury  had  power  to  make  the  lease  for  ap- 
praisers' stores,  under  the  resolutions  of  February  14,  1850,  it  fol- 
lows both  that  it  was  not  exclusively  the  duty  of  collectors  to  make 
said  leases  as  maintained  in  the  fourth  proposition,  and  that  it  was  not 
forbidden  by  the  act  of  May  1,  1820,  (3  Stat.^  page  368,)  as  main- 
tained in  the  fifth  proposition. 

•  .t 

Damages. 

The  solicitor  says  that  the  testimony  shows  that  if  the  house  had 
been  erected  it  might  have  been  rented  for  as  much  as  the  Secretary 
had  agreed  to  pay  for  the  first  two  years  of  the  lease,  and  that  after- 
wards, under  the  fifth  article  of  the  contract,  the  Secretary  of  the 
Treasury  might  have  had  the  rent  reduced  to  a  nominal  sum:  and  the 
solicitor,  on  these  premises,  concludes  that  the  petitioner  is  not 
entitled  to  any  damages. 

1.  In  the  first  place,  the  testimony  does  not  show  that  the  rent  agreed 
for  could  have  been  obtained  from  others  during  the  two  first  years 
of  the  term. 

The  witnesses  referred  to  by  the  solicitor  say  nothing  which  au- 
thorizes the  inference  that  the  rent  agreed  for  by  the  Secretary  could 
have  been  obtained  during  any  part  of  the  term.  They  say  only 
that  the  rent  was  fair  and  reasonable  at  the  date  of  the  lease.  The 
object  of  the  testimony  was  to  vindicate  the  fairness  of  the  contract 


66^  tubodobb  abams; 

which  the  coarse  of  Mr.  Guthrie  was  calcuhited  to  impeach. 
Wnght  says,  p.  54,  answer  5:  '*I  consider  the  rent  stipulated  to  be 
paid  by  the  United  States  to  be  very  low  for  thai  period,  and  under 
the  preyailing  rate;  but  in  view  of  the  future,  in  a  lease  for  ten  years, 
itwas  just  and  reasonable,"  The  testimony  of  Throckmorton,  p*  39, 
and  of  Marrion;  p.  43,  is  to  thtd  same  effect  exatstly.  But  the  testi- 
mony of  Sullivan,  p.  84,  and  Burch,  p.  78,  gives  a  more  distinct 
view  of  the  situation  of  things' in  California;  whilst  Burch  says  ^^  the 
store  would  havie  rented  for  from  $800  to  $1,200  per  month  for  1854, 
and  for  $800 for  1855,''  Ac.  He- says,  further,  that  "much  of  the 
property  in  that  neighborhood,  including  my  own  store,  which  was 
one  of  the  best  in  the  city,  has  been  unoccupied  most  of  the  time, 
from  that  time  to  the  present,  because  no  price  could  be  obtained  for 
it;"  which  shows  that  he  only  means  that  the  rates  he  mentions  were, 
perhaps,  his  asking  prices,  not  the  prices  received. 

Sullivan,  whose  business  was  to  rent  property,  and  who  was  present 
and  heard  Burch' s  testimony,  said  that  he  could  not  coincide  witli 
him  as  to  rents,  and  says:  '^The  owner  of  a  building  of  that  kind, 
in  order  to  insure  the  letting  of  it,  would  have  had.  to  rent  for  not 
over  three  hundred  dollars  for  the  year  1854;  about  two  hundred  and 
fifty  per  month  for  the  year  1855;  and  sinee  that  time  at  from  $200 
to  $250  per  month. 

"  I  have  been  a  resident  and- property *owner  from  the  year  1849 
to  the  present  time  in  San  Francisco,  and  early  in  the  year  1853  I . 
built  three  stores  on  Clay  street,  between  Sansom  and  Battery  streets, 
&  better  location  for  renting  than  the  lot  before  referred  to.  The 
buildings  were  each  forty  feet  front  by  sixty-five  feet  deep,  two  sto- 
ries, and  a  basement,  of  brick.  In  May,  1863,  I  agreed  to  rent  them 
for  one  year  at  $1,500  each  per  month.  The  lessee  paid  the  rents  for 
nine  months,  and  then  failed.  Then,  in  order  to  rent  them,  I  had  to 
take  $300  each  per  month  for  the  year  1854.  In  1855  I  rented  them 
at  $250  each  per  month.  I  am  very  well  posted  on  rents  in  San 
Francisco,  having  a  good  deal  of  leased  property,  and  having  devoted 
myself  extensively  to  the  business,  with  the  exception  of  some  occa- 
sional attention  to  a  farm  carried  on  by  another  person  on  shares.^' 

This  testimony  shows  that,  if  leased  at  all,  it  would  not  have  aver- 
i^ed  more,  probably,  than  $250  per  month  for  the  years  1854  and 
1855,  and  $200  for  the  subsequent  years,  and  that  it  would,  most 
probably,  have  been  altogether  untenanted.  The  solicitor  is  willing 
to  admit  that  the  rents  were  low  subsequently;  insists,  indeed,  that 
they  would  have  been  ruinously  low.  The  petitioner's  counsel  will 
not  contend  against  his  effort  to  reduce  them;  for  the  effect  of  this, 
even  on  the  solicitor's  hypothesis  that  we  are  entitled  to  the  differ- 
ence between  the  agreed  rates  and  the  rates  fixed  by  the  agreement, 
will  be  to  enhance  our  damages.  He  labors  for  the  reduction,  how- 
ever, under  the  idea  that  the  court  will  assume  that  the  contract  is 
annulled,  or  that  an  appraisement  was  had  under  the  fifth  article,  and 
the  rents  reduced.  This  is  but  the  assertion,  in  another  form  of 
Words,  of  the  proposition  heretofore  overruled,  that  the  United  States 
are  not  liable  on  the  contract  at  all.     The  court  might  with  equal 
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propriety  cdian^^e  the  rights  of  the  parties,  as  fixed  by  the  terms  qf 
the  lease,  by  the  assumption  of  any  other  fact.  The  solicitor  is  alto* 
gether  mistaken  in  supposing  that  the  contract  is  at  an  end.  It  is-  a 
subatsting  contract,  and  our  object  here  is  to  enforce  it  according  to 
its  terms.  By  the  terms  the  United  States  were  bound  to  pay 
$25,000  per  annum  for  ten  years,  unless  the  Secretary  of  the  Treasury^ 
ofler  the  expiration,  <^  two  yeara^  caUed  for  an  appraisement^  and  ths 
iqppraisers  selected  by  the  parties  reduced  the  terms.  In  no  other  manner 
ooald  the  rates  be  changed.  The  Secretary  has  not  chosen  to  call  tar 
an  appraisement  at  the  end  of  the  second  or  fourth  year  of  the 
term,  and  he  has  not  been  prevented  from  doing  so  by  the  act  of  the 
petitioner. 

The  fact  that  there  was  no  house  built  to  appraise  will  not  excuse 
the  failure  to  have  the  appraisement,  so  as  to  relieve  the  United 
States  from  paying  a  portion  of  the  rent,  after  two  years,  any  more 
tiian  it  would  excuse  the  non-payment  of  the  rent  prior  to  that  date. 
The  refusal  to  accept  the  building  and  to  pay  rent  has  been  continued; 
and  whilst  that  continues  the  petitioner  must  desist  from  fitting  up 
the  house,  and  affairs  remain  in  statu  quo. 

The  United  States,  if  bound  at  all,  is  bound  to  pay  according  to  the 
terms  of  the  lease,  subject  to  such  reductions  on  account  of  the  savings 
made  by  the  petitioner,  by  reason  of  his  stopping  his  work  in  that, 
state,  as  the  evidence  shows  to  be  reasonable  and  just. 

2.  This  brings  us  to  the  second  answer  to  the  solicitor,  which  is, 
that  the  rule  of  damages  he  would  seem  to  indicate  is  not  applicable 
to  the  case.  We  are  entitled  to  recover  the  profits  of  our  contract, 
to  be  aacertained  by  deducting  from  the  certain  price  fixed  in  the 
agreement  the  certain  amounts  received  or  saved  by  us.  We  are 
neither  permitted  to  recover  what  we  could  probably  have  sold  the 
contract  for,  nor  to  be  charged  with  what  we  could  probably  have 
rented  the  house  for.  Again:  Whilst  the  notice  of  6th  July  remained 
unwithdrawn,  if  the  petitioner  had  proceeded  to  finish  the  building  in 
order  to  rent  it,  he  would  have  done  so  at  his  own  risk;  and  if  the  rents 
received  fell  short  of  the  interest  on  the  sum  used  in  finishing  the  build- 
ing and  the  assessments,  the  difference  would  be  a  loss  for  which  the 
United  States  would  not  be  responsible.  This  proposition  will  be  self- 
evident  if  we  suppose  that,  at  the  date  of  the  notice,  nothing  had 
been  expended,  and  that  the  liS8or  had,  nevertheless,  gone  on  and 
finished  a  building  which  could  not  be  rented  when  finished.  Would 
it  be  fair  to  charge  the  government  with  the  stipulated  rent,  under 
such  circumstances,  and  allow  no  credit  for  the  use  of  the  money 
expended  in  completing  the  building,  after  the  lessor  was  notified 
that  the  government  would  not  occupy  it  ?  If  the  lessor  had  stopped 
when  notified,  and  thus  have  saved  the  interest  on  the  money  subse- 
quently expended  on  the  building  and  the  assessments,  these  suma 
would  make  a  deduction  from  the  stipulated  rent,  and  might  have 
left  little  to  be  paid  on  it;  whereas  if  the  lessor  may  proceed,  after 
such  a  noltce,  and  the  United  States  is  only  entitled  to  be  credited 
with  the  rents  received,  it  is  in  the  power  of  the  lessor  to  deprive 
the  United  States  of  a  fixed  and  certain  credit,  and  hazard  the  impo- 
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Bition  of  an  increased  obligation  on  the  United  States  despite  of  the 
notice. 

On  the  other  hand,  is  it  jnst  that  the  lessor  should  be  bonnd,  after 
such  notice,  to  expend  farther  sums  to  fit  np  or  build  a  house  from 
which  he  expects  no  immediate  returns,  in  order  to  entitle  himself  to 
the  benefit  of  bis  contract?  The  law  is  more  considerate.  It  leta 
the  acts  of  each  person  determine  his  liability. 

The  liabilities  of  the  government  must  be  determined  by  the  actual 
condition  of  things;  and  therefore  if  the  petitioner  had  proceeded  to 
finish  and  rent  the  buildings,  he  would  have  done  so  at  his  own  risk. 
He4iad  to  decide  for  himself  whether  to  go  on  or  not.  The  sequel 
shows  that  he  judged  wisely,  for  probably  the  rents  would  not  have 
paid  the  assessments  and  interest  on  the  $35,000  required  to  furnish 
the  building,  and  this  difierence  he  would  not  have  been  entitled  to 
recover  from  the  United  States. 

The  rule  of  damages  in  this  case  is  the  same  adopted  in  13  How- 
ard, 330,  referred  to  by  the  court,  nor  does  there  appear  to  us  to  be 
any  difficulty  in  applying  it.  In  that  case  the  court  arrived  at  the 
profits  by  crediting  the  stipulated  price  with  the  amount  it  would 
have  cost  the  contractor  to  put  the  road  in  the  condition  required  by 
the  agreement.  In  that  case  the  road  when  finished  was  to  belong 
to  the  defendants.  In  this  case  the  United  States  had  only  a  term  in 
the  building  to  be  finished,  and  therefore  their  rights  are  not  meas- 
ured by  the  amount  necessary  to  have  finished  it,  but  by  the  value  of 
the  use  of  that  amount  during  the  term,  a  value  which  is  represented 
by  the  interest  on  the  amount. 

It  may  be  observed,  in  conclusion,  that  whilst  the  rule  requires 
that  the  actual  loss  should  be  ascertained,  when  it  can  be,  prima/aciey 
the  measure  of  damages  is  the  price  agreed  for  by  the  parties  them- 
selves, and  that  the  burden  of  showing  a  right  to  credits,  as  well  as 
the  amount  to  be  credited,  is  upon  the  defendant. 


IN  THE  COURT  OP  CLAIMS.-^No.  A\U 

Theodore  Adams  vs.  The  United  States. 

Sclicitcr's  brief* 

The  petitioner  seeks  to  recover  damages  for  the  breach  of  a  con- 
tract made  the  24th  day  of  February,  18.53,  between  himself,  as  party 
of  the  first  part,  and  the  United  States,  by  Thomas  Corwin,  Secretary 
of  the  Treasury,  as  party  of  the  second  part,  whereby  the  said  peti- 
tioner covenanted  to  construct  and  prepare  for  the  use  of  the  United 
States,  upon  his  own  ground,  in  San  Francisco,  California,  a  fire-proof 
building  for  an  appraiser's  storehouse.  The  building  was  to  be  con- 
structed of  dimensions  and  materials  specified,  under  the  supervision 
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of  the  collector  at  San  Francisco;  and  all  the  internal  arrangements 
were  to  be  made  under  the  supervision  and  direction  of  the  appraisers. 
The  petitioner  agreed  to  complete  the  building  on  or  before  the  1st 
day  of  January.  1854,  and  the  United  States  agreed  to  accept  the 
same  if  completed  and  ready  for  use  and  delivered  to  the  collector  at 
San  Francisco;  and  the  date  of  such  acceptance  being  indorsed  on 
the  articles  of  agreement,  should  be  evidence  of  the  commencement 
of  the  term.  The  term  was  to  be  ten  years.  During  the  first  two 
the  United  States  were  to  pay  rent  monthly  at  the  rate  of  $25,000 
per  annum,  and  every  two  years  thereafter  the  rent  was  to  be  fixed 
by  persons  to  be  selected  by  the  parties,  provided  that  the  rent  should 
never  exceed  $25,000  per  annum. 

The  petit'oner  proceeded  in  his  preparations  to  construct  the  build- 
ing,  and  had  sent  from  Boston  a  large  quantity  of  iron-work  for  doors, 
shatters,  Ac,  when  on  the  6th  of  July,  1853,  he  was  notified  by  the 
collector  at  San  Francisco,  by  direction  of  the  Secretary  of  the  Treasury, 
that  the  contract  was  deemed  void  and  not  binding  on  the  United  States; 
that  possession  would  not  be  taken  of  the  premises  if  built,  and  that 
no  rent  would  ever  be  paid  for  the  same.  After  some  vain  efforts  to 
obtain  a  revocation  of  this  act,  the  petitioner  abandoned  the  work  and 
sacrificed  his  materials. 

1.  As  to  the  grounds  of  repudiaJthig  the  contract. 

The  deputy  solicitor  submits  upon  this  point  the  following  extract 
from  the  decision  of  Mr.  Secretary  Guthrie  declaring  the  contract 
void.  It  is  addressed  to  Richard  P.  Hammond,  collector  at  San 
Francisco,  and  dated 

''Treasurt  Department,  AprU  12,  1853. 

'  ^  Sib:  The  leases  and  contracts  for  five  warehouses  at  San  Francisco, 
California,  coming  before  me  for  consideration  and  directions  to  the 
collector,  I  have  carefully  read  and  considered  the  twenty- first  section 
of  the  act  of  the  2d  of  March,  1799,  and  find  it  invests  the  several 
officers  of  the  customs  with  the  powers  enumerated,  and  amongst 
others  declares  '  they  shall,  with  the  approbation  of  the  principal 
officer  of  the  Treasury  Department,  provide  at  the  public  expense 
Btorehouses  for  the  safe- keeping  of  goods  and  such  scales,  weights, 
and  measures  as  may  be  necessary.' 

''The  act  of  20th  April,  1818,  declares  thiat  'wines  and  distilled 
spirits  shall  be  deposited  in  such  public  and  other  warehouses,  at  the 
expense  and  risk  of  the  importer,  as  shall  be  agreed  upon  between 
the  surveyor  and  inspector.' 

**The  act  of  3d  March,  1841,  provides  that  all  stores  thereafter 
rented  by  the  collector,  naval  officer,  or  surveyor,  shall  be  on  public 
account,  and  paid  for  by  the  collector  as  such,  and  be  appropriated 
exclusively  to  the  use  of  receiving  foreign  merchandise,  subject  as  to 
rates  of  storage  to  regulations  by  the  Secretary  of  the  Treasury. 

^^The  warehousing  act  of  the  fith  of  August,  1846,  making  all  duties 
payable  in  cash  on  importation,  except  when  the  importer  should 
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warehouse  them,  in  which  case  they  are  to  be  deposited  in  the  public 
store  or  other  stores,  as  agreed  upon  between  the  collector  and 
importer. 

^^By  the  fifth  section  of  that  act  authority  is  given  to  the  Secretary^ 
of  the  Treasury  to  make  such  rules  and  regulations,  not  inconsistent 
with  law,  as  shall  be  necessary  to  give  full  effect  to  the  provisions  of 
the  act  and  have  a  just  accountability. 

' '  By  virtue  of  this  authority,  R.  J.  Walker,  Secretary  of  the  Treasury, 
on  the  nth  of  February,  1849,  issued  a  circular,  in  lieu  of  all  former 
circulars  upon  the  subject  of  warehousing  goods,  in  which  directions 
are  given  for  all  the  proceedings  necessary  to  place  goods  in  ware- 
houses, for  the  selection  of  warehouses,  and  provides  that  all  the 
selections  should  be  subject  to  the  approval  of  the  Secretary  of  the 
Treasury. 

'^The  foregoing  are  all  the  laws  giving  collectors  authority  to  rent, 
stores  or  warehouses,  and  the  rent  and  selections  are  required  to  be 
subject  to  the  approval  of  the  Secretary.  The  authority  is  given  to 
the  collector,  and  not  to  the  Secretary.  The  collector  is  to  rent  and 
select,  and  the  Secretary  to  approve.  There  is  no  authority  given  to 
the  Secretary  to  rent,  and  no  authority  to  the  collector  to  approve."* 

2.  As  to  the  breach  by  the  United  States. 

The  notice  of  July  6,  1853,  was  not  a  breach  of  the  contract.  It 
was  a  mere  nullity.  And  the  United  States  might,  nevertheless,  have 
accepted  the  building  and  paid  rent,  had  it  been  tendered. — (Phil- 
potts  vs.  Evans,  5  M.  &  W.,  477;  Leigh  t;^.. Patterson,  2  Moore,  588.) 

The  notice  could  only  become  operative  and  constitute  a  breach  of 
contract  if  unrevoked  when  the  time  arrived  for  the  United  States  to 
perform  their  covenant. — (Ripley  vs.  McClure,  4  Exch.,  359.)  As 
the  house  never  was  built,  the  United  States  are  not  yet  in  default. 

The  United  States  did  not  prevent  the  execution  of  his  covenant  by 
the  petitioner,  and  thus  discharge  him  from  the  performance.  No 
concurrent  act  was  to  be  done  by  the  United  States,  unless  the  court 
shall  be  of  opinion  that  under  the  fifth  paragraph  of  the  first  article 
the  United  States  were  bound  to  furnish  him  plans  for  the  construction 
of  the  interior.  Otherwise,  the  agreement  to  build  according  to  direc* 
tions  of  the  collector  and  appraiser  implied  no  covenant  on  the  part 
of  the  United  States  to  give  such  directions. — (Mawman  vs.  Gillett, 
2  Taunton,  235,  n.;  Burton  vs.  Great  Northern  R.  W.  Co.,  9  Exch., 
507.)  But  see  as  to  the  application  of  the  principles  of  these  cases, 
Gort  vs.  Ambergate  R.  W.  Co.,  17  Ad.  &  EL,  126;  and  Hochster  vs. 
Delatour,  XX  liaw  and  Equity  Reports. 

3.  As  to  the  measure  of  damages. 

The  rule  for  assessing  damages  in  cases  like  this  is  clearly  laid 
down  in  Masterton  vs.  The  Mayor  of  Brooklyn,  7  Hill,  62,  which  has 
been  cited  with  approbation,  and  followed  by  the  Supreme  Court  of 
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the  Unifed  States  in  Howard  vs.  The  Philadelphia  W.  &  B.  B.  R.  Co., 
13  Howard,  307. 

The  rule  is,  that  if  the  article  to  be  fornished  have  a  market  value, 
the  measure  of  damages  is  the  agreed  price,  less  the  market  value  at 
the  time  of  the  breach.  If  the  article  have  no  market  value,  then 
the  measure  of  damages  is  the  agreed  price,  less  the  cost  of  producing 
the  article.- 

This  rule  was  laid  down  in  a  case  of  contract  for  labor  and  mate- 
rials, but  the  same  rules  apply  to  contracts  respecting  chattels  and  in- 
te rests  in  real  estate. — (Hopkins  vs.  Lee,  6  Wheat.,  109.) 

The  testimony  offered  shows  that  the  house,  if  finished,  would  have 
rented  for  $3,000  per  month,  and  that  the  agreed  price,  $2,083  33  per 
month,  was  very  low,  much  below  the  ordinary  rents  of  houses  at  the 
time. — (Wright' s  testimony. ) 

Under  the  first  rule  cited  above,  the  petitioner  upon  this  evidence 
can  only  recover  nominal  damages. 

There  is  no  evidence  offered  which  would  enable  this  court  to  assess 
the  damages  under  the  second  and  only  other  rule  above  mentioned, 
i.  6.,  to  ascertain  the  cost  of  furnishing  the  article  contracted  for,  and 
deduct  the  cost  from  the  agreed  price* 

But  instead  of  such  evidence,  the  petitioner  offers  what  he  seems  to 
consider  as  the  result  of  that  process  performed  by  witnesses,  who 
testify  that  the  profit  of  Adams  would  have  been  from  $100,000  to 
$200,000  ;  that  the  contract  could  have  been  sold  for  $100,000;  and 
that  if  government  had  entered  into  possession,  the  term  would  have 
sold  for  $150, 000. 

Admitting  that  the  profit  which  the  contractor  would  have  made, 
if  the  contract  had  been  fulfilled  on  the  part  of  the  United  States, 
and  which  he  has  been  prevented  from  receiving  by  their  failure,  is 
the  measure  of  damages  in  this  action,  the  solicitor  contends  that  the 
amount  of  profits,  or,  in  other  words,  the  amount  of  damages,  is  to  be 
ascertained  by  the  court  from  facts  stated  by  witnesses,  and  is  not  to 
be  ascertained  by  the  witnesses  themselves,  nor  can  their  opinions  be 
-received. 

What  would  be  profits  in  this  case  involves  questions  of  law.  It 
involves  the  construction  ot  the  contract  to  ascertain  what  the  <;on- 
tractor  would  be  entitled  to  recover  from  the  United  States,  and  what 
he  would  be  bound  to  do.  There  are  numerous  and  intricate  provis- 
ions in  the  contract  on  these  subjects,  and  they  must  be  construed  by 
the  court.  And  again,  it  involves  the  distinction  between  immediate 
and  speculative  profits,  which  should  also  be  determined  by  this 
court.  It  is  not  all  profits  that  enter  into  the  computation  of  dama- 
ges, but  it  is  the  peculiar  province  of  the  court  and  jury  to  determine 
what  profits  shall  be  allowed,  and  the  opinions  in  7  Hill  and  13  How- 
ard are  express  on  this  point, 

A  conjectural  estimate  of  profits,  making  every  possible  allowance 
in  favor  of  the  contractor,  will  expose  the  utter  fallacy  of  the  opinions 
expressed  by  the  witnesses,  and  illustrate  the  necessity  of  adhering 
to  the  rule  wbich  requires  the  court  itself  to  ascertain  the  damage, 
and  not  to  take  the  amount  from  the  opinions  of  others.     Indeed,  the 
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proposition  that  out  of  $250,000,  which  was  all  Adams  could  possiblj^ 
receive  under  his  contract,  he  could  realize  a  profit  of  $150,000,  and 
that,  too,  while  renting  his  house  at  far  less  than  market  value,  is  so 
opposed  to  all  commercial  experience  that  it  hardly  needs  refutation  ; 
for  if  $150,000  were  the  profit,  then  the  outlay  could  be  only  $100,000, 
on,  which  the  profit  would  be  150  per  cent. 

The  lot  on  which  the  house  was  to  be  built  is  described«in  the  mort- 
gage attached  to  Kellogg' s  deposition.  It  was  barely  large  enough  to 
contain  the  building.  He  proves  that  it  was  mortgaged  for  $50,000, 
and  at  forced  sale  by  the  sheriff  brought  more  than  $40,000. 

The  iron-work  cost  in  San  Francisco  about  $19,435;  plans,  Ac, 
$300.— (Kellogg ;  Bryant.) 

The  building  I  estimate  would  have  required  400,000  bricks,  be- 
lieved to  be  worth  laid  $50  per  thousand. 

Here  are  $90,000  for  lot,  walls,  and  iron- work.  Excavation,  Ac,  for 
cellar,  floors,  windows,  a  very  expensive  roof,  and  all  the  interior  ar- 
rangements, staircases,  hoisting  ways,  &c«,  are  yet  to  be  provided. 
These  could  by  bare  possibility  have  cost  less  than  $40,000,  but  say 
$10,000,  to  place  the  estimate  beyond  cavil,  and  put  the  cost  of  the 
property  at  $100,000. 

Now,  before  Mr.  Adams  can  have  any  pr(^t,  he  must  have  interest 
on  this  outlay,  and  interest  at  the  current  rates  of  the  place.  He 
was  actually  paying  (Kellogg' s  deposition)  from  12  to  36  per  cent, 
per  annum  ;  but  suppose  he  would  be  satisfied  with  6  per  cent.  To 
yield  6  per  cent.,  exclusive  of  taxes,  insurance,  ordinary  wear  and 
tear,  &c.,  property  must  rent  in  Washington  for  10  per  cent,  gross. 
We  will  suppose,  against  possibility,  that  the  same  would  cover  ex* 
penses  in  California.  Mr.  Adams  then  must  have  $10,000  a  year 
to  cover  actual  outlay.  He  must  have  this,  year  by  year,  or  a  sum 
equivalent  in  hand.  The  present  worth  of  $10,000  a  year,  for  ten 
years,  is  about  $80,000  ;  this  paid  in  hand  would  purchase,  ai  ooH, 
the  lease  of  his  house  for  ten  years. 

But  in  addition  to  this,  he  is  to  have  a  profit  of  certainly  not  less 
than  $150,000.  The  purchaser  of  the  term  then  has  to  pay  Mr. 
Adams  $230,000  ;  not  one  cent  less  would  pay  Mr.  Adams  Apn^t  of 
$150,000. 

The  purchaser  then  pays  Mr.  Adams  $2:^0,000,  and  what  does  he 
get  for  it?  The  po88%bility  of  receiving  $25,000  a  year  for  ten  years, 
which  would  not  give  him  back  the  purchase  money  with  6  per  cent, 
interest  by  about  $50, 000. 

The  annual  rent  is $25,000 

Interest  on  $230,000,  at  6  per  cent 13, 800 

Difference  to  be  applied  annually  to  reduction  of  prin- 
cipal paid  out • 11,200 


This  small  sum,  invested  and  compounded  in  any  way  would  fall 
far  short  of  discharging  the  principal  of  $230,000  in  ten  years. 
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It  IB  obvious,  without  calculation,  that  $250,000  receivable  in  ten 
jeara  would  be  far  less  than  $230,000  in  cash. 

But  then  there  is  no  certainty  that  the  purchaser  of  the  term  would 
receive  even  the  $250,000.  The  rent  was  to  be  adjusted  every  two 
years  by  arbitrators,  and  might  be  reduced,  btU  could  not  he  increased. 
And  again,  the  rent  was  to  cease  or  be  reduced,  if  the  building, 
through  any  canudty  other  than  the  neglect  or  default  of  the  United 
States  officers,  should  be  rendered  unfit  for  occupancy,  in  whole  or  in 
part.  These  conditions  diminish  very  much  the  value  of  the  lease  ; 
and  unless  we  believe  that  persons  in  California  were  willing  to  invest 
their  money  in  a  way  that  could  not  yield  6  per  cent.,  while  it  might 
involve  the  loss  of  great  part  of  the  principal,  it  is  evident  that  the 
witnesses  have  taken  into  their  estimate  of  profits  certain  undisclosed 
items  that  could  not,  if  disclosed,  be  legally  allowed. 

Indeed,  it  must  be  obvious  that  if,  as  Wright  and  others  prove, 
the  rent  of  Adams's  hoose  was  very  far  below  market  value,  the  bar- 
gain he  had  made  could  not,  in  the  nature  of  business,  be  so  enor- 
mously profitable.  If  ther^  was  capital  in  California  ready  to  be 
invested  in  Adams's  house  at  far  less  than  6  per  cent.,  and  at  the  risk 
of  absolute  loss  of  principal,  such  capital  would  have  built  houses 
itself,  and  rented  them  at  25  and  36  per  cent ,  which,  according  to  the 
evidence  in  this  case,  houses  in  California  could  readily  be  rented  for. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 


in  the  coubt  of  claims. 

Theodore  Adams  vs.  The  IJkitbd  States. 

Brief  on  reargument 

The  petitioner  claims  damages  for  the  non-fulfilment  of  a  contract 
made  by  the  Secretary  of  the  Treasury,  by  which  he  agreed  that  if 
the  defendant  would  erect  a  certain  building  for  appraieer^  stores^ 
be  would  take  a  lease  thereof  for  a  term  of  years  at  a  specified  rent. 
He  states  that  the  department  refused  to  perform  the  contract,  but 
annulled  it« 

Facts  as  understood  by  the  sdicitor. 

FntST.  That  the  agreement  to  take  a  lease  at  a  future  day  for  ap- 
praisers' stores  was  made  by  the  Secretary  of  the  Treasury. 

Second.  That  the  hiring  stores  for  such  a  purpose  is  within  the 
legal  duties  of  the  collector  of  the  customs,  and  not  within  that  of 
the  Secretary. 

Thibd.  That  there  was  no  appropriation  out  of  which  the  rent 
could  be  paid. 

Fourth.  That  there  was  no  law  authorizing  the  Secretary  of  the 
Treasury  to  enter  into  said  contract. 
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Legal  propoeUum». 

First.  The  Secretary  of  the  Treasury  had  no  power  either  to  make 
a  lease,  or  an  agreement  that  the  United  States  would  make  a  lease, 
for  appraisers'  stores. 

This  point  is  established  by  the  extracts  from  the  statutes  here^- 
after  cited. 

The  fact  of  being  Secretary  confers  no  power.  Unless  his  au- 
thority is  found  in  a  statute,  it  may  be  safely  said  that  it  does  not 
exist.  The  claimant  must  prove  its  existence,  and  it  cannot  be  in- 
ferred or  presumed.  This  power  is  not  within  the  range  of  the  Sec- 
retary's duties.  He  cannot  possibly  attend  to  hiring  the  buildings 
that  may  be  necessarily  employed  at  the  one  hundred  and  twenty-six 
custom-house  offices  at  which  collectors  or  surveyors  are  established. 
.  If  there  was  no  law  for  it,  necessity  alone  would  leave  these  duties 
with  the  collectors,  or  surveyors  where  there  are  no  collectors. 

The  practice  for  sixty  years  has  been  in  conformity  to  law,  during 
which  time  the  Secretary  has  had  no  lawful  authority  upon  this  sub- 
ject, unless  some  special  law  has  conferred  it  in  a  particular  case,  and 
no  such  law  has  been  shown  applicable  to  this  case. 

Tbe  fact  that  tlie  Secretary  is  a  high  official,  with  large  general 
authority,  does  not  confer  upon  him  any  power  not  within  the  intent 
and  meaning  of  the  law.  He  had  no  more  authority  to  make  the  con- 
tract and  bind  the  government  than  any  other  person,  whether  in  or 
out  of  office. 

It  is  a  cardinal  maxim  in  construing  all  powers,  and  especially  those 
of  officers  of  government,  that  they  should  be  confined  to  those  which 
are  clearly  authorized  by  law.  The  Secretary  has  none  but  those 
conferred  by. statute.  Where  there  is  power  to  perform  an  act,  like 
taking  a  lease,  there  is  none  authorizing  an  agreement  that  he  will 
take  one  dependent  upon  a  contingency.  If  the  person  with  whom 
he  should  make  such  an  agreement  should  fail  to  perform,  no  recovery 
.  could  be  had  against  him,  because  the  Secretary  was  not  authoriz^ 
to  make  such  a  contract  and  bind  the  government.  He  may  in  cer- 
tain cases  take  leases  and  pay  rent,  but  he  has  not  one  particle  of 
authority  to  agree  that  he  will  thereafter  agree  to  do  so.  There  can 
be^o  necessity  for  the  exercise  of  the  power  now  claimed.  If  he 
bad  power  to  take  a  lease  at  all,  he  could  have  entered  into  a  lease, 
the  premises  to  be  ready  for  occupancy,  fitted  up  as  required,  by  a 
specified  future  day,  and  for  which  he  would  pay  a  specific  rent.  If 
It  was  for  that  class  of  buildings  which  he  could  hire,  then  both  par- 
ties would  be  bound  by  the  contract.  The  lessor  could  be  sued  for  a 
breach  of  contract,  if  he  failed ;  but  if  he  performed,  the  government 
would  be  bound  to  pay  the  rent. 

In  such  a  case  the  Secretary  would  perform  the  exact  doty  assigned 
to  him  by  the  law,  and  the  transaction  would  be  free  from  all  compli- 
cation, and  some  of  the  questions  now  raised,  and  especially  that  of 
collateral  damages. 

The  Secretary's  power  to  hire  storehouses  is  limited  to  two  dashes. 

The  power  now  claimed  for  the  Secretary  rests  upon  the  resolution 
of  February  14,  1850,  (9  U.  S.  L.,  660,  §  1,)  which  provides:  "That 
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the  Secretary  of  the  Treasury  ehall  be  authorized  to  dispose  of  bonded 
warehonses  now  leased  by  the  government  on  or  before  the  lat  of 
January  next^  on  the  best  practical  terms  for  the  government.  Bat 
he  may  retain  snch  parts  of  said  houses,  or  lease  snch  other  houses,  at 
his  discretion,  as  may  be  necessary  for  the  storage  of  undaiined  goods, 
or  goods  which,  for  any  other  reasons,  are  required  by  law  to  be  stored 
bjf  the  goverwmenV^ 

It  is  apparent  that  the  leading  object  of  this  resolution  was  to  get 
rid  of  the  bonded  warehouses  which  had  been  hired  under  the  pre* 
vious  administration.  There  had  been  complaint  concerning  them, 
and  thoee  who  complained  sought  to  get  rid  of  them.  But  they  con- 
siderately authorized  the  retention  of  so  much  of  those  already  hired, 
and  the  leasing  of  such  others,  as  the  exigencies  of  the  public  service 
actually  required. 

1.  Undaimed  goods  are  daily  met  with  at  ports  of  entry,  and  provi- 
siou  was  specially  made  for  these.  This  class  of  goods  is  described 
and  provided  for  by  the  56th  section  of  the  collection  act  of  1799,  (1 
U.  S.  L.,  669,)  and  by  the  act  of  April  2,  1844,  (5  U.  S.  L.,  658.) 

These  constitute  the  objects  of  the  first  proviso  of  the  resolution  of 
1850,  and  have  no  connexion  with  buildings  for  appraisers'  stores. 

2.  The  second  branch  of  the  proviso  is  less  specific,  though  quite 
certain.  It  relates  to  such  storehouses  as  may  be  necessary  for  such 
goods  as  ''for  any  other  reasons  are  required  by  law  to  be  stored  by 
tht  government.^  ^ 

The  claimant  has  not  shown  that  the  law  required  the  government 
to  store  goods  in  an  appraisers'  store.  There  is  no  such  law.  But 
there  are  goods,  other  than  those  unclaimed,  which  the  government 
is  bound  under  the  law  to  store. 

The  69th  section  of  the  collection  act  of  1799,  (U.  S.  L.,  678,)  pro- 
vides: '*  That  all  goods,  wares,  or  merchandise  which  shall  be  seized 
by  virtue  of  this  act  shall  be  put  into  and  remain  in  the  custody  of 
the  collector,  or  such  other  person  as  he  shall  appoint  for  that  pur- 
pose,  until  such  proceedings  shall  be  had  as  by  this  act  are  required 
to  ascertain  whether  the  same  are  forfeited  or  not." 

This  covers  all  seizures,  and  the  time  of  storage  is  during  the  liti- 
gation for  their  condemnation. 

This  branch  of  the  proviso  looks  to  meeting  statute  requirements 
imposing  upon  the  government  the  duty  of  furnishing  storage.  It 
has  no  reference  to  offices  within  which  business  is  transacted,  whether 
by  appraisers  or  others.  That  is  a  wholly  different  matter.  Stores 
aud  offices  are  in  no  sense  alike.  The  latter  refers  to  and  includes 
the  idea  of  transacting  official  business  with  those  who  call  for  that 
purpose,  while  the  former  relates  entirely  to  putting  things  in  a  safe 
place  out  of  the  way,  where  they  will  remain  until  a  future  time, 
wholly  undisturbed. 

If  there  is  a  law  requiring  the  government  to  furnish  appraisers' 
storehouses  for  the  storage  of  goods,  the  claimant  was  bound  to  point 
it  out;  and  his  not  having  done  so  is  good  evidence  that  no  such  law 
exists. 

Eep.  C.  C.  266 5 
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He  has  failed  to  point  ont  any  law  whatever  upon  the  subject* 
Those  above  referred  to  will  amply  supply  the  calls  of  the  resolu- 
tion. 

The  fact  that  the  power  to  lease  all  buildings  necessary  for  the  pur- 
pose of  collecting  the  revenue  is  vested  in  another  officer,  rept)ls  the 
presumption  that  there  was  any  intention  to  vest  such  power  in  the 
Secretary.     His  power  is  limited  by  the  resolution  to  the  tioo  caaes  of 
etoroffe  </  goods  which  were  required  by  law  to  be  stored. 

Second.  The  power  to  hire  the  necessary  store  and  other  houses  is 
devolved  by  law  upon  the  collectors  of  the  customs. 

This  point  is  demonstrated  by  the  citations  from  the  statutes  here- 
after given. 

This  officer  was  selected  by  the  law,  and  for  the  reason  that  he  was 
the  most  fit  person  to  do  so.  He  knows  what  rents  ought  to  be  paid 
for  a  given  building,  and  whether  its  location  was  right  and  proper, 
and  he  would  best  know  what  buildings  are  required  for  the  public 
convenience. 

The  collector  is  the  proper  person  to  look  to  such  cases,  and  hence 
the  act  of  1799  conferred,  in  words,  the  power  to  procure  such  build- 
ings as  might  be  wanted. 

Act  1799, 1  n.  S.  L.,  642,  §  21:  Collector,  with  the  approbation  of 
the  Secretar}' of  the  Treasury,  shall  '^provide,  at  the  public  expense, 
storehouses  for  the  safe  keeping  of  goods." 

Act  20  April,  1818, 3  U.  S.  L.,  469,  §  1 :  **  Wines,  Ac,  Ac,  shall  be 
deposited  at  the  expense  and  risk  of  the  importer  in  such  public  or 
other  storehouses  as  may  be  agreed  upon  between  the  importer  and 
the  surveyor  or  officer  of  inspection  of  the  revenue,"  Ac. 

Act  of  March  3,  1841,  5  U.  S.  L.,  432,  §  5:  This  section  limits  the 
compensation  of  collectors,  and  requires  him  to  account  for  fees  re- 
ceived for  storage  beyond  the  rents  paid  by  the  collector.  It  confers 
no  special  authority  to  hire  warehouses. 

Act  of  1846,  9  U.  S.  L.,  53,  §  1 :  Authorizes  the  depositing  of  goods 
imported  ''in  the  public  stores  or  in  other  stores  to  be  agreed  upon 
by  the  collector  or  chief  officer  of  the  port." 

It  then  provides  the  manner  of  so  doing,  and  that  he  shall  conform 
to  the  provisions  of  the  act  of  1818,  above  referred  to. 

Section  5  confers  authority  upon  the  Secretary  of  the  Treasury  to 
make  warehouse  regulations. 

The  hiring  of  buildings  which  are  necessary  for  collecting  the 
public  revenue  from  the  customs  naturally  devolves  upon  the  col- 
lector, who  is  authorized  by  law  to  incur  and  pay  all  necessary 
expenses. 

The  appraisers  are  mere  hands  of  his  for  ascertaining  dutiable 
values.  He  famishes  them  suitable  offices  in  which  to  perform  their 
duties,  furnishes  them  with  everything  necessary  for  the  transaction 
of  their  business,  and  pays  all  the  needful  expenses;  not  one  dollar 
of  which  can  the  Secretary  pay  by  law,  nor  does  he  ever  do  so  in 
practice.  All  he  can  do  is  to  issue  his  instructions,  and  in  that  way 
control  the  collector. 
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Thibd.  The  contract  in  qneistion  was  forbidden  by  the  express 
terms  of  law. 

The  act  of  1820,  hereafter  quoted,  forbids  the  Secretary  of  the 
Treasury,  among  others,  from  entering  into  a  contract,  except  spe- 
cially anthorized  by  law,  or  under  an  appropriation  adequate  for  its 
falfilment. 

In  this  case  there  was  no  special  authority  conferred,  nor  was  there, 
at  that  time,  an  appropriation  adequate  to  its  fulfilment. 

The  Secretary  had  no  power  to  make  such  a  contract.  It  was  for- 
bidden by  statute. 

Act  of  May  1,  1820,  3  U.  S.  L.,  368,  §  6:  '*No  contract  shall  here- 
after be  made  by  the  Secretary  of  State,  or  of  the  Treasury,  or  of  the 
Department  of  War,  or  of  the  Navy,  except  under  a  law  authorizing 
the  same,  or  under  an  appropriation  adequate  to  its  fulfilment;  and 
excepting,  also,  contracts  for  the  subsistence  and  clothing  of  the  army 
or  navy,  and  contracts  by  the  Quartermaster's  department, which  may 
be  made  by  the  Secretaries  of  those  departments.'' 

1.  No  law  is  shown  authorizing  the  Secretary  of  the  Treasury  to 
make  this  contract. 

2.  There  was  no  appropriation  then  made  adequate  to  its  fulfilment. 
This  contract,  if  carried  out,  would  have  cost  $250,000.    There 

was  no  appropriation  applicable.  The  appropriation  for  all  purposes 
of  collecting  the  revenue  from  customs  in  California  was  limited  to 
the  half  of  the  fiscal  year  of  1850  by  the  resolution  of  the  14th  Feb- 
ruary, 1850.— (9  U.  S.  L.,  560.) 

Nothing  was  provided  for  any  subsequent  period  by  that  or  any 
other  act. 

It  follows  that  there  was  not  only  no  authority  to  make  the  contract 
in  question,  but  it  was  absolutely  prohibited  by  express  statute. 

If  this  contract  can  be  recognized,  there  is  nothing  in  the  law  to 
prevent  a  Secretary  from  making  similar  contracts  at  every  port  in 
the  Union,  and  thereby  pledge  the  revenues,  to  a  greater  or  less  extent, 
for  a  hundred  years  to  come.      A  construction  having  such  possible.- 
consequences  cannot  be  adopted. 

DAMAGES. 

Fourth.  The  true  rule  (f  damages  is  to  rnake  the  party  good  for-  his 
direct  loaaea. 

If  Adams  had  put  up  his  building  according  to  his  agreement,  and 
he  could  not  have  rented  it  for  $25,000  per  annum,  then  the  other 
party  might  be  called  upon  to  make  up  the  deficiency. 

It  is  merely  specvkUive  to  say  he  could  have  sold  out  his  contract  for 
a  gross  sum.  That  is  mere  opinion  and  not  fact.  If  he  could  have- 
sold  out  for  $100,000,  that  would  have  been  the  utmost  profit  he  can 
claim  to  have  lost. 

Now,  by  not  performing  in  his  part,  he  claims  not  only  his  wholly 
ooft/ec/urof  loss,  but  he  also  demands  for  a  supposed  loss  occasioned  by 
his  not  performing  his  side  of  the  contract  far  enough  to  have  used 
the  materials  collected  in  preparing  to  commence  performance. 
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He  demands,  now,  more,  in  consequence  of  non-performance  on  his 
part,  than  he  could  have  claimed  if  he  had  fully  performed. 

His  own  evidence  proves  that  his  loss  of  materials  is  no  portion  of 
the  damages  resulting  from  non-performance  by  the  government,  but 
was  wholly  occasioned  by  the  non-performance  upon  his  own  side. 
Ho  has  no  legal  claim  to  be  indemnified  for  any  such  loss. 

The  mode  of  proving  the  direct  damage  was  wholly  wrong  and 
illegal,  because  the  claimant  proved,  not  facU^  but  simply  candtisions. 
This  was  not  authorized  by  any  known  rule  of  law.  The  facts  may 
establish  a  proposition  most  clearly  and  conclusively,  while  the  con- 
clusions or  the  opinions  of  a  witness  may  lead  to  a  totally  difierent 
result.  His  opinion  may  point  to  one  conclusion  while  the  facts  may 
point  to  the  opposite  conclusion.  Hence  the  evidence  in  this  case  is 
not  competent  to  establish  any  amount  of  damages. 

The  collateral  damage  insisted  upon  most  strongly  illustrates  the 
Secretary's  want  of  power  to  contract  that  he  would,  in  a  certain  con- 
tingency, take  a  lease. 

If  he  had  made  a  lease,  the  rent  would  be  all  that  could  be  claimed 
by  the  lessor,  and  if  he  did  not  enter  into  possession  and  occupy,  but 
refused  so  to  do,  and  the  lessor  fairly  leased  the  premises  for  the  best 
price,  his  damage,  if  any,  would  be  the  difierence  in  the  rent  first 
agreed  to  be  paid  and  that  actually  received.  But  here  the  proposed 
lessor  claims,  not  only  the  profits  he  might  have  made  if  the  store  had 
been  built  and  hired,  but  also  a  large  amount  for  not  carrying  out  the 
first  contract  by  making  a  second. 

Clearly  the  Secretary  had  no  power  to  enter  into  a  contract  which 
should  subject  the  government  to  damages  which  could  not  possibly 
result  from  exercising  the  power  to  make  a  lease.  It  may  be  well 
supposed  that  Congress,  in  conferring  power  to  make  a  lease,  under- 
stood the  natural  and  legal  consequences  which  would  follow  from  its 
execution,  whether  the  government  fulfilled  its  part  or  not. 

But  no  one  can  truthfully  say,  that  in  conferring  this  power  they 
contemplated  that  he  could  make  an  intermediate  agreement  which 
might  result,  in  consequences,  in  the  shape  of  damages,  which  could 
not  be  foreseen  or  computed.  Principals,  in  conferring  power  upon 
agents,  are  bound  to  contemplate  the  natural  and  legal  consequences 
of  the  execution  of  such  power.  But  no  one  is  bound  to  contemplate 
those  that  are  unnatural,  and  therefore  illegal. 

This  claim  of  collateral  damage  illustrates  the  want  of  power  to 
execute  the  instrument  upon  which  it  is  predicated. 

It  is  respectfully  insisted,  that  if  the  contract  was  binding,  there  is 
no  legal  eviden/ne  of  direct  or  consequential  damages,  there  being  no 
facts  proved,  and  nothing  but  opinions  given,  and  they  confined  to 
those  formed  at  the  time  of  making  the  agreement,  and  not  at  the 
present  time. 

R.  H.  GILLET,  SoUdtor. 

June  18,  1858. 


THSODOBE  ADAMS.  69 

IN  THE  COURT  OF  CLAIMS. 

Thbodobb  Adams  vs.  The  United  States. 
SdicUor'a  hrirfon  aec<md  reargument 
material  averments  in  the  petition. 

First.  That  the  plaintiff  and  Secretary  of  the  Treasury,  on  the  24th 
of  February,  1853,  entered  into  a  contract  whereby  the  plaintiff  agreed 
to  erect  an  appraiser's  store  at  San  Francisco,  and  the  Secretary 
agreed  that  he  would  take  a  lease  thereof  upon  certain  specified 
terms.     (Record,  p.  2.) 

Second.  That  the  plaintiff  proceeded  with  diligence  in  the  fulfilment 
of  said  contract  until  interrupted  and  prevented  undercolor  of  authority 
of  the  United  States,  and  said  contract  was  rescinded  by  them. 
Record,  p.  3.) 

Third.  That  he  sustained  damage  to  the  amount  of  $150,000,  for 
which  he  claims  judgment. 

material  facts  as  understood  by  the  solicitor. 

First.  The  execution  of  the  contract  by  the  parties  thereto  is 
proved  or  admitted. 

Second.  That  the  Secretary  of  the  Treasury,  deeming  the  contract 
void,  authorized  and  directed  a  notice  to  be  served  on  the  plaintiff, 
under  date  of  July  6,  1853,  in  these  words: 

**Sir:  I  am  directed  by  the  Secretary  of  the  Treasury  to  notify 
yon  that  the  contract  under  the  date  of  February  24,  1853,  is  deemed 
void  and  not  binding  on  the  United  States,  and  that  possession  will 
not  be  taken  of  the  premises,  if  built,  and  no  rent  will  ever  be  paid 
for  the  same.''     (Record,  p.  3.) 

Third.  That  the  plaintiff  had,  at  the  time  of  receiving  this  notice, 
made  some  arrangements  for  the  erection  of  the  building  described 
in  the  contract,  but  had  not  commenced  it. 

Fourth.  The  building  never  was  erected. 

Fifth.  That  there  is  no  evidence  from  which  damages  can  be  com- 
puted, if  the  plaintiff  were  entitled  to  recover. 

Sixth.  That  the  iron  work  procured  at  Boston  for  the  purpose  of 
erecting  said  building  was  contracted  for  by  said  plaintiff  and  one  J, 
H.  Clay  Mudd,  and,  as  far  as  there  is  evidence  of  title,  belonged  as 
moch  to  Mudd  as  to  the  plaintiff.     (Contract,  Record,  p.  66.) 

Bryant  testifies:  ''I  was  employed  by  Theodore  Adams  and  J. 
Henry  Clay  Mudd  in  the  spring  of  1853  to  make  plans,  specifications, 
and  contracts  for  a  United  States  appraiser's  warehouse,  and  particu- 
larly to  superintend  the  execution  of  the  iron  work  for  this  ware- 
house, agreed  to  be  furnished  by  Smith  &  Fulton,  of  Boston,  for  the 
said  Adams  and  Mudd,  under  a  contract  between  those  parties." 
(Record,  p.  61.) 
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Seventh,  The  contract  provides  for  the  payment  of  |25,000  per 
annum  for  two  years  only. 

The  fifth  article  of  the  contract  provides:  **It  is  matnally  nnder- 
stood,  covenanted,  and  agreed  between  the  party  of  the  first  part,  the 
said  Theodore  Adams,  and  the  party  of  the  second  part,  the  said  Thomas 
Corwin,  Secretary  of  the  Treasury  aforesaid,  and  (for)  the  United 
States,  that  at  the  expiration  of  two  years  of  the  said  term  of  ten 
years,  the  privilege  is  reserved  to  the  United  States,  if  the  Secretary 
of  the  Treasury  for  the  time  being  shall  require  and  direct  it,  and  so 
on  from  two  years  to  two  years  during  the  continuance  of  said  term, 
to  have  an  assessment  or  appraisement  of  what  shall  be  a  fair,  proper, 
and  reasonable  rent  for  the  said  building  for  the  next  ensuing  two 
years  of  said  term,  payable  monthly  in  the  manner  and  form  afore- 
said: such  appraisement  to  be  made  by  the  collector  of  the  customs 
for  the  port  of  San  Francisco,  or  such  other  person  as  the  Secretary 
of  the  Treasury  for  the  time  being  may  select,  and  such  person  as 
the  party  of  the  first  part''  may  select,  &c.     (Record,  p.  12.) 

Eighth.  The  taxes  at  four  per  cent,  per  annum  on  the  amount  of  the 
cost  of  the  building  and  lot  would  be  a  large  sum.  The  evidence  does 
not  show  this  value,  although  it  does  mention  four  per  cent,  as  the  rate 
of  taxation  for  a  part  of  the  time.     (Sullivan's  evidence,  p.  87.) 

He  says: 

*•  2d  interrogatory.  What  would  have  been  the  assessments  for 
taxes  on  the  appraiser's  store  and  lot  for  each  year  since  January, 
1854? 

**  Answer.  For  the  purposes  of  assessment,  judging  from  the  rates 
at  whic&  my  own  property  has  been  assessed,  that  house  and  lot 
would  have  been  appraised  at  fifty  thousand  dollars  in  the  year  1854, 
and  the  rate  of  taxation  for  that  year  was  about  four  per  cent.  The 
next  year  it  would  have  been  appraised  at  about  forty  thousand  dol- 
lars,  and  the  rate  of  taxa'ion  continued  the  same.  For  the  year 
1856  I  think  the  valuation  would  have  been  about  thirty  thousand 
dollars,  and  the  rate  of  taxation  about  the  same  as  before  stated. 
For  the  years  1857  and  1858  I  think  the  valuation  would  have  been 
about  the  same,  and  the  rate  of  taxation  during  those  years  abont 
two  per  cent." 

If  the  building  had  been  valued  at  $50,000  the  taxes  would  have 
been  $2,000,  which  the  owner  would  have  been  compelled  to  pay, 
which  would  have  to  be  deducted  from  his  profits. 

Ninth.  The  rent  under  the  contract,  if  the  building  had  been  com- 
pleted and  the  Secretary  had  performed  his  duty  under  the  fifth 
article,  would  have  been  merely  nominal  after  a  short  time,  and  hence 
his  claim  for  damages  should  be  graduated  by  the  rates  that  the 
property  would  have  commanded. 

Sullivan  says,  (p.  86:) 

**  I  have  been  a  resident  and  property-owner  from  the  year  1849  to 
the  present  time  in  San  Francisco;  and  early  in  the  year  1853  I  built 
three  stores  on  Clay  street,  between  Sansom  and  Battery  streets — a 
better  location  for  renting  than  the  lot  before  referred  to.  The 
buildings  were  each  about  forty  feet  front  and  sixty-five  feet  deep; 
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two  stories  and  basement;  of  brick.  In  May,  1853,  I  agreed  to  rent 
them  for  one  year  at  fifteen  hundred  dollars  each  per  month.  The 
lessee  paid  the  rents  for  nine  months,  and  then  failed.  Then,  in 
order  to  rent  them,  I  had  to  take  three  hundred  dollars  each  per 
month  for  the  year  1854.  In  1855  I  rented  them  at  two  hundred  and 
fifty  dollars  each  per  month.  I  am  very  well  posted  on  rents  in  San 
Francisco,  having  a  good  deal  of  leased  property,  and  having  devoted 
myself  exclusively  to  the  business,  with  the  exception  of  some  occa- 
sional attention  to  a  farm  carried  on  by  another  person  on  shares." 

Borch  testified,  (p.  80:) 

**  2d  interrogatory.  For  what  amount  per  annum  would  such  a  store 
on  said  lot  have  rented  for  each  year  since  the  1st  day  of  January, 
1854  ?  and  state,  also,  your  means  of  knowledge. 

**  Answer.  In  1854  I  think  that  store  would  have  rented  for  from 
ten  to  twelve  hundred  dollars  per  month  for  that  year:  for  1855, 
about  eight  hundred  dollars;  for  1856,  about  six  hundred  dollars;  for 
1857,  about  five  hundred  dollars  per  month;  and  since  that  time, 
about  four  hundred  or  four  hundred  and  fifty  dollars  per  month.  I 
judge  from  some  property  that  I  owned  in  that  neighborhood  from 
1553  to  1856. 

*•  3d  interrogatory.  Was  not  much  of  the  property  in  that  neigh- 
borhood, including  stores,  untenanted  from  that  time  up  to  the  present 
year? 

^*  Answer  much  of  the  property  in  that  neighborhood,  including  my 
own  store,  which  was  one  of  the  best  in  the  city,  has  been  unoccupied 
most  of  the  time  from  that  time  to  the  present,  because  no  price  could 
be  obtained  for  it. 

*  *  1st  cross-interrogatory  by  the  deputy  solicitor.  What  would  have 
been  a  fair  rent  for  a  building  such  as  the  appraiser's  store  was  intended 
to  be  in  1853? 

**  Answer.  Prom  what  I  was  offered  for  my  own  store,  which  was 
scarcely  one-third  the  size,  and  for  what  some  others  rented,  I  should 
judge  that  at  that  time  it  would  have  brought  about  three  thousand 
dollars  per  month.'' 

This  evidence,  introduced  by  the  plaintiff,  shows  that  the  rent, 
after  the  first  two  years,  would  have  been  merely  nominal;  and  the 
contract,  instead  of  being  profitable,  would  probably  have  proved 
really  a  very  losing  one  to  him  if  it  had  been  fulfilled  on  both  sides* 

10.  There  is  no  evidence  of  the  value  of  his  contract,  as  no  one 
offered  to  purchase  it;  and  all  the  evidence  offered  is  mere  matter  of 
opinion,  which  is  not,  in  such  a  case,  legal  evidence. 

11.  The  plaintiff's  loss  on  his  iron  and  other  property  mortgaged 
by  him  was  occasioned  by  his  own  acts  or  inability  to  perform  his 
undertakings,  and  did  not  necessarily  result  from  the  act  of  the  Sec* 
retary  of  the  Treasury,  who  was  not  to  pay  anything  until  one  month 
after  the  building  should  be  completed. 

The  mortgage  on  the  personal  property  was  not  given  until  the  15th 
of  December,  1853. — (Mortgage,  Record,  pp.  25  and  26.) 

The  iron  and  goods  began  to  arrive  the  1st  of  September,  and  the 
residue  came  within  that  year.     (Kellogg's  evidence,  pp.  17  and  18.) 
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The  plaintiff  mortgaged  all  the  property  because  be  was  nnable  to 
pay  even  the  freight,  and  the  whole  was  eventually  sold  for  a  small 
sum.     (Kellogg' s  evidence,  pp.  17  to  20.) 

There  was  a  previous  mortgage  on  the  real  estate  thus  mortgaged, 
given  to  one  Clark,  for  $40,000.     (Ibid.) 

12.  If  the  plaintiff  had  completed  his  building  he  could  have  rented 
it  to  others  upon  terms  as  favorable  to  himself  as  those  specified  in 
the  contract. 

These  witnesses  settled  this  question  conclusively.  Kellogg  says: 
^^From  my  knowledge  of  the  rents  ruling  at  the  time  in  question  in 
San  Francisco,  I  think  the  rent  fair  and  reasonable  for  such  a  build- 
ing, especially  as  to  buildings  for  the  United  States  and  State  purposes 
and  uses."     (Record,  pp.  20  and  21.) 

Throckmorton  says:  •*!  think  the  rent  fair  and  reasonable.  The 
bonded  warehouses  of  Eldridge  were  rented  to  the  United  States 
government  at  ten  thousand  dollars  per  month,  as  I  am  informed  and 
believe,  and  they  were  not  four  times  the  capacity  of  the  building 
described  in  the  exhibit  before  me.''     (Eecord,  p.  39.) 

Maurow  says:  **From  my  knowledge  of  rents  ruling  at  the  time  in 
question  in  San  Francisco,  I  think  the  rent  fair  and  reasonable  for 
such  a  building  as  the  contract  called  for,  and  I  think  it  was  fully  as 
low  as  other  buildings  of  like  character  were  renting  for  at  that  time 
by  any  or  to  any  one.'^     (Record,  p.  43.) 

Flint  says:  ''From  my  knowledge  of  rents  at  that  time,  especially 
in  case  of  buildings  leased  to  the  United  States  government,  and  to 
the  State,  city,  and  county,  I  consider  the  rent  agreed  upon  for  this 
building  a  reasonable  and  fair  one."     (Record,  p.  48.) 

Wriglit  says:  ''I  consider  the  rent  therein  stipulated  to  be  paid  by 
the  United  States  to  be  very  low  for  that  period,  and  under  the  pre- 
vailing  rate;  but  in  view  of  the  future,  in  a  lease  of  ten  years,  it  was 
fair  and  reasonable.  At  that  very  time  w^  had  under  lease  to  the 
United  States  a  certain  house — a  building  and  one  room  in  the  adja- 
cent building — at  the  rate  of  three  thousand  dollars  (|3,000)  per 
month.  The  capacity  and  cost  of  that  building,  including  the  adjoin- 
ing roomi  were  inferior  to  the  building  described  in  the  exhibit;  but 
it  was  not  leased  for  so  long  a  term."     (Record,  p.  54.) 

If  these  extracts  present  the  true  state  of  the  facts,  the  plaintiff,  if 
his  building  had  been  completed,  could  at  the  time  have  rented  the  same 
for  as  much  as  the  United  States  were  to  give,  and  he  could  not  have 
sustained  a  loss  by  the  refusal  of  the  Secretary  to  hire  the  building. 

LEQAL  PBOPOSrnONS. 

First.  Thai  the  Secretary  of  the  Treasury  was  not  authorized  by  law 
to  enter  into  a  contract  to  cause  a  building  to  be  erected^  and  thai  the  gov- 
ernment might  hire  it  for  an  appraiser's  store  or  any  other  purpose. 

The  plaintiff  claims  damages,  which  he  insists  resulted  from  the 
contract  to  build  an  appraiser's  store.  He  says  that  by  the  Secre- 
tary not  going  on  with  the  contract  to  builds  lie  has  sustained  great 
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damages.  He  does  not  go  for  rents,  because  he  had  no  bailding  to 
rent.  He  asserts  in  his  petition  :  "And  for  authority  of  the  Secre- 
tary to  bind  the  United  States  in  the  premises,  he  refers  to  the  acts 
of  Congress  regulating  the  collection  of  the  revenue  from  customs, 
passim  from  the  act  of  March  2,  1799,  to  the  act  of  March  3,  1849, 
and  to  the  joint  resolution  of  February  14,  1850,  and  to  the  contem- 
poraneons  construction  and  uniform  usage  of  the  executive  govern- 
ment in  this  behalf  under  said  statutes/' 

These  references  are  all  indefinite  except  to  the  joint  resolution  of 
February  14,  1850.  It  may  be  safely  said  none  but  the  last  has  any 
applicability,  and  that  is  in  these  words  : 

' '  That  the  Secretary  of  the  Treasury  shall  be  authorized  to  dispose 
of  bonded  warehouses  now  leased  by  the  government  on  or  before 
the  first  day  of  January  next,  on  the  best  practical  terms  for  the  gov- 
ernment ;  but  he  may  retain  such  parts  of  said  houses,  or  lecise  such 
other  bouses,  at  his  discretion,  as  may  be  necessary  for  the  storage 
of  undaimed  goods,  or  goods  which,  for  any  other  reasons,  are  required 
by  law  to  be  stored  by  the  govemment,^^ 

Here  is  the  whole  extent  of  the  power.  He  may  lease  buildings. 
These  words  as  used  here  are  not  susceptible  of  two  meanings.  They 
authorize  him  to  obtain  the  use  of  buildings  by  agreeing  to  pay  for 
such  use.  If  he  should,  under  this  law,  lease  a  building,  the  measure 
of  damages  which  the  lessor  would  be  entitled  would  be  the  amount 
of  rent  agreed  to  be  paid,  less  the  value  of  what  he  might  receive 
from  others  for  the  use. 

In  the  present  case,  the  Secretary  entered  into  a  contract  for  the 
erection  of  a  building,  and  the  damages  claimed  grow  out  of  his  refusal 
to  go  on  with  the  contract,  so  far  as  the  erection  is  concerned.  The 
act  did  not  authorize  him  to  contract  to  erect,  but  to  hire  an  erected 
building.  If  the  plaintiff  shall  now  say  he  does  not  claim  damages 
for  the  refusal  to  go  on  with  the  erection,  then  his  claim  cannot  be 
sustained,  because  he  has  not  fulfilled  the  contract  by  the  erection, 
and  is  not  entitled  to  anything  as  rent  or  damages  in  lieu  thereof. 
The  case  he  makes  and  attempts  to  prove  is  under  the  refusal  to  go 
on  with  the  contract  to  build. 

The  department  took  the  ground  that  this  contract  was  illegal.  If 
the  plaintiff  had  chosen  not  to  think  so,  he  might  have  gone  on  and 
put  up  his  building,  and  tendered  it,  and  then  claimed  the  rents ;  and, 
if  the  contract  really  contains  a  lease,  he  would  have  been  entitled  to 
be  made  good  for  his  loss  of  rents. 

Second.  The  Secretary  had  no  authority  to  make  an  agreement  binding 
the  government  to  take  a  Ua^se. 

There  is  some  obscurity  in  the  terms  of  the  contract  in  question^ 
whether  it  provides  for  giving  and  receiving  a  future  lease,  or  whether 
it  of  itself  constitutes  a  lease  to  take  effect  at  a  future  day.  The 
provision  relating  to  this  question  is  contained  in  the  2d  article,  and 
18  as  follows  : 

''The  party  of  the  first  part,  the  said  Theodore  Adams,  covenants, 
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agrees,  and  contracts  with  tiie  party  of  the  second  part,  the  said 
Thomas  Corwin,  Secretary  of  the  Treasury,  and  with  the  United 
States  aforesaid,  to  lease,  demise,  and  let  the  said  building  constructed 
and  completed  as  aforesaid  for  and  during  the  term  of  ten  years,  to 
commence  and  be  computed  from  the  day  on  which  said  building  shall 
be  completed  and  reudy  for  use,  and  delivered  to  the  collector  of  the 
customs  at  San  Francisco  aforesaid,  who  shall  accept  the  same  for 
occupancy  by  the  United  States ;  and  the  acceptance  of  the  said 
building  shall  be  indorsed  on  these  articles  on  file  in  his  office,  and 
signed  by  the  said  collector  as  evidence  of  the  commencement  of  the 
term  of  ten  years  aforesaid.  The  said  building  to  be  ready  for  occu- 
pancy and  delivered  as  aforesaid  to  the  said  collector  of  the  customs 
on  or  before  the  first  day  of  January,  in  the  year  eighteen  hundred 
and  fifty -four,  the  rent  thereof  to  commence  from  the  day  of  its  tender 
and  delivery  as  aforesaid."     (Record,  pp.  10, 11.) 

If  this  is  an  agreement  to  take  a  lease  when  the  building  shall  be 
completed,  the  Secretary  had  no  power  to  make  it.  His  power  was 
limited  to  taking  a  lease,  and  did  not  extend  to  making  a  contract  to 
the  effect  that  he  would  hereafter  take  a  lease,  and  if  he  did  not,  that 
the  United  States  should  respond  in  damages  for  his  failure  to  do  so. 

If,  on  the  other  hand,  this  provision  contained  a  present  lease  and 
possession  to  be  given  on  a  future  day,  then  the  damages  are  limited 
to  the  amount  of  difference  between  the  rent  agreed  upon  and  what 
the  plaintiff  could  have  obtained  from  others,  provided  he  had  had  the 
building  ready,  which  he  had  not. 

In  the  latter  case  he  is  not  entitled  to  any  damages,  because  he 
leased  what  did  not  exist,  and  what  he  never  created  and  had  ready 
for  the  government. 

In  the  former  case,  if  the  contract  was  valid,  he  could  only  be  en- 
titled to  what  he  could  show  himself  entitled  to  by  the  defendant's 
declining  to  take  a  lease  when  he  was  ready  and  tendered  one. 

In  neither  of  these  cases  is  there  now  in  the  record  any  evidence 
from  which  damages  can  be  computed,  if  any  had  in  fact  been  sus- 
tained. But  let  the  contract  be  construed  either  as  an  agreement  to 
accept  a  lease  or  as  a  present  lease,  in  neither  event  has  he  fulfilled 
the  contract  on  his  part  so  as  to  be  entitled  to  anything. 

Third.  The  Secretary  of  the  Treasury  had  no  power  to  maJce  a  lease 
for  appraiser 8 '  stores. 

This  point  is  established  by  the  extracts  from  the  statutes  hereafter 
cited. 

The  fact  of  being  Secretary  confers  no  power.  Unless  his  authority 
is  found  in  a  statute,  it  may  be  safely  said  that  it  does  not  exist.  The 
claimant  must  prove  its  existence,  and  it  cannot  be  inferred  or  pre- 
sumed. This  power  is  not  within  the  range  of  the  Secretary's  duties. 
He  cannot  possibly  attend  to  hiring  the  buildings  that  may  be  neces- 
sarily employed  at  the  one  hundred  and  twenty-six  custom-house 
offices  at  which  collectors  or  surveyors  are  established.     If  there  was 
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DO  law  for  it,  necessity  alone  wonid  leave  these  dnties  with  the  collec- 
tors, or  surveyors  where  there  are  no  collectors. 

The  practice  for  sixty  years  has  been  in  conformity  to  law,  during 
which  time  the  Secretary  has  had  no  lawful  authority  upon  this  sub* 
ject,  unless  some  special  law  has  conferred  it  in  a  particular  case,  and 
no  such  law  has  been  shown  applicable  to  this  case. 

The  fact  that  the  Secretary  is  a  high  official,  with  large,  general 
authority,  does  not  confer  upon  him  any  power  not  within  the  intent 
and  meaning  of  the  law.  He  had  no  more  authority  to  make  the  con- 
tract  and  bind  the  government  than  any  other  person,  whether  in  or 
oat  of  office. 

It  is  a  cardinal  maxim  in  construing  all  powers,  and  especially  those 
of  officers  of  government,  that  they  should  be  confined  to  those  which 
are  clearly  authorized  by  law.  The  Secretary  has  none  but  those 
conferred  by  statute.  Where  there  is  power  to  perform  an  act,  like 
taking  a  lease,  there  is  none  authorizing  an  agreement  that  he  will 
take  one  dependent  upon  a  contingency.  If  the  person  with  whom 
he  should  make  such  an  agreement  should  fail  to  perform,  no  recovery 
could  be  had  against  him,  because  the  Secretary  was  not  authorized 
to  make  such  a  contract  and  bind  the  government.  He  may  in  certain 
cases  take  leases  and  pay  rent,  but  he  has  not  one  particle  of  authority 
to  agree  that  he  will  thereafter  agree  to  do  so.  There  can  be  no 
necessity  for  the  exercise  of  the  power  now  claimed.  If  he  had  power 
to  take  a  lease  at  all,  he  could  have  entered  into  a  lease,  the  premises 
to  be  ready  for  occupancy,  fitted  up  as  required  by  a  specified  future 
day,  and  for  which  he  would  pay  a  specific  rent.  If  it  was  for  that  class 
of  buildings  which  he  could  hire,  then  both  parties  would  be  bound 
by  the  contract.  The  lessor  could  be  sued  for  a  breach  of  contract,  if 
he  failed ;  but  if  he  performed,  the  government  would  be  bound  to  pay 
the  rent. 

In  such  a  case  the  Secretary  would  perform  the  exact  duty  assigned 
to  him  by  the  law,  and  the  transaction  would  be  free  from  all  compli- 
cation, and  some  of  the  questions  now  raised,  and  especially  that  of 
collateral  damages. 

The  Secretary^  8  power  to  hire  storehouses  is  limited  to  two  dasses. 

The  power  now  claimed  for  the  Secretary  rests  upon  the  resolution 
of  February  14,  1850,  (9  U.  S.  L.,  560,  §  1,)  which  provides:  ^'That 
the  Secretary  of  the  Treasury  shall  be  authorized  to  dispose  of  bonded 
warehouses  now  leased  by  the  government  on  or  before  the  1st  of 
January  next,  on  the  best  practical  terms  for  the  government.  But 
he  may  retain  such  parts  of  said  houses,  or  lease  such  other  houses,  at 
his  discretion,  as  may  be  necessary  for  the  storage  of  undaimed  goods^ 
or  goods  which,  for  any  other  reasons,  are  required  by  law  to  be  stored 
hy  the  government. 

It  is  apparent  that  the  leading  object  of  this  resolution  was  to  get 
rid  of  the  bonded  warehouses  which  had  been  hired  under  the  pre- 
vious administration.  There  had  been  complaint  concerning  them, 
and  those  who  complained  sought  to  get  rid  of  them.  But  they  con- 
siderately authorized  the  retention  of  so  much  of  those  already  hired, 
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and  the  leasing  of  such  others,  as  the  exigencies  of  the  public  service 
actually  required. 

1.  Unclaimed  goods  are  daily  met  with  at  ports  of  entry,  and  provi- 
sion was  specially  made  for  these.  This  class  of  goods  is  described 
and  provided  for  by  the  56th  section  of  the  collertion  act  of  1799,  (1 
U.  S.  L.,  669,  and  by  the  act  of  April  2,  1844,  (5  U.  S.  L.,  653.) 

These  constitute  the  objects  of  the  first  proviso  of  the  resolution  of 
1850,  and  have  no  connexion  with  buildings  for  appraisers'  stores. 

2.  The  second  branch  of  the  proviso  is  less  specific,  though  quite 
certain.  It  relates  to  such  storehouses  us  may  be  necessary  for  such 
goods,  as  *Mbr  any  other  reasons,  are  required  by  law  to  bt  stored  by 
tike  government.^ ^ 

The  claimant  has  not  shown  that  the  law  required  the  government 
to  store  goods  in  an  appraiser's  store.  There  is  no  such  law.  Bat 
there  are  goods,  other  than  those  unclaimed,  which  the  government  is 
bound  under  the  law  to  store. 

The  69th  section  of  the  collection  act  of  1799  (U.  S.  L.,  678)  pro- 
vides: *'That  all  goods,  wares,  or  merchandise  which  shall  be  seized 
by  virtue  of  this  act  shall  be  put  into  and  remain  in  the  custody  of 
the  collector,  or  such  other  person  as  he  shall  appoint  for  that  pur- 
pose, until  such  proceedings  shall  be  had  as  by  this  act  are  required 
to  ascertain  whether  the  same  are  forfeited  or  not.'' 

This  covers  all  seizures,  and  the  time  of  storage  is  during  the  liti- 
gation for  their  condemnation. 

This  branch  of  the  proviso  looks  to  meeting  statute  requirements 
imposing  upon  the  government  the  duty  of  furnishing  storage.  It  has 
no  reference  to  offices  within  which  business  is  transacted,  whether 
by  appraisers  or  others.  This  is  a  wholly  different  matter.  Stores 
and  offices  are  in  no  sense  alike.  The  latter  refers  to  and  includes 
the  idea  of  transacting  official  business  with  those  who  call  for  that 
purpose,  while  the  former  relates  entirely  to  putting  things  in  a  safe 
place  out  of  the  way,  where  they  will  remain  until  a  future  time, 
wholly  undisturbed. 

If  there  is  a  law  requiring  the  government  to  furnish  appraisers' 
storehouses  for  the  storage  of  goods,  the  claimant  was  bound  to  point 
it  out;  and  his  not  having  done  so  is  good  evidence  that  no  such  law 
exists. 

He  has  failed  to  point  out  any  law  whatever  upon  the  subject. 
Those  above  referred  to  will  amply  supply  the  calls  of  the  resolution. 

The  fact  that  the  power  to  lease  all  buildings  necessary  for  the 
purpose  of  coUeding  the  revenue  is  vested  in  another  officer  repels 
the  presumption  that  there  was  any  intention  to  vest  such  power  in 
the  Secretary.  His  pK>wer  is  limited  by  the  resolution  to  the  ttoo 
cases  of  storage  qf  goods  which  tvere  required  by  law  to  be  stored. 

Fourth.  The  power  to  hire  the  necessary  store  and  other  houses  is 
devolved  by  law  upon  the  collectors  of  the  customs. 

This  point  is  demonstrated  by  the  citations  from  the  statutes  here- 
after given. 
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This  officer  was  selected  by  the  law,  and  for  the  reason  that  he  was 
the  most  fit  person  to  do  so.  He  knows  what  rents  ought  to  be  paid 
for  a  given  building,  and  whether  its  location  was  right  and  proper; 
and  he  would  best  know  what  buildings  are  required  for  the  public 
convenience. 

The  collector  is  the  proper  person  to  look  to  such  cases,  and  hence 
the  act  of  1799  conferred,  in  words,  the  power  to  procure  such  build- 
ings as  might  be  wanted. 

Act  of  1799,  1  U,  S.  L.,  642,  §  21:  Collector,  with  the  approbation 
of  the  Secretary  of  the  Treasury,  shall  *' provide,  at  the  public 
expense,  storehouses  for  the  safe  keeping  of  goods." 

Act  of  April  20,  1818,  3  U.  S.  L.,  469,  §  1:  *'Wines,  Ac,  Ac,  shall 
be  deposited  at  the  expense  and  risk  of  the  importer  in  such  public 
or  other  storehouses  as  may  be  agreed  upon  between  the  importer 
and  the  surveyor  or  officer  of  inspection  of  the  revenue,"  Ac. 

Act  of  March  3,  1841,  5  U.  S.  L.,  432,  §  5:  This  section  limits  the 
compensation  of  collectors,  and  requires  him  to  account  for  fees 
received  for  storage  beyond  the  rents  paid  by  the  collector.  It  con- 
fers no  special  authority  to  hire  warehouses. 

Act  of  1846,  9  U.  S.  L.,  53,  §  1,  authorizes  the  depositing  of  goods 
imported  "in  the  public  stores  or  in  other  stores  to  be  agreed  upon 
by  the  collector  or  chief  officer  of  the  port." 

It  then  provides  the  manner  of  so  doing,  and  that  he  shall  conform 
to  the  provisions  of  the  act  of  1818  above  referred  to. 

Section  5  confers  authority  upon  the  Secretary  of  the  Treasury  to 
make  warehouse  regulations. 

The  hiring  of  buildings  which  are  necessary  for  collecting  the  public 
revenue  from  the  customs  naturally  devolves  upon  the  collector,  who 
is  authorized  by  law  to  incur  and  pay  all  necessary  expenses. 

The  appraisers  are  mere  hands  of  his  for  ascertaining  dutiable 
values.  He  furnishes  them  suitable  offices  in  which  to  perform  their 
duties,  furnishes  them  with  everything  necessary  for  the  transaction 
of  their  business,  and  pays  all  the  needful  expenses,  not  one  dollar 
of  which  can  the  Secretary  pay  by  law,  nor  does  he  ever  do  so  in 
practice.  All  he  can  do  is  to  issue  his  instructions,  and  in  that  way 
control  the  collector. 

Fifth.  The  contract  in  qnegtum  was  forbidden  by  the  ea^ees  terms  cf 
law. 

The  act  of  1820,  hereafter  quoted,  forbids  the  Secretary  of  the 
Treasury,  among  others,  from  entering  into  a  contract,  except  specially 
authorized  by  law,  or  under  an  appropriation  adequate  for  its  fulfilment. 

In  this  case  there  was  no  special  authority  conferred,  nor  was  there 
at  that  time  an  appropriation  adequate  to  its  filfilment. 

The  Secretary  had  no  power  to  make  such  a  contract.  It  was  for- 
bidden by  statute. 

Act  ot  May  1,  1820,  3  U.  S.  L.,  368,  §  6:  **No  contract  shall  here- 
after be  made  by  the  Secretary  of  State,  or  of  the  Treasury,  or  of  the 
Department  of  War,  or  of  the  Navy,  except  under  a  law  authorizing 
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the  same,  or  under  an  appropriation  adequate  to  its  fulfilment;  and 
excepting,  also,  contracts  for  the  subsistence  and  clothing  of  the  army 
or  navy,  and  contracts  by  the  Quartermaster's  department,  which  may 
be  made  by  the  Secretaries  of  those  departments.'' 

1.  No  law  is  shown  authorizing  the  Secretary  of  the  Treasury  to 
make  this  contract. 

2.  There  was  no  appropriation  then  made  adequate  to  its  fulfilment* 
This  contract,  if  carried  out,  would  have  cost  $250, 000.     There  was 

no  appropriation  applicable.  The  appropriation  for  all  purposes  af 
collecting  the  revenue  from  customs  in  California  was  limited  to  the 
half  of  the  fiscal  year  of  1850  by  the  resolution  of  the  14th  of  February, 
1860.     (9  U.  S.  L.,  560.) 

Nothing  was  provided  for  any  subsequent  period  by  that  or  any 
other  act. 

It  follows  that  there  was  not  only  no  authority  to  make  the  contract 
in  question,  but  it  was  absolutely  prohibited  by  express  statute. 

If  this  contract  can  be  recognized,  there  is  nothing  in  the  law  to 
prevent  a  Secretary  from  making  similar  contracts  at  every  port  in 
the  Union,  and  thereby  pledge  the  revenues,  to  a  greater  or  less 
extent,  for  a  hundred  years  to  come.  A  construction  having  such 
possible  consequences  cannot  be  adopted. 

BAMAGEB. 

Sixth.  The  damages^  if  any,  and  what  the  plaint^  has  lost  by  not 
having  the  government  for  a  tenant  under  the  case  provided  in  the  contract. 

The  account  must  be  stated  thus:  Suppose  the  plaintiff  had  on  the 
day  he  proposed  to  have  the  house  and  lot,  such  as  is  described  in 
the  contract,  and  the  government  refused  to  receive  it,  then  the 
amount  that  he  lost  by  that  refusal  is  all  that  he  could  claim. 

He  has  made  no  proof  of  inability  to  rent  to  others,  because  he  had 
no  building  to  rent.  But  he  has  proved  that  the  rent  which  the  Sec- 
retary had  engaged  to  pay  was  not  more  than  like  buildings  were 
being  rented  for,  and  not  more  than  the  rent  was  worth.  If  this  is 
so,  then,  even  if  he  had  had  a  building  ready  at  the  time  agreed 
upon,  he  would  not  have  sustained  a  loss  by  the  Secretar}^  not  taking 
it.  Then  he  would  not  have  lost  anything  for  the  first  and  probably 
not  the  second  year  by  being  deprived  of  the  rent  agreed  upon. 
After  the  second  year  the  contract  had  continued,  the  machinery 
which  would  have  brought  the  rent  down  to  the  prevailing  rates, 
which  the  plaintiff  has  proved  would  have  been  ruii^ous  if  he  had 
rented  his  building. 

The  amount  which  the  plaintiff  insists  he  could  have  sold  his  con- 
tract for,  if  true,  as  he  claims,  cannot  form  the  criterion  of  damages. 
It  is  not  what  the  contract  might  have  sold  for,  but  what  it  would 

E reduce  if  carried  into  effect  by  both  parties — that  is,  if  the  plaintiff 
ad  erected  his  house  and  the  government  had  hired  it,  as  provided 
in  the  contract.  The  plaintiff  has  not  taken  evidence  to  this  point  at 
all,  but  has  asked  the  opinion  of  witnesses  what  they  think  Uie  con* 
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tract  would  have  sold  for.  These  witnesses  answer  from  $100,000  to 
$150y000.  Not  that  the  contract,  when  made,  would  have  sold  for 
any  snch  sam,  but  that  if  it  had  been  fulfilled  bj  the  plaintiff  bj 
erecting  the  building  and  the  government  had  taken  a  lease.  But  all 
this  is  predicated  upon  a  state  of  facts  wholly  conjectural.  The 
plaintiff  never  fulfilled  the  contract  on  his  part.  If  he  had  fulfilled 
it,  he  would  have  lost  far  more  by  it  than  he  has  shown  that  he  has 
lost  by  not  being  able  to  fulfil  it. 

Collateral  damages  cannot  be  recovered  in  any  case  but  only  those 
that  are  direct. 

If  Adams  had  put  up  his  building  according  to  his  agreement  and 
tendered  it,  and  he  could  not  have  rented  it  for  $25,000  per  annum, 
then  the  other  party  might  be  called  upon  to  make  up  the  deficiency 
if  the  transaction  was  valid. 

It  is  merely  speculative  to  say  he  could  have  sold  out  his  contract 
for  a  gross  sum.  That  is  mere  opinion  and  not  fact.  If  he  could  have 
sold  out  for  $100,000,  that  would  have  been  the  utmost  profit  he  can 
claim  to  have  lost. 

Now,  by  not  performing  in  his  part,  he  claims  not  only  his  wholly 
cowjedural  loss,  but  he  also  demands  for  a  supposed  loss  occasioned  by 
bis  not  performing  his  side  of  the  contract  far  enough  to  have  used 
the  materials  collected  in  preparing  to  commence  performance. 

He  demands  now  more,  in  consequence  of  non- performance  on  his 
part,  than  he  could  have  claimed  if  he  had  fully  performed. 

Hid  own  evidence  proves  that  his  loss  of  materials  is  no  portion  of 
the  damages  resulting  from  non-performance  by  the  government,  but 
was  wholly  occasioned  by  the  non- performance  upon  his  own  side. 
He  has  no  legal  claim  to  be  indemnified  for  any  such  loss. 

The  mode  of  proving  the  direct  damage  was  wholly  wrong  and 
illegal,  because  the  claimant  proved,  not /octo,  but  simply  oonduaione. 
This  was  not  authorized  by  any  known  rule  of  law.  The  facts  may 
establish  a  proposition  most  clearly  and  conclusively,  while  the  con- 
clusions or  the  opinions  of  a  witness  may  lead  to  a  totally  different 
result.  His  opinion  may  point  to  one  conclusion  while  the  facts  may 
point  to  the  opposite  conclusion.  Hence  the  evidence  in  this  case  is 
not  competent  to  establish  any  amount  of  damages. 

The  collateral  damage  insisted  upon  most  strongly  illustrates  the 
Secretary's  want  of  power  to  contract  that  he  would,  in  a  certain 
contingency,  take  a  lease. 

If  he  had  made  a  lease,  the  rent  would  be  all  that  could  be  claimed 
by  the  lessor;  and  if  he  did  not  enter  into  possession  and  occupy,  but 
refused  so  to  do,  and  the  lessor  fairly  leased  the  premises  for  the  best 
price,  his  damage,  if  any,  would  be  the  difference  in  the  rent  first 
agreed  to  be  paid  and  that  actually  received.  But  here  the  proposed 
lessor  claims,  not  only  the  profits  he  might  have  made  if  the  store 
had  been  built  and  hired,  but  also  a  large  amount  for  not  carrying 
out  the  first  contract  by  making  a  second. 

Clearly  the  Secretary  had  no  power  to  enter  into  a  contract  which 
should  subject  the  government  to  damages  which  could  not  possibly 
result  from  exercising  the  power  to  make  a  lease.     It  may  be  well 
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supposed  that  Congress,  in  conferring  power  to  make  a  lease,  under 
stood  the  natural  and  legal  consequences  which  would  follow  from  its 
execution,  whether  the  government  fulfilled  its  part  or  not. 

But  no  one  can  truthfully  say  that  in  conferring  this  power  they 
contemplated  that  he  could  make  an  intermediate  agreement  which 
might  result  in  consequences,  in  the  shape  of  damages,  which  could 
not  be  foreseen  or  computed.  Principals,  in  conferring  power  upon 
agents,  are  bound  to  contemplate  the  natural  and  legal  consequences 
of  tie  execution  of  such  power.  But  no  one  is  bound  to  contemplate 
those  that  are  unnatural  and  therefore  illegal. 

This  claim  of  collateral  damage  illustrates  the  want  of  power  to 
execute  the  instrument  upon  which  it  is  predicated. 

It  is  respectfully  insisted  that  if  the  contract  was  binding,  there  ia 
no  legal  evidence  of  direct  or  consequential  damages,  there  being  no 
facts  proved,  and  nothing  but  opinions  given,  and  they  confined  to 
those  formed  at  the  time  of  making  the  agreement,  and  not  at  the 
present  time. 

R.  H.  GILLET,  Solicitor. 

November  8,  1859. 


IN  THE  COUBT  OF  CLAIMS. 

Theodore  Adams  e;^.  The  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

On  the  24th  day  of  February,  A.  D.  eighteen  hundred  and  fifty- 
three,  the  petitioner  entered  into  a  contract,  in  writing,  with  the 
United  States,  of  the  following  tenor  and  effect:  The  petitioner,  on 
his  part,  agreed  to  construct,  in  the  city  of  San  Francisco,  for  the  use 
of  the  United  States,  a  building  of  the  dimensions  and  description 
therein  mentioned,  for  an  appraiser's  store  or  department;  to  locate 
the  same  on  part  of  lot  No.  326,  or  on  any  other  lot  in  San  Francisco, 
as  the  petitioner  might  select  or  prefer,  subject  to  the  approval  of  the 
collector  of  the  customs  at  San  Francisco,  where  dry  cellerage  could 
be  had,  convenient  to  the  custom-house  building  then  in  course  of 
construction  and  the  bonded  stores  then  in  the  occupancy  of  the 
United  States;  to  lease  the  building,  when  completed,  to  the  United 
States,  for  the  term  of  ten  years,  to  commence  from  the  day  on  which 
the  building  should  be  completed  and  ready  for  use,  and  delivered  to 
the  collector  of  the  customs  at  San  Francisco;  and  to  have  said  build- 
ing ready  for  occupanc}'^  and  delivery  to  the  collector  on  or  before  the 
first  day  of  January,  A.  D.  eighteen  hundred  and  fifty-four,  *'the 
rent  thereof  to  commence  from  the  day  of  its  tender  and  delivery.'* 
And  the  United  States,  on  their  part,  agreed  to  pay,  for  the  term 
above  mentioned,  an  annual  rent  for  the  building  of  ttcenty-Jive  thou- 
sand dollars^  payable  monthly,  in  sums  of  two  thousand  and  eighty- 
three  dollars  and  thirty-three  and  one-third  cents,  subject  to  these 
conditions: 
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(1.)  That  if  the  buildiDg,  or  any  portion  of  it  shoald  be  destroyed 
or  injured  by  fire  or  other  casualty,  or  otherwise  than  through  the 
neglect  or  default  of  the  United  States,  and  the  officers  and  servants 
in  charge  thereof,  the  rent,  or  a  rateable  portion  thereof,  as  the  build- 
ing might  be  rendered  more  or  less  unfit  for  occupancy,  should  cease 
until  it  should  be  rebuilt  or  repaired  and  rendered  fit  for  use  by  the 
United  States,  the  petitioner  using  all  reasonable  diligence  in  rebuild- 
ing or  repairing  the  same. 

(2.)  That,  at  the  expiration  of  two  years  of  the  term,  the  privilege 
was  reserved  to  the  United  States,  if  the  Secretary  of  the  Treasury  for 
the  time  being  should  require  and  direct  it,  and  so  on  from  two  years 
to  two  years  during  the  continuance  of  the  term,  to  have  an  assessment 
or  appraisement  of  what  should  be  a  fair,  proper,  and  reasonable  rent 
for  the  building  for  the  next  two  years  of  the  term,  payable  monthly, 
such  assessment  or  appraisement  to  be  made  as  in  the  contract  men- 
tioned: provided^  that  in  no  case  should  the  same  exceed  the  sum 
payable  monthly  for  the  first  two  years  of  the  term,  to  wit :  ttoo 
thousand  and  eighty-three  doUare  and  thirty-three  and  one-third  cents. 
(See  Exhibit,  No.  1.) 

On  the  part  of  the  United  States,  this  contract  was  made  by  the 
Secretary  of  the  Treasury.  (9  Stat  at  L  ,  p.  560,  Joint  Resolution, 
[No.  4.]) 

On  the  4th  day  of  March,  A.  D.  1853,  the  petitioner,  together  with 
one  J.  H.  Clay  Mudd,  entered  into  a  contract,  in  writing,  with  Smith 
&  Felton,  of  Boston,  for  certain  materials  therein  mentioned  and 
described,  to  be  delivered  at  the  vessel's  side,  on  the  wharf  at  Boston, 
on  or  before  the  firi^t  day  of  June,  A.  D.  1853.  These  materials  were 
designed  for  the  appraiser's  store,  which  the  petitioner  had  contracted 
to  lease  to  the  United  States.  They  were  prepared  accordingly,  and 
placed  on  board  of  the  packets  of  Gliddon  &  Williams  to  be  delivered 
at  San  Francisco.  (See  Gridley  E.  Bryant's  dep.,  and  papers  thereto 
annexed.) 

The  Secretary  of  the  Treasury,  in  a  communication  to  the  collector 
at  San  Francisco,  dated  April  12,  A.  D.  1853,  instructed  him  to  give 
notice,  in  writing,  to  the  petitioner,  that  the  contract  above  men- 
tioned of  the  24th  of  February,  A.  D.  1853,  was  deemed  void  and 
not  binding  on  the  United  States  ;  and  that  possession  would  not  be 
taken  of  the  premises  if  built,  and  no  rent  would  ever  be  paid  for 
the  same.  In  pursuance  of  these  instructions,  the  collector,  on  the 
6th  day  of  July,  A.  D.  1853,  gave  the  petitioner  the  notice,  in 
writing,  thereby  required. 

The  materials,  shipped  as  above  mentioned,  were  consigned  to 
Flint,  Peabody  &  Co.,  of  San  Francisco,  and  arrived  there — a  part 
of  them  on  the  Ist  day  of  September,  A.  D.  1853,  and  the  balance 
within  that  year.  On  their  arrival,  the  notice  of  the  collector  to  the 
petitioner  above  mentioned  having  been  given,  the  materials  were 
therefore  stored  at  the  risk  and  cost  of  the  petitioner,  and  as  additional 
security  for  the  amount  due  thereon.  This  amount,  including  cost, 
freight,  and  necessary  charges,  was  mne^een  thxmsandfowr  hundred  and 
ninety  five  ddUara^  ($19,495.)    The  same  materials  were  afterwards 
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conveyed  by  the  petitioner  to  Flint,  Peabody  &  Co.,  by  deed  dated 
the  15th  day  of  December,  A.  D.  1853,  by  way  of  mortgage,  to  secure 
the  payment  of  the  sum  of  money  last  mentioned.  The  mortgage 
was  afterwards  foreclosed,  and  the  materials  sold  by  the  sheriff  for 
nine  hundred  and  ninety-seven  dcUars  and  fifty  cenis.  The  materials, 
having  been  manufactured  expressly  for  the  building  to  be  erected  by 
the  petitioner,  are  utterly  valueless  for  any  other  building,  and  Flint, 
Peabody  A  Co.  have  not  been  able  to  dispose  of  them  at  any  price  in 
the  market  of  San  Francisco.  It  is  even  doubtful  whether  they  could 
be  disposed  of  as  old  iron,  as  the  cost  of  breaking  them  wd  lor  smelt- 
ing might  be  as  much  as  they  would  be  worth.  Old  iron,  at  the 
highest  price,  is  worth  only  one  cent  a  pound  in  the  market  of  San 
Francisco.  In  August,  A.  D.  1856,  when  the  mortgage  was  fore- 
closed, the  amount  due  by  the  petitioner,  including  original  cost, 
freight  and  charges,  storeage,  and  interest,  was  ttveniy-eight  thousand 
four  hundred  and  ttoenty-six  ddliars  and  fifty  cents. 

These  are  all  the  material  facts  which  have  been  shown  by  the 
evidence  in  this  case. 

The  Secretary  of  the  Treasury,  in  his  communication  to  the  col- 
lector of  San  Francisco  of  the  12th  day  of  April,  A.  D.  1853,  referred 
to  the  21st  section  of  the  act  of  March  2.  A.  D.  1799,  (1  Stat,  at  L., 
p.  642,  ch.  22;)  the  act  of  April  20,  A.  D.  1818,  (supposed  to  be  3 
Stat,  at  L.,  p.  469,  ch.  129,  §  1;)  the  act  of  March  3,  A.  D.  1841,  (5 
Stat,  at  L.,  p.  432,  ch.  35,  §  6;)  and  the  act  of  August  6,  A.  D.  1846, 
(9  Stat,  at  L.,  p.  64,  ch.  84;)  and  remarked  as  follows: 

**  The  foregoing  are  all  the  laws  giving  collectors  authority  to  rent 
stores  or  warehouses;  and  the  rent  and  selections  are  required  to  be 
subject  to  the  approval  of  the  Secretary. 

**  The  authority  is  given  to  the  collector,  and  not  to  the  Secretary. 
The  collector  is  to  rent  and  select,  and  the  Secretary  to  approve. 
There  is  no  authority  given  to  the  Secretary  to  rent,  and  no  authority 
to  the  collector  to  approve." 

The  Secretary  omitted  to  notice  the  joint  resolution  of  February  14, 
A.  D.  1850.  This  resolution  expressly  provides  **that  the  Secretary 
of  the  Treasury  shall  be  authorized  to  dispose  of  the  bonded  ware- 
houses now  leased  by  government,  on  or  before  the  first  of  January- 
next,  on  the  best  practicable  terms  for  the  government;  but  he  may 
retain  such  parts  of  said  houses,  or  lease  such  other  houses,  at  his 
discretion,  as  may  be  necessary  for  the  storage  of  unclaimed  goods, 
or  goods  which  for  any  other  reason  are  required  by  law  to  be  stored 
by  the  government." — (9  Stat.  atL.,  pp.  560-1.)  This  resolution,  in 
express  terms,  gives  authority  to  the  Secretary  of  the  Treasury  to  lease, 
at  his  discretion,  such  houses  as  are  therein  contemplated.  The  phrase 
"to  lease  "  is  not  used  in  the  resolution  in  its  strict  technical  sense, 
for  then  it  would  only  confer  authority  to  demise  houses  already  belong- 
ing to  the  United  States;  but  its  plain  meaning  was  to  authorize  the 
Secretary  of  the  Treasury  to  procure  houses  for  the  United  States  by 
obtaining  leases  thereof  from  their  owners. 

It  has  been  urged  that  the  power  given  to  the  Secretary  to  lease 
did  not  include  the  power  to  contract  for  a  lease,  and  that  the  contract 
made  with  the  petitioneri  being  a  contract  for  Bk  lease,  and  not  an  actual 
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lease,  was,  therefore,  not  authorized  by  law.  It  la  plain,  we  think, 
that  the  contract  made  with  the  petitioner  is  a  contract  for  a  lease, 
and  not  an  actual  lease.  But  it  is  a  general  principle  that  when  a 
)>ower  ia  given,  unless  the  contrary  intent  is  manifest,  it  includes  all 
the  necessary  means  of  executing  it  with  effect.  A  contract  for  a 
lease,  in  the  very  nature  of  things,  of  necessity  precedes  a  lease,  and 
the  latter  is  universally  but  the  consummation  of  the  former.  Not 
only  is  the  power  to  contract  for  a  lease,  especially  where  the  consid- 
eration is  a  valuable  one,  a  necessary  means  of  executing  the  power 
to  obtain  a  lease,  but  it  is  inconceivable  how  tlie  latter  power  could 
be  execnted  without  it.  It  seems  to  us,  therefore,  that  the  contract 
in  question  is  not  objectionable  on  the  ground  that  it  is  a  contract  for 
a  lease,  and  not  a  lease. 

But  whilst  a  grant  of  power,  unless  the  contrary  be  plainly  declared, 
includes  all  the  necessary  means  of  executing  it  with  effect,  it  includes 
nothing  moro.  Hence  the  power  to  lease  does  not  include  the  power 
to  cotiiradfor  the  building  of  the  house  to  be  leased,  for  there  is  no 
necessary  connexion  between  these  two  powers,  nor  is  the  latter  a 
necessary  means  of  executing  the  former. 

tJnder  the  influence  of  these  principles,  the  contract  in  question 
must  receive  an  interpretation  diflFerent  from  what  it  would  receive  if 
the  Secretary  of  the  Treasury  had  been  authorized  not  only  to  lease 
such  a  house  as  is  therein  described,  but  to  contract  in  behalf  of  the 
United  States  for  the  building  of  it.  Had  his  powers  extended  to 
both  subjects,  then  the  contract  would  be  interpreted  as  embracing 
both;  but  as  he  was  only  authorized  to  contract  for  a  lease,  it  is  valid 
only  to  that  extent,  and  that  part  of  it  which  refers  to  the  construction 
of  the  house  must  be  regarded  as  merely  descriptive  of  the  house  to 
be  leased.  The  contract  imposed  on  the  United  States  no  obligation 
whatever  growing  out  of  or  connected  with  the  mere  building  of  the 
house*.  It  is  a  contract  for  a  lease,  but  not  a  contract  for  the  building 
of  the  house  to  be  leased. 

It  has  been  insisted  that  the  house  described  in  the  contract  is  not 
such  a  house  as  the  Secretary  of  the  Treasury  had,  under  the  resolution 
of  February  14,  A.  D.  1850,  authority  to  lease.  But  that  resolution 
clothed  the  Secretary  with  a  wide  discretion;  and  it  seems  to  us  that 
it  fully  authorized  the  contract  in  question,  considering  it  merely  as  a 
contract  for  a  lease. 

It  is  also  insisted  that  the  contract  made  with  the  petitioner,  even 

if  it  be  valid,  has  not  been  violated  by  the  United  States.     Especially 

is  it  urged  that  the  notice  of  July  6th,  A.  D.  1853,  was  not  a  breach 

of  the  contract.     The  argument  is,  that  the  notice  could  only  become 

operative  as  a  breach  of  the  contract  if  unrevoked  when  the  time 

arrived  for  the  United  States  to  perform  their  part  of  the  contract, 

and  the  petitioner  was  then  wiUing  and  ready  to  perform  his  part  of 

the  contract.     It  is  also  urged  that  the  erection  of  the  building  was 

^  an  act  necessarily  to  be  done  by  the  petitioner  to  enable  him  to  be 

*  willing  and  ready  to  perform  his  part  of  the  contract,  and  that,  as  that 

act  was  not  done,  the  United  States  have  never  been  in  default. 

There  can  be  no  doubt  that  the  possession  by  the  petitioner  of  the 
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building  described  in  the  contract  on  or  before  the  Ist  day  of  January, 
A.  D.  1864,  was  a  condition  precedent  to  the  petitioner's  right  to 
require  the  United  States  to  accept  the  lease;  but  the  notice  of  the 
6th  day  of  July,  A.  D.  1853,  given  by  the  United  States  to  the  peti- 
tioner, continued  unretracted  till  after  the  Ist  day  of  January,  A.  D- 
1854;  and  in  considering  what  was  the  effect  of  this  notice  it  is  not 
material  to  inquire  whether  it  did  or  did  not  operate  as  an  immediate 
breach  of  the  contract.  The  lapse  of  time  has  incorporated  into  the 
case  another  element  of  inquiry — the  continuance  of  the  notice  unre- 
tracted till  after  the  day  when  the  building  was  to  be  ready  for 
occupancy.  The  legal  effect  of  the  notice  thus  unretracted  is,  that 
it  is  evidence  of  a  continuing  refusal  on  the  part  of  the  United  States 
to  execute  the  contract  down  to  and  inclusive  of  the  1st  day  of  Janu- 
ary, A.  D.  1854,  and  a  waiver  of  the  condition  precedent,  which  the 
petitioner  would  otherwise  have  been  obliged  to  perform,  and  thu» 
it  became  a  breach  of  the  contract,  even  if  it  did  not  so  operate 
immediately. 

The  cases  of  Leigh  vs.  Paterson,  8  Taunt.  B.,  540;  Phillpots  vs* 
Evans,  5  M.  A  Wels.,  477;  Ripley  m.  McClure,  4  Ex.  R.,  345,  have 
been  cited  in  support  of  the  proposition  that  the  notice  was  not  a 
breach  of  the  contract. 

In  the  case  of  Leigh  vs.  Paterson,  the  defendant  sold  to  the  plaintiff 
tallow,  to  be  delivered  in  oUH  December,  at  65«.  per  cwt.  On  the  Ist 
day  of  October,  when  the  market  price  of  tallow  was  71*.  per  ctct.,  he 
gave  notice  to  the  plaintiff  that  he  would  not  execute  the  contract. 
On  the  Slst  day  of  December  the  market  price  of  tallow  was  81«. 
per  cwt.  It  was  held  that  the  price  which  was  to  regulate  the  plain- 
tiff's damages  was  the  price  on  the  3  Ist  day  of  December,  and  this 
was  the  only  point  decided.  The  question  which  arose  in  the  case  of 
Phillpots  vs.  Evans  was  of  a  similar  character,  and  decided  in  the  same 
way. 

In  the  case  of  Ripley  vs.  McClnre,  the  plaintiff  agreed  to  sell  to  the 
defendant  one-third  of  a  cargo  of  tea,  to  be  delivered  to  the  defendant 
from  a  ship  on  her  arrival,  at  a  certain  price,  payable  after  delivery. 
Before  the  arrival  of  the  ship  the  defendant  refused  to  perform  the 
contract,  and  did  not  afterwards  retract  his  refusal.  It  was  held  that 
Buch  refusal,  unretracted  down  to  and  inclusive  of  the  time  when  the 
defendant  was  bound  to  receive  the  cargo,  was  evidence  of  a  continu- 
ing refusal,  and  a  waiver  of  the  condition  precedent  of  delivery,  and, 
consequently,  that  the  defendant  was  liable  for  the  breach  of  the 
contract. 

It  seems  to  us  not  only  that  these  cases  do  not  sustain  the  proposi- 
tion for  which  they  were  cited,  but  that  the  case  of  Ripley  w.  McClure 
at  least  is  a  direct  authority  in  favor  of  the  view  which  we  have  pre- 
sented as  to  the  effect  of  the  unretracted  notice  of  July  6,  A.  D.  1853. 
In  truth,  the  precise  point  for  which  these  cases  were  cited  did  not 
arise  in  either  of  them.  It  could  ^rise  only  in  a  case  where  the  action  . 
was  brought  before  the  time  of  performing  the  condition  had  arrived. 
But  subsequent  cases  have  gone  much  further  than  the  case  of  Ripley 
vs.  McOlure. 
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In  Hochster  vs.  DeLatoar,  20  En.  Ijsw  A  Eq«  B.,  167,  it  was  held, 
that  if  A  engages  to  employ  B  in  his  serrice,  the  term  to  commence 
at  a  future  day,  and  before  that  day  refuses  to  employ  him,  this  is  a 
breach  of  the  contract,  and  B  may  have  his  action  therefor  immediately^ 
and  is  not  bound  to  wait  until  the  day  when  the  service  was  to  com- 
mence; and  that  A,  in  such  a  case,  has  no  right  to  a  locus  peneieniice. 
In  this  case  Lord  Campbell  observed,  that  when  there  is  a  contract 
to  do  an  act  on  a  future  day,  there  is  a  relation  constituted  between 
the  parties  in  the  meantime  by  the  contract,  and  they  impliedly 
promise  that  in  the  meantime  neither  will  do  anything  to  the  preju- 
dice of  the  other  inconsistent  with  that  relation. 

In  Cort  vs.  Ambergate,  17  Ad*  &  Ellis.  N.  S.,  144,  it  was  held,  that 
where  there  is  an  executory  contract  for  the  manufacturing  and  sup- 
ply of  goods  from  time  to  time,  to  be  paid  for  after  delivery,  if  the 
purchaser,  having  accepted  and  paid  for  a  portion  of  the  goods  con- 
tracted for,  gives  notice  to  the  vendor  not  to  manufacture  any  more, 
as  he  has  no  occasion  for  them,  and  will  not  accept  or  pay  for  them, 
the  seller,  having  been  desirous  and  able  to  complete  the  contract, 
may,  without  manufacturing  and  tendering  the  rest  of  the  goods, 
maintain  an  action  against  tbe  purchaser  for  breach  of  the  contract. 
Proof  of  such  notice  was  held  sufficient  to  entitle  the  plaintiff  to  re- 
cover on  a  count  in  which  it  was  averred  that  he  was  ready  and  willing 
to  perform  the  contract,  and  that  the  defendant  refused  to  accept  the 
residue  of  the  goods,  and  prevented  and  discharged  the  plaintiff  from 
supplying  them,  and  from  further  executing  the  contract.  The  court 
say:  **  We  are  of  the  opinion,  however,  that  the  jury  were  fully  justi- 
fied upon  the  evidence  in  finding  that  the  plaintiffs  were  ready  and 
willing  to  perform  the  contract,  although  they  never  made  and  ten- 
dered the  residue  of  the  chairs.  In  common  sense  the  meaning  of 
such  averment  of  readiness  and  willingness  must  be  that  the  nou -com- 
pletion of  the  contract  was  not  the  fault  of  the  plaintiffs,  and  that 
they  were  disposed  and  able  to  complete  it  if  it  had  not  been  renounced 
by  the  defendants.  What  more  can  reasonably  be  required  by  the 
parties  for  whom  the  goods  are  to  be  manufactured  7  If,  having  ac- 
cepted a  part,  they  are  unable  to  pay  for  the  residue,  and  have  resolved 
not  to  accept  them,  no  benefit  can  accrue  to  them  from  a  useless  waste 
of  materials  and  labor  which  might  possibly  enhance  the  amount  of 
damages  to  be  awarded  against  them.''  (See  also  the  cases  of  Clark 
vs.  Marsiglia,  1  Denio  B.,  317;  and  Derby  vs.  Johnson,  21  Yerm. 
E.,  21.) 

But  whilst,  in  respect  to  the  right  of  action,  the  petitioner  stands 
as  if  the  condition  precedent  had  been  performed,  still  it  was  not  per- 
formed. As  regards  the  rules  of  pleading  and  evidence  there  was  a 
performance,  but  it  was  a  performance  only  in  the  sense  of  those 
rules,  and  does  not  regulate  the  amount  of  damages.  Shannon  vs. 
Gomstock,  21  Wend.  B.,  457.  The  petitioner  did  not,  in  fact,  have 
the  house  described  in  the  contract  to  be  leased,  nor  was  his  lot  used 
even  for  a  day  for  the  building.  He  cannot,  therefore,  be  justly  en- 
titled to  the  same  damages  as  if  he  had  had  the  house  and  divested 
himself  of  the  use  of  his  lot.     He  is  entitled  to  such  damages,  and  to 
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each  only,  as  have  actually  accrued  from  the  breach  of  the  contract* 
(Chambers  vs.  McAllister,  6  Dana  R.,  H57.)  The  United  States,  in 
putting  an  end  to  the  contract,  subjected  themselves  to  all  the  conse- 
quences of  such  a  breach  thereof,  (Derby  vs.  Johnson,  21  Verm.  R., 
17,)  and  to  a  liability  to  the  petitioner  for  the  gain  or  profit  which  he 
would  have  made  if  he  had  been  permitted  to  complete  his  contract. 
(Phil.  Wil.  &  Bait.  R.  R.  Co.  vs.  Howard,  13  How.  R.,  330.  What 
those  consequences  are,  or  what  such  gain  or  profit  is,  there  toust  be, 
in  a  case  like  the  present,  much  difficulty  in  determining. 

The  contract  between  the  United  States  and  the  petitioner  was,  as 
we  have  seen,  a  contract  for  a  lease,  and  not  a  contract  for  the  build- 
ing of  the  house  to  be  leased.  Hence  the  petitioner  is  not  entitled  to 
damages  against  the  United  States  on  account  of  any  loss  Which  he 
may  have  sustained  in  preparing  materials  for  the  construction  of  the 
house.  To  subject  them  to  damages  on  that  account  would  be  to 
render  them  liable  for  the  breach  of  a  contract  which  they  did  not 
either  make  or  authorize  to  be  made.  The  loss  of  the  materials  as 
such  was  not  one  of  the  consequences  of  the  breach  of  the  contract. 

The  witness  Kellogg  testifies,  that  he  considers  the  loss  sustained  by 
the  petitioner  at  least  owe  hundred  and  fifty  thousand  dollars:  for,  if 
the  building  had  been  finished  and  accepted  by  the  government,  he 
has  no  doubt  that  the  contrax^.  would  have  been  sold  to  responsible 
persons  for  that  sum,  at  least. 

The  witness  Wright  testifies  that,  under  all  the  circumstances,  he 
thinks  the  petitioners  gain  or  profit  would  have  been/ro?7i  onA  hun^ 
dred  thousand  dollars  to  one  hundred  and  fifty  thousand  dollars.  He 
thinks  that  the  contract  could  have  been  sold  for  at  least  one  hundred 
thousand  dollars,  the  tenant  being  the  government  and  the  term  ten 
years .  If  the  building  had  been  up  and  the  government  in  posses- 
sion, ho  thinks  the  petitioner  could  have  sold  the  term  for  one  hundred 
and  fifty  thousand  dollars. 

The  witness  Marrow  testifies  that  he  has  no  doubt  thsi  if  the  buUd- 
ing  had  been  completed  and  the  United  States  had  taken  possession  of  it, 
the  contrad;  could  have  been  sold  to  responsible  persons  for  one  hundred 
thousand  dcUars,  at  least. 

The  witness  Flint  estimates  the  petitioner's  loss  at/rom  owe  Aunclred 
thousand  dollars  to  two  hundred  tliousand  doHa/rs.  If  the  building 
had  been  completed  and  the  United  States  had  taken  possession  of  it, 
he  thinks  that  the  controjct  would  have  been  worth  one  hundred  and 
fifty  thousand  dcUars,  and  might  have  been  sold  to  responsible  persons 
at  that  time  for  that  sum. 

These  are  obviously  merely  conjectural  statements,  not  estimates 
based  upon  substantial  and  tangible  data.  They  do  not  furnish  the 
elements  for  any  judicial  conclusion  whatever.  In  strictness  they  are 
not  even  admissible  as  evidence.  If,  in  the  event  that  the  building 
had  been  erected  and  the  United  States  had  taken  possession,  the  con* 
traH  could  have  been  sold  for  one  hundred  and  fifty  thousand  doOars^ 
how  much  of  this  sum  would  have  been  profit  ?  In  selling  the  con- 
<rac^  what  would  the  petitioner  have  parted  with;  and  what  would 
have  been  the  purchaser's  rights  and  obligations?  What  was  the 
petitioner's  lot  worth?     Was   it   worth  the  debt  of  forty  thousand 
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dcilars  to  which  it  was  then  subject  by  way  of  mortgage  ?  The  peti- 
tioner had  already  expended  nearly  twenty  tJiousand  dollars  in  the 
purchase  of  castings  merely,  what  additional  sum  must  he  have  ex- 
pended in  the  erection  of  the  bailding  ?  How  can  it  be  judicially 
determined  whether  the  estimate  of  one  hundred  thousand  dollars,  or 
that  of  tvH>  hundred  thousand  dcUarSj  is  correct  ?  By  what  process 
did  the  witnesses  respectively  arrive  at  their  conclusions  ?  What  were 
the  elements  which  entered  into  their  calculations  ?  By  what  tests 
shall  we  estimate  their  evidence  ?  Answers  to  these  questions  seem 
to  us  to  be  essential,  but  they  are  not  furnished  by  the  evidence  in 
this  case.  For  a  breach  of  contract,  actual  damages  only — such  as 
are  capable  of  being  stated  and  capable  of  being  estimated — can  be 
allowed.  (Hamlin  vs.  The  G.  N.  R.  Co.,  38  En.  Law  &  Eq.  R.,  336, 
338.)  It  is  obviously  impossible,  from  the  evidence  before  us,  either  to 
state  or  to  estimate  the  damages  which  the  petitioner  has  sustained. 

We  are  of  the  opinion  that,  as  the  case  now  stands,  the  petitioner 
is  not  entitled  to  relief. 


in  the  ooubt  op  claims. 
Theodore  Adams  vs.  The  United  States. 

SCABBURGH,  J.,  delivered  the  opinion  of  the  court. 

In  an  opinion  delivered  in  this  case  on  the  first  day  of  November, 
A.  D.  1858.  this  court  unanimously  held  that  the  contract  on  which 
the  petitioner's  claim  is  based  is  valid;  that  it  is  a  contract  for  a  lease, 
and  is  not  a  lease;  that  so  much  of  it  as  refers  to  the  construction  of  the 
bnilding  is  merely  descriptive  of  the  house  to  be  leased;  that  it  was 
broken  by  the  United  States;  that  the  petitioner  is  entitled  to  such 
damages  as  have  actually  accrued  from  the  breach  of  the  contract,  and 
to  such  gain  or  profit  as  he  would  have  made  if  he  had  been  permitted 
to  complete  the  contract,  but  that  the  loss  of  the  materials  prepared 
for  the  building,  as  such,  is  not  to  be  included  in  the  estimate  of  the 
damages;  and  that,  as  the  case  then  stood,  a  proper  estimate  of  the 
damages  could  not  be  made. 

Since  that  time  the  petitioner  has  filed  an  amepded  petition  and 
additional  testimony,  and  testimony  has  also  been  filed  by  the  United 
States,  and  this  case  has  again  been  submitted  to  our  consideration. 

It  appears  from  the  evidence  that  the  petitioner  invested  in  mate- 
rials, including  their  cost,  freight,  and  necessary  charges,  the  sum  of 
nineteen  thousand  four  hundred  and  ninety-Jive  dollars;  and  that  they, 
being  comparatively  useless  for  any  other  purpose,  were  afterwards 
sold,  under  legal  process,  at  nine  hundred  and  ninety-seven  dollars  and 
ffty  cents — ^a  sum  insufficient  to  pay  the  interest  which  had  accrued 
thereon,  storage,  costs  of  suit,  and  other  charges. 
•  It  does  not  appear  what  disposition  was  made  by  the  petitioner  of 
the  lot  on  which  the  building  was  to  have  been  erected;  nor  does  it 
appear  what  damage  he  sustained  by  the  failure  of  the  United  States 
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to  occapy  it,  or  that  he  actually  tamed  it  to  better  advantage  than  he 
would  have  obtained  if  it  had  been  so  occupied.  Nor  is  it  shown  by 
the  evidence  that  the  money  which  would  have  been  required  for  the 
completion  of  the  building  was  not  or  could  not  have  been  employed 
as  advantageously  by  the  petitioner  in  other  investments.  Hence,  in 
estimating  the  damages,  we  make  no  allowance  whatever  either  for  or 
against  the  petitioner  on  account  of  his  lot,  or  on  account  of  the  money 
which  would  have  been  required  for  the  completion  of  the  building. 
But  as  the  materials  provided  by  the  petitioner  turned  out  a  total  loss^ 
and  as,  after  the  notice  given  by  the  United  States  to  him  on  the  6th 
day  of  July,  A.  D.  1853,  he  was  not  at  liberty  to  proceed  further  so 
as  to  bind  the  United  States,  (see  the  cases  referred  to  in  our  former 
opinion,)  we  must  regard  the  contract  as  actually  performed  to  the 
extent  of  those  materials,  and  estimate  the  damages  accordingly. 
Therefore,  as  if  the  building  had  been  put  up  and  the  United  States 
had  entered  into  possession  and  occupied  it  during  the  whole  term, 
the  petitioner  would  have  become  entitled  to  the  rent  provided  for  in 
the  contract,  so  now  he  is  entitled  to  such  a  proportion  of  that  rent  as 
the  cost  of  the  materials  bears  to  what  would  have  been  the  total 
amount  of  his  investments  if  the  building  had  been  completed. 

We  estimate  the  lot  on  which  the  building  was  to  be  erected 

at $19,000 

The  materials  cost,  as  we  have  seen 19,495 

We  estimate  the  amount  which  would  have  been  required 

for  the  completion  of  the  building  at 37,795 

Making  tte  total  investment 76,290 

By  the  express  terms  of  the  contract,  at  the  end  of  each  period  of 
two  years  during  the  term,  an  assessment  or  appraisement  might  have 
been  required,  and,  according  to  the  evidence,  in  that  event  the  rent 
stipulated  for  the  first  period  of  two  years  would  have  been  reduced. 
It  was  to  have  been  an  ''  assessment  or  appraisement  of  what  shall  be 
a  fair,  proper,  and  reasonable  rent;"  and,  in  making  it,  we  think 
reference  must  have  been  had  as  well  to  the  value  of  the  property — 
the  amount  actually  invested  by  the  petitioner — and  the  character  of 
the  building,  as  to  the  rates  of  rents  which  might  have  prevailed  at 
San  Francisco.  Taking  these  matters  into  consideration,  in  connexion 
with  the  rate  of  interest  in  California,  our  estimate  is,  that  twelve 
and  a  half  per  centunj^  per  annum,  upon  what  would  have  been  the 
whole  value  of  the  property,  would  have  made  the  rent,  after  the  first 
two  years  of  the  term,  ''fair,  proper,  and  reasonable,''  in  the  sense 
and  according  to  the  intent  and  meaning  of  the  contract. 

The  rent  for  the  first  two  years  would  have  been $50, 000 

For  the  remaining  eight  years,  at  12^  per  centum -per  BJinnm, 

on  the  whole  investment,  if  it  had  been  made 76, 290 

Total  amount  of  rents,  if  the  building  had  been  put  up  and 
occupied  by  the  United  States 126, 290 
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Then,  as  |76,290  (the  whole  amount  of  the  investment)  is  to 
^126,290,  (the  whole  value  of  the  rents,)  so  is  $19,475  (the  amount 
actaally  invested)  to  $32. 238  79  the  damages  to  which  the  petitioner 
is  entitled.  We  have  made  no  allowance  of  interest  either  for  or 
against  the  petitioner.  We  shall  report  to  Congress  a  bill  in  his 
favor  for  the  sum  of  thirty- two  thousand  two  hundred  and  thirty-eight 
dollars  and  seventy-nine  cents. 


IN  THE  COUBT  OF  CLAIMS. 

Theodobb  Adaiis  vs.  The  United  States. 

IjOBING,  J.,  dissenting. 

The  petitioner  claims  upon  a  contract  made  by  him  with  the  Secre^ 
tary  of  the  Treasury,  on  the  part  of  the  United  States,  on  the  24th  of 
February,  1853,  and  set  forth  in  the  record. 

It  is  objected  by  the  solicitor  that  the  Secretary  of  the  Treasury  was 
not  authorized  to  make  the  contract.  I  think  that  the  objection  is 
well  founded. 

The  statutes  of  1842  (ch.  70,  §  12)  and  of  1846  (ch.  84)  established 
the  warehouse  system,  by  which  any  goods  imported,  upon  which  the 
doties  were  not  duly  paid,  or  which  were  entered  for  warehousing, 
might  be  deposited  on  storage  in  stores,  £c.,  owned  or  leased  by  the 
United  States,  and  termed  bonded  warehouses. 

And  the  goods  and  merchandise  so  deposited  were  subject  to  the 
numerous  and  stringent  provisions  of  law  constituting  the  warehouse 
system.  They  were  to  be  kept  under  the  joint  locks  of  the  inspector 
and  the  owner,  at  the  charge  of  the  owner,  subject  to  his  order  on 
paying  the  duties  and  expenses,  to  be  ascertained  at  their  entry  for 
warehousing,  and  to  be  secured  by  bond.  They  were  to  be  withdrawn 
in  not  less  than  the  quantities  specified.  They  were  to  be  sold  after  a 
year  if  the  duties  and  charges  were  not  paid,  and  the  proceeds,  after 
paying  storage,  Ac,  paid  over  to  the  owner,  Ac.  They  might  be 
withdrawn  for  re-exportation  and  drawback,  or  transportation  to 
another  port  of  entry.  H  fraudulently  concealed  or  removed,  they 
were  forfeited  and  a  penalty  incurred;  and  the  stores  were  not  to  be 
opened  except  in  the  presence  of  an  officer.  Any  fraudulent  altera* 
tion  of  the  revenue  marks  was  punishable  by  a  penalty.  And  quar- 
terly reports  of  the  goods  remaining  in  the  warehouses  were  to  be 
made  by  the  collector  to  the  Secretary  of  the  Treasury,  and  published 
in  the  principal  papers  of  the  city  of  Washington. 

Now,  these  provisions  are  manifestly  inapplicable  to  goods  which 
are  in  the  hands  of  appraisers,  Ac,  in  the  regular  process  of  entry, 
and  for  their  passage  into  the  immediate  consumption  of  the  country; 
and  they  are  exclusively  applicable  to  goods  which  are  on  storage^  in 
the  proper  and  ordinary  sense  of  that  term,  and  paying  the  charges  of 
storage  in  the  public  warehouses  where  they  are  deposited,  because 
they  are  withheld  from  passing  immediately  into  the  consumption  of 

Rep.  0.  C.  256 ^7 


90  THEODOBE   ADAMS. 

the  country;  and  this  is  the  purpose  and  characteristic  of  theit  storage 
which  belongs  to  the  bonded  warehouses  and  the  warehouse  system. 

Then,  in  direct  reference  to  these,  the  joint  resolution  of  February 
14,  1850,  appropriates  (among  other  things)  '*  fifty  thousand  dollars 
for  warehouses,''  and  then  provides  as  follows:  '' Provided,  That  the 
Secretary  of  the  Treasury  shall  be  authorized  to  dispose  of  the  bonded 
warehouses  now  leased  by  government  on  or  before  the  first  day  of 
January  next,  on  the  best  practicable  terms  for  the  government.  But 
he  may  retain  such  parts  of  said  houses,  or  lease  such  other  houses,  at 
his  discretion,  as  may  be  necessary  for  the  storage  of  unclaimed  goods, 
or  goods  w^hich  for  any  other  reasons  are  required  by  law  to  be  stored 
by  government.'' 

The  discretion  and  the  power  to  retain  or  lease  here  given  to  the 
Secretary  are  clearly  limited  to  the  **«/oragfe"  necessary  for  the  pur- 
pose specified,  and  therefore  the  question,  and  I  think  the  only  ques- 
tion, is,  what  does  the  word   ** storage"  mean  in  the  proviso  cited. 

The  answer  to  the  question  is  to  be  deduced  from  the  purpose  and 
context  of  the  resolution.  The  context  shows  that  the  subject- matter 
of  the  resolution  is  the  bonded  warehouses,  which  belong  to  the  ware- 
house system,  and  the  ^^ storage^'  mentioned  is  to  be  referred  to  that. 
Then  the  resolution  authorizes  the  Secretary  of  the  Treasury  to  dis- 
pose of,  within  the  year,  all  the  bonded  warehouses  *'fea5ed"  by  the 
government;  and  this  would  leave  only  the  bonded  warehouses  ovmed 
by  the  government  for  its  use,  and  these,  at  some  places  and  times, 
might  prove  insufficient.  To  prevent  this  inconvenience,  as  I  think, 
the  Secretary  is  then  authorized  to  retain  such  parts  of  the  bonded 
warehouses  leased  or  lease  such  other  houses  as  may  be  necessary  for 
the  purpose  specified.  But  these  parts  of  the  leased  bonded  ware- 
houses retained,  or  these  other  houses  leased,  are  only  substitutes  for 
the  bonded  warehouses  disposed  of,  and  are  to  continue  and  furnish 
the  same  kind  of  **«/orasre"— that  is,  ^^storage^^  in  the  proper  sense 
of  that  word,  where  goods  are  deposited  in  the  public  stores,  paying 
the  charges  of  storage,  and  while  withheld  from  entry  for  the  imme- 
diate payment  of  duties  and  from  passing  into  the  immediate  con- 
sumption of  the  country. 

And  such  a  provision  was  necessary,  because  the  goods  required  by 
law  to  be  stored  by  the  government  are  of  many  kinds,  and,  in  the 
extended  commerce  of  the  country,  of  great  amount.  They  are  un- 
claimed goods;  goods  of  which  the  entry  is  imperfect;  damaged  goods; 
goods  unladen  from  vessels  in  distress,  or  deposited  in  lieu  of  duties; 
or  fraudulently  invoiced;  or  seized,  &c.,  &c.,  (March  2,  1799,  I  U.  S. 
L.,  627;)  and  all  these  are  embraced  in  the  words  of  the  resolution 
**  unclaimed  goods,  or  goods  which  for  any  other  reasons  are  required 
by  law  to  be  stored  by  the  government." 

As  I  think  the  word  '^  storage,^ ^  in  the  joint  resolution  of  February 
14,  1850,  has  only  the  signification  I  have  stated,  I  think  the  resolu- 
tion only  authorized  the  Secretary  to  lease  such  buildings  as  the  dis- 
posal of  the  leased  bonded  warehouses  made  necessary  for  the  storage 
of  unclaimed  goods,  and  goods  in  position  like  them  and  above  speci- 
fied  as  those  required  by  law  to  be  stored  by  the  government,  and 
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that  it  has  no  reference  to  the  duties  of  appraisers  or  the  stores  in 
which  they  perform  their  duties,  and  in  which  imported  goods  are  held 
only  for  the  purpose  of  appraisement,  and  only  for  such  time,  be  it 
longer  or  shorter,  as  may  be  necessary  for  that  purpose.  And  I  think, 
therefore,  that  the  resolution  did  not  authorize  the  Secretary  to  pro- 
vide accommodations  for  appraisers,  any  more  than  for  weighers, 
^ugers,  inspectors,  clerks,  or  a  whole  custom-house  establishment. 
For  all  these  the  law  has,  from  the  beginning,  otherwise  provided. 

NoWj  upon  the  evidence,  the  building  to  be  leased  was  an  appraiser's 
store,  for  in  the  contract  it  is  described  as  *  *  for  the  use  of  the  United 
States  for  an  appraiser's  store  or  department;''  and  it  certainly  was 
for  something  more  than  for  such  "storage"  as  I  have  described  above, 
for  the  contract  specifies  as  follows:  *'The  first  or  principal  story  to 
be  fitted  up  as  a  store  for  the  reception  and  discharge  of  appraiser's 
goods;  the  interior  walls  and  ceilings  not  to  be  plastered;  the  second 
story  to  be  finished  with  the  necessary  passages  and  examining  rooms, 
and  to  be  divided  into  suitable  apartments,  the  walls  and  ceilings  of 
which  shall  be  plastered,  for  the  accommodation  of  the  appraiser's, 
their  assistants  and  clerks;  and  the  third  story  to  be  fitted  and  finished 
similar  to  the  first,  except  such  portion  as  may  be  required  for  the 
sjime  purposes  as  the  second  story,  in  which  event  it  shall  be  similarly 
finished." 

And  then  the  contract  further  specifies:  **The  second  and  third 
stories  of  said  building  to  be  lighted  by  windows  in  the  front  and  rear, 
and  such  additional  light  as  may  be  necessary  in  the  examining  rooms 
and  offices  to  be  provided  by  windows  on  one  side  of  the  building." 

Such  provisions  were  not  necessary  and  could  not  have  been  intended 
for  mere  ''storage;"  and  a  building  for  the  purpose  and  of  the  kind 
contracted  for,  I  think,  for  the  reasons  stated  above,  was  not  within 
the  authority  of  the  Secretary. 

I  am  of  opinion  the  petitioner  is  not  entitled  to  relief  in  this  court, 
because  the  contract  he  shows  was  not  authorized  by  and  is  not  legally 
binding  on  the  United  States. 


36th  CoNGWBaB,  >  HOUSE  OP  EEPRE8ENTATIVES.  C  Rrpoet  C.  C, 
2d  Semon.     J  {     No.  257. 


SAMUEL  NORRIS. 

18,  i860.— Reported  from  the  Court  of  ClaimB,  oommitted  to  a  Oommittee  of 
the  Whole  House,  and  ordered  to  be  printed. 


To  the  TioRorable  the  Senate  and  House  of  Bepreaentativea  of  the  United 
States  in  Congress  assembled : 

The  Conrt  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

SAMUEL  NORRIS  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Petition  to  Congress  referred  to  the  Conrt  of  Claims,  with  other 
documentary  evidence  transmitted  to  the  House  of  Representatives. 

3.  Documentary  evidence  in  behalf  of  the  government  transmitted 
to  the  House  of  Representatives. 

4.  Claimant's  brief. 

B.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  cour  "  "    '    "    " 

ber,  A.  D.  I860, 


r       -|     seal  of  said  court,  at  Washington,  this  ITth  day  of  Decem- 


SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  Court  of  Claims : 

The  petition  of  Samuel  Norris,  of  the  State  of  California,  respect- 
fally  represents :  That  for  the  purpose  of  healing  the  difficulties  which 
existed  in  the  State  of  California  between  the  Indians  and  white  men, 
consequent  upon  the  immense  immigration  of  the  whites  into  that 
State  in  1860,  the  spreading  of  them  all  over  the  State  in  search  of 
gold,  and  the  natural  consequence  which  followed — ^sanguinary  war 
between  the  whites  and  the  Indians — the  government  of  the  United 
States  undertook  to  perform  those  moral  duties  which  humanity  dic- 
tated, by  making  treaties  with  the  Indians,  feeding  them,  and  estab- 
lishing peaceable  relations  between  them  and  the  whites. 
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To  effect  this^  C!oiigress  passed  an  act,  which  was  approved  Septem- 
ber 30^  1850,  Stat,  at  Large,  vol.  9,  p.  668,  making  an  appropriation 
^^to  enable  the  President  to  hold  treaties  with  the  various  Indian 
tribes  in  the  State  of  California/' 

On  the  16th  of  October,  1860,  the  Commissioner  of  Indian  Affairs 
addressed  to  Reddick  McEee,  G.  W.  Barbour,  and  0.  M.  Wozencraft^ 
a  letter  enclosing  a  copy  of  a  letter  from  the  Secretary  of  the  Interior, 
saying,  ^^  you  are  appointed,  with  the  sanction  of  the  President,  com- 
missioners 'to  hold  treaties  with  various  Indian  tribes  in  the  State  of 
California,'  as  provided  in  the  act  of  Congress  approved  September 
30,  1850.     Your  commissions  are  enclosed." 

This  letter  contained  recommendations  and  instructions  to  the  com- 
missioners, and  amongst  them  the  following :  '^  The  board  will  con- 
vene, and  after  obtaining  whatever  light  may  be  within  its  reach,  will 
determine  upon  some  rule  of  action  which  will  be  most  efScient  in 
attaining  the  desired  object,  which  is,  by  all  possible  means ^  to  ooncUia^e 
the  good  feelings  of  the  Indians j  and  to  get  them  to  ratify  those  fedings 
by  entering  into  toriUen  treaties  binding  on  them  towards  the  govern- 
ment  and  each  other.  You  wiU  be  able  to  judge  whether  it  will  be  beat 
for  you  to  act  in  a  body^  or  separately  in  different  parts  of  the  Indian 
country.** 

That  on  the  12th  of  April,  1861,  the  Commissioner  of  Indian  Affairs 
addressed  to  the  said  McKee,  Barbour,  and  Wozencraft,  a  letter  notify- 
ing them  of  the  passage  of  the  act  of  Congress  of  February  27,  1851, 
by  which  '^all  Indian  treaties"  were  directed  to  be  negotiated  by  such 
officers  and  agents  of  the  Indian  department  as  the  President  of  the 
United  States  may  designate  for  that  purpose,  and  informing  them 
that  their  officesas  commissioners  were  thereby  abrogated  and  annulled; 
but  that  the  negotiations  in  which  they  were  engaged  were  not  thereby 
suspended,  as,  immediately  on  the  receipt  of  that  communication,  they 
were  directed  to  enter  upon  the  duties  of  their  appointments  as  agents 
of  the  Indian  department,  and  as  such  they  were  designated  to  nego- 
tiate with  the  Indians  in  California. 

The  commissioners  and  agents  thus  appointed  acted  in  a  body  jointly 
until  the  1st  day  of  May,  1861,  when  they  concluded  that,  "  in  view 
of  the  almost  interminable  extent  of  the  country  to  be  traversed  in 
carrying  out  our  instructions,  to  cease  acting  as  a  boards  and  address 
ourselves  to  the  work  individually."  They  accordingly  divided  the 
State  into  three  divisions,  and  drew  lots  for  the  assignment,  and  the 
middle  district  fell  to  0.  M.  Wozencraft.  And  on  the  27th  of  June 
the  Commissioner  of  Indian  Affairs,  in  a  letter  to  Agent  McKee,  ap- 
proved of  the  division  thus  made  in  the  following  language :  '^  With 
your  letter  of  13th  ultimo  a  joint  one  from  yours«?lf  and  colleagues  of 
1st  ultimo  was  received,  in  which  it  is  stated  that  you  have  ceased  to  act 
as  a  board,  and  have  divided  the  State  into  three  districts,  in  con- 
formity with  the  plan  submitted  in  your  joint  communication  of  March 
10,  1861 ;  and  though  this  department  did  not  approve  of  the  sugges- 
tion to  district  the  State,  as  you  were  apprised  by  letter  of  22d  ultimo, 
yet^  as  you  are  upon  the  ground,  and  must  necessarily  be  better  ac- 
quainted than  it  can  be,  at  a  point  so  remote  from  the  scene  of  opera 
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tioQS,  with  what  will  best  subserve  the  public  interests,  U  aoquieac€& 
in  the  decision  to  which  you  have  come." 

0.  M.  Wozencraft,  having  entered  on  his  duties  within  the  limits 
assigned  to  him,  proceeded  to  do  all  in  his  power,  according  to  his 
instructions)  ^^  by  all  possible  means  to  conciliate  the  good  feelings  of 
the  Indians,  and  to  get  them  to  ratify  those  feelings  by  entering  into 
written  treaties/'  &o ;  and  between  the  1st  day  of  May,  1851,  and  the 
6th  day  of  January,  1852,  he  entered  into  written  treaties  as  follows: 

1st.  May  28,  1851,  at  Dent  &  Vantine's  Grossing,  between  the 
United  States  and  the  chiefs  and  headmen  of  the  Tuolumne,  We  Ohil« 
lah,  Snccaah,  Go-to-pla-neenis,  Chappah,  Sims,  and  Sage-wom-nas 
tribes. 

2d.  July  18,  1851,  at  Camp  Union,  near  the  Yuba  river,  between 
the  United  States  and  the  chiefs,  captains,  and  headmen  of  the  Daspia, 
Ta-ma-do,  Zol-la-mes,  Wai-de*pa-can,  On-o*po-ma,  Mon-e-da,  Wan* 
nuck,  Nem-shaw,  Bem-pi,  and  ba-cum-na  tribes. 

3d.  August  1,  1851,  at  Bidwell's  ranch,  on  Chico  creek,  between 
the  United  States  and  the  chiefs,  captains,  and  headmen  of  the  Mi- 
chop-da,  Es-Euin,  Ho-lo-lu-pi,  To-to-sa-nus,  Che-no,  Bat-si,  Yut-duck, 
and  Sim-sa-wa  tribes. 

4th.  August  16,  1851,  at  Reading's  ranch,  on  Cottonwood  creek, 
between  the  United  States  and  the  chiefs,  captains,  and  headmen  of 
the  Noi-ma,  Noe-ma,  Y-Lac-ca,  Noi-me  bands  or  tribes. 

5th.  September  9, 1851,  at  Camp  Colu,  on  Sacramento  river,  between 
the  United  States  and  chiefs,  captains,  and  headmen  of  Colus,  Willeys, 
Go-he-mah,  Tat-nah,  Cha,  and  Doc-duc  bands  or  tribes. 

6th.  September  18,  1851,  at  the  fork  of  the  Cosumnes,  between  the 
United  States  and  the  captains  and  headmen  of  the  Cu-lu,  Yas-si, 
8oc-lum-le  and  Wo-pum-nes  tribes. 

7th.  January  7,  1852,  at  the  village  of  Santa  Ysabel,  between  the 
United  States  and  the  captains  and  headmen  of  the  nation  of  Dieguino 
Indians. 

8th.  January  5,  1862,  at  the  village  of  Temeculah,  between  the 
United  States  and  captains  and  headmen  of  the  nation  of  San  Louis 
Bey  Indians,  the  Eah-we-as,  and  the  tribe  of  Co-oom*cah-ras. 

To  form  each  of  these  treaties,  it  was  absolutely  necessary  to  assem- 
ble the  bands,  tribes,  or  nations  at  the  places  where  they  were  to  ne- 
gotiate, and  to  feed  ttiem  while  thus  assembled;  and  each  treaty  stip- 
ulates, without  reference  to  its  ratification  by  the  Senate,  that  a  cer- 
tain quantity  of  beef,  flour,  <SErc.,  shall  be  furnished  to  the  Indians,  to 
aid  them  in  their  subsistence  while  removing  to  and  making  their 
settlements  upon  the  reservations,  to  which,  by  the  treaties,  they  had 
agreed  to  move. 

That  he  might  feed  these  Indians  while  assembled,  and  comply  with 
the  solemn  treaty  stipulations  made  with  them.  Agent  and  Commis- 
sioner WoEcncraft  entered  into  contracts  with  various  persons  in  Cal- 
ifornia to  furnish  beef,  wheat,  and  flour,  to  be  delivered  to  them,  and, 
among  others,  with  your  petitioner,  to  wit:  on  the  9th  day  of  June, 
1851,  to  deliver  nine  hundred  and  fifty  head  of  beef  cattle,  between 
the  Cosumnes  river  and  Upper  Sacramento,  as  the  same  may  be  re- 
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quired  y  at  the  rate  and  price  at  which  net  beef  is  selling  at  the  time 
and  place  of  delivery. 

On  the  9th  day  of  Septemher,  1851,*  with  your  petitioner  and  one 
Edward  S.  Lovell,  a  partner  in  that  contract  with  your  petitioner,  to 
deliver  fifty  head  of  beef  cattle,  at  20  cents  per  pound,  and  eight 
thousand  pounds  of  wheat  flour,  at  16  cents  per  pound,  between  the 
Cosumnes  river  and  Upper  Sacramento,  as  the  same  may  be  required. 

On  the  1st  day  of  October,  with  your  petitioner,  to  deliver  eight 
thousand  pounds  of  wheat,  at  16  cents  per  pounds  between  the 
Cosumnes  river  and  Upper  Sacramento,  as  the  same  may  be  required. 

Your  petitioner  avers  that  he  delivered  the  said  beef,  wheat,  and 
flour,  in  accordance  with  the  terms  of  his  said  contracts,  as  he  is  able 
to  show  by  legal  testimony,  and  that  the  contract  price  for  the  same 
amounted  to  the  sum  of  one  hundred  and  two  thousand  four  hundred 
and  sixty  dollars  sixty -five  cents,  ($102,460  66,)  for  the  payment  of 
which  the  said  0.  M.  Wozencraft,  in  his  capacity  of  '^United  States 
Indian  agent,"  drew  twenty  drafts  on  the  Commissioner  of  Indian 
Affairs,  of  the  dates  and  sums  following : 

1861,  June  29,  in  favor  of  Samuel  Norris,  for $494  00 

July  14 do do 7,864  00 

July  22 do do 7,360  00 

July  22 do do 8,116  00 

Aug.  14 do do 8,260  00 

Aug.  14 do do 12,120  00 

Aug.  27 do do 8,200  00 

Sept.    2 do do 2,705  00 

Sept,    9 do do 6,450  00 

Sept.  16 do do 600  00 

Dec.     6 do do 8,970  00 

Dec.     6 do do 20,000  00 

Dec.     6 do do 1,148  15 

1862,  Jan.  29 do do 2,610  00 

Jan.  30 do do 700  00 

Jan.  31 do do 1,996  00 

Jan,   29,  in  favor  of  Norris  and  Lovell,  for 776  00 

Jan.  29 do do 2,250  00 

Feb.   27 do..... do 2,600  00 

Mar.  29 do do 462  60 


102,460  66 


The  drafts  thus  drawn  were  duly  presented  to  the  Commissioner  of 
Indian  Afiairs  for  payment,  but,  for  want  of  an  appropriation  by  Con- 
gress, were  not  paid,  and  still  remain  unpaid,  and  due,  with  the  in- 
terest thereupon,  to  your  petitioner,  who  prays  your  honors  that  pro- 
ceedings may  be  had  upon  his  case  as  will  result  in  his  being  paid  the 
money  thus  honestly  due  him  from  the  United  States. 

Tour  petitioner  further  represents  that  the  principles  involved  in 
this  case  arc  precisely  those  in  the  case  of  Colonel  John  C.  Fremont, 
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which  was  considered  favorahly  hy  Congress  in  the  year  1854,  and  by 
which  your  petitioner's  claim  ought  to  he  paid.  Colonel  Fremont 
famished  provisions  under  contract  made  with  J.  S.  Barbour,  another 
of  the  Indian  agents,  as  hereinbefore  mentioned,  with  Wozencraft, 
under  circumstances  in  no  way,  as  your  petitioner  believes,  differing 
from  those  in  which  he  furnished  provisions  under  his  contracts  with 
Agent  Wozencraft.  Colonel  Fremont  petitioned  Congress  in  1854 ;  an 
elaborate  report  was  made,  favorable  to  his  claim,  by  Hon.  Mr.  Orr, 
from  the  Committee  on  Indian  Affairs  of  the  House  of  Representatives, 
(Reports  Ho.  Rep.,  No.  289,  33d  Cong.,  1st  sess.,)  accompanied  by  a 
bill  entitled  '^  An  act  authorizing  the  Secretary  of  the  Treasury  to 
pay  John  Charles  Fremont  for  beef  furnished  the  California  Indians," 
appropriating  $183,860,  with  interest  thereon  from  the  first  day  of 
June,  1851,  at  the  rate  of  ten  per  centum  per  annum,  which  bill 
passed  both  houses,  and  was  approved  July  29,  1854. — (See  Laws 
U.  S.     Private  acts  33d  Cong.,  Ist  sess.,  p.  80.) 

The  action  of  Congress  upon  the  case  of  your  petitioner  is  as  follows : 

On  the  14th  day  of  February,  1856,  he  petitioned  for  relief,  and  on 
the  18th  day  of  the  same  month  his  petition  was  presented  in  the 
House,  and  referred  to  the  Committee  on  Indian  Affairs. 

On  the  2d  day  of  August,  1856,  Hon.  R.  B.  Hall,  from  the  Com- 
mittee on  Indian  Affairs,  by  order  of  said  committee,  made  a  report 
to  the  House  on  said  petition,  asking  to  be  discharged  from  the  further 
consideration  thereof,  and  that  the  same  be  referred  to  the  Court  of 
Claims ;  whereupon  it  was  so  ordered  by  the  House,  and  the  case  is 
now,  in  pursuance  of  said  order,  before  this  court. 

Your  petitioner  is  the  sole  owner  of  this  claim. 

SAMUEL  NORRIS, 
By  his  attorney,  B.  B.  FRENCH. 


UNITED  STATES  OF  AMERICA. 


State  op  New  York,         ;     . 
City  and  County  of  New  York,  J  **' 

By  this  public  instrument  be  it  known  to  all  whom  the  same  doth 
or  may  in  anywise  concern,  that  I,  Edwin  F.  Corey,  a  public  notary 
in  and  for  the  State  of  New  York,  by  letters  patent  under  the  great  seal 
of  State,  duly  commissioned  and  sworn,  dwelling  in  the  city  of  New 
York,  do  hereby  certify  that  this  day  personally  appeared  before  me 
William  Pettet,  who  is  personally  known  to  me,  and  made  oath  that  the 
statements,  so  far  as  regards  the  facts  set  forth  in  the  foregoing  petition 
of  Samuel  Norris,  are,  to  the  best  of  his  knowledge  and  belief,  true  ; 
this  affiant  was  in  the  State  of  California  at  that  time,  and  having  per- 
sonal knowledge  of  all  the  parties  and  their  contracts^  and  of  the  drafts 
drawn  by  the  Indian  agent,  as  stated  in  said  petition. 

WILLIAM  PETTET, 

Subscribed  and  sworn  to  before  me  this  29th  day  of  August,  1856. 

EDWIN  F.  COREY,  [l.  s.] 
Notary  Public. 
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To  the  CongreBS  of  the  United  States  : 

The  petition  of  Samuel  Norris,  a  citizen  of  the  United  States,  re- 
fipectfnlly  represents:  That  in  the  year  1861  he  contracted  with  0.  M. 
Wozencraft,  esq.,  Indian  agent,  and  commissioner  of  the  United  States 
in  California,  to  furnish  certain  articles  of  food  to  the  California  In- 
dians, in  conformity  with  stipulations  made  in  certain  treaties  nego- 
tiated with  the  Indians  in  California  hy  said  Wozencraft. 

It  appears  from  the  records  of  the  Indian  bureau  that  said  Wozen- 
craft was,  prior  to  October  16,  1860,  an  Indian  agent  in  California ; 
that  on  said  16th  of  October  the  Commissioner  of  Indian  AfGftirs  ad- 
dressed to  him,  in  conjunction  with  Messrs.  McKee  and  Barbour,  Indian 
agents,  a  letter,  enclosing  a  copy  of  a  letter  from  the  Secretary  of  the 
Interior,  by  which  their  functions  as  Indian  agents  were  suspended, 
and  they  were  appointed,  with  the  sanction  of  the  President,  commia- 
sioners  '^  to  hold  treaties  with  the  various  Indian  tribes  in  the  State 
of  California,"  as  provided  in  the  act  of  Congress  approved  September 
30,  I860.— (See  S.  Ex.  Doc.  No.  4,  special  session,  1863,  p.  8.)  That 
on  the  12th  of  April,  1861,  the  Commissioner  of  Indian  Affairs  ad- 
dressed to  them  a  letter  notifying  them  of  the  passage  of  the  act  of 
February  27,  1861,  by  which  '< all  Indian  treaties"  were  directed  to 
be  negotiated  by  such  officers  and  agents  of  the  Indian  department  as 
the  President  of  the  United  States  may  designate  for  that  purpose,  and 
informing  them  that  their  offices  of  commissioners  were  thereby  abro- 
gated and  annulled;  but  that  the  negotiations  in  which  they  were 
engaged  were  not  thereby  suspended,  as,  immediately  on  the  receipt  of 
that  communication,  they  were  directed  to  enter  upon  the  duties  of 
their  appointments  as  agents  of  the  Indian  department,  and  as  such 
they  were  designated  to  negotiate  with  the  Indians  in  California. — (See 
same  doc,  p.  14.)  Thus  showing  that  Mr.  Wozencraft  was  fully 
authorized  by  the  rresident  and  Apartment  to  negotiate  treaties  with 
the  Indians. 

In  conformity  with  this  power,  he  proceeded  to  negotiate  a  number 
of  treaties,  by  which  stipulations  were  made  to  furnish  to  those  Indians 
with  whom  they  were  made  large  quantities  of  beef,  flour,  &c. 

That,  at  the  time  of  making  and  after  said  treaties  were  made,  Mr. 
Wozencraft  entered  into  both  verbal  and  written  contracts  with  your 
petitioner  to  furnish  beef,  wheat,  flour,  &c. ;  that  your  petitioner  pro* 
ceeded,  in  the  performance  of  the  stipulations  of  said  contracts,  to  fur- 
nish the  articles  therein  specified,  in  good  faith,  and  in  accordance 
with  the  terms  of  said  contracts,  to  the  Indians,  receiving  in  payment 
therefor  drafts  on  the  Commissioner  of  Indian  Affairs,  stipulated  to 
be  paid  when  funds  should  be  appropriated  therefor  by  Congress, 
amounting  in  all  to  $102,460  66;  which  drafts,  in  consequence  of  no 
appropriation  having  been  made,  have  remained  unpaid  to  this  day, 
and  your  petitioner  has  grievously  suffered  for  want  of  the  money  thus 
justly  due  him  from  the  United  States. 

Tour  petitioner  appends  hereunto  certified  copies  of  duly  authen- 
ticated certificates  of  the  delivery  to  the  Indians  of  the  articles  fur- 
nished, and  depositions  showing  the  price  of  such  articles.     Also  of 
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the  several  drafts  drawn  hj  said  Wozencraft  in  his  fiivor^  and  of 
some  of  the  written  contracts  between  them. 

He  also  respeetfhlly  refers  to  the  letters  of  said  Wozencraft  pub- 
lished in  the  document  already  referred  to.  On  the  336th  page,  in  a 
letter  to  the  OommissioDcr,  he  says,  ^^In  relation  to  the  drafts  now 
issued,  I  would  merely  wish  to  say  that,  in  the  event  of  making  a 
distinction  favorable  to  any  portion  of  them,  it  is  due  to  those  drawn 
in  favor  of  Samuel  Norris.  They  were  given  for  beef  delivered  at  the 
several  treaty  grounds  at  the  time  of  making  treaties,  with  but  few 
exceptions,  and  prior  to  the  reception  of  instructions  relative  to  the 
limited  appropriation;  they  were  drawn  on  the  presumed  concurrent 
action  of  the  present  Congress,  and  of  course  ought  to  be  met  in  good 
feith." 

Again,  on  page  338,  under  date  of  June  23,  1852,  Mr.  Wozencraft 
says,  in  writing  to  the  Clommissioner,  '^  You  were  apprised,  by  com- 
munication ol  October  1,  1861,  of  the  necessity  of  furnishing  beef  to 
those  Indians  near  the  head  of  the  San  Joaquin  valley,  I  having  re- 
ceived satisfactory  evidence  that  if  they  were  not  provided  for,  in  con- 
formity with  treaty  stipulations,  hostilities  would  be  the  result.  The 
supplies  were  furnished,  and  peace  has  thus  been  perpetuated.  That 
there  was  necessity  calling  upon  me  to  act  as  I  did  is  unquestionable," 
&c.  Same  page,  ^'  I  will  not  trouble  you  with  statements  further 
than  may  be  necessary,  in  order  to  fix  and  confirm  the  contract  en- 
tered into  with  Mr.  Samuel  Norris,  who  has  furnished  all  the  cattle 
required  by  me  in  making  the  five  treaties." 

At  page  398  of  the  same  document  is  a  table  showing  the  dis- 
bursements made  by  0.  M.  Wozencraft,  in  which,  under  date  of  De- 
cember 31,  1851,  appears  **  Samuel  Norris,  beef  furnished,  $101,998; 
furnished  Indians  while  making  five  treaties." 

All  which  shows  conclusively  that  your  petitioner  actually  furnished 
provisions  for  the  Indians,  under  the  proper  authority  of  the  United 
States,  for  at  least  $101,998^  for  which  he  has  not  received  any  pay- 
ment of  the  United  States,  or  from  any  other  source,  and  that  sum  is 
still  honestly  and  justly  due  to  him. 

Your  petitioner  respectfully  refers  to  the  case  of  C!ol.  Fremont,  he 
having  furnished  provisions  under  contracts  made  with  CJommissioner 
Barbour,  under  precisely  similar  circumstances  to  those  under  which 
your  petitioner  furnished  them  under  his  contracts  with  Commissioner 
Wozencraft. 

Ciol.  Fremont  petitioned  Congress  in  1854.  An  elaborate  report 
(No.  289,  33d  Cong.,  1st  sess.)  was  made,  favorable  to  his  claim,  by 
Hon.  Mr.  Orr,  from  the  Committee  on  Indian  Affairs,  in  the  House 
of  Representatives,  accompanied  by  a  bill  entitled  ^^An  act  authorizing 
the  Secretary  of  the  Treasury  to  pay  John  Charles  Fremont  for  beef 
fiirnished  the  California  Indians,"  appropriating  $183,825,  with  in- 
terest thereon  from  the  1st  day  of  June,  1851,  at  the  rate  of  ten  per 
centum  per  annum. 

This  bill  passed  both  houses,  and  was  approved  July  29,  1854. — 
(Private  acts  33d  Cong.,  1st  sess.,  p.  80.) 

Your  petitioner  prays  that  like  relief  may  be  granted  him,  by  the 
passage  of  an  act  for  his  relief,  with  interest  on  whatever  sum  may  ba 
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iq»propriatedy  from  BOme  time  in  the  sammer  of  1851  to  the  day  of 
payment,  at  ten  per  centum  per  annum. 
And  your  petitioner,  as  in  duty  bound,  will  eyer  pray. 

SAMUEL  NOERIS, 
By  his  attorney,  B.  B.  FRENCH. 
Wabhenotow,  February  14,  1856. 


Deposition  of  0.  M.  WoMfnxfraft. 

DiBTBiCT  OF  Columbia,  Waahingion  County^  ss: 

On  this  twenty-seventh  day  of  March,  A.  D.  1867,  personally  came 
Oliver  M.  Wozencraft,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  the  questions  contained  in  the  within  deposition  were 
written  down  by  the  commissioner  and  then  proposed  by  him  to  the 
witness ;  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner in  the  presence  of  the  witness,  who  then  subscribed  the  deposi- 
tion in  the  presence  of  the  commissioner. 

The  deposition  of  Oliver  M.  Wozencraft,  taken  at  the  request  of 
Samuel  Norris,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States  now  pending  in  the  Court  of  Claims  in  the  name  of 
Samuel  Norris  vs.  The  United  States. 

Both  parties  were  present  by  solicitors,  and  no  objections  were 
made. 

A.  AUSTIN  SMITH, 


Mabch  28, 1857. 
Commissioner's  fees,  $12  40. 


CommissLner. 


General  interrogatory  by  the  commissioner.  What  is  your  name, 
occupation,  and  age^  and  where  have  you  resided  during  the  past 
year ;  have  you  any  interest,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry,  and  are  you  in  any  degree  related  to  the 
claimant? 

Answer.  My  name  is  Oliver  M.  Wozencraft ;  a  physician  ;  aged 
about  forty *three  years,  and  have  resided  for  the  last  year  in  Califor- 
nia ;  I  have  no  interest,  direct  or  indirect,  in  the  claim. 

First  interrogatory.  Did  you  make  the  first  six  treaties  stated  in 
the  petition  of  the  claimant  with  the  Indians  ? 

Answer.  I  did  ;  and  herewith  appended  are  duplicates  or  copies  of 
the  same,  marked  A,  B,  C,  D,  E,  and  F. 

[Commission  adjourned,  by  consent,  to  Saturday,  March  28,  at  4 
'O'clock  p.  m. — A.  A.  8.,  Com.] 

Second  interrogatory.  Are  the  two  contracts  herewith  submitted 
and  annexed,  and  marked,  respectively,  G  and  H,  between  you  and 
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Samuel  Norris,  dated  Jane  9,  1851,  and  October  1,  1851,  in  your 
handwriting,  and  are  the  signatures  thereto,  being  your  own  and 
Norris's,  genuine  ? 

Answer.  These  contracts  are  not  in  my  handwriting,  but  the  sig- 
natures thereto,  my  own  and  Norris's,  are  genuine. 

Third  interrogatory.  Are  the  signatures,  being  your  own  and  Sam- 
uel Norris's  and  Edward  S.  Lovell's,  to  the  contract  herewith  sub- 
mitted, and  marked  Exhibit  K,  between  you  and  Samuel  Norris  and 
Edward  S.  Lovell,  genuine? 

Answer.  They  are. 

Fourth  interrogatory.  Are  the  three  orders  and  three  receipts  here- 
with submitted  in  one  file,  and  annexed,  marked  Exhibit  L,  all  signed 
by  you,  genuine? 

Answer.  They  are. 

Fifth  interrogatory.  Are  the  twenty  original  drafts  drawn  by  you 
on  the  Commissioner  of  Indian  Affairs,  for  the  aggregate  sum  of  one 
hundred  and  two  thousand  four  hundred  and  sixty  dollars  and  sixty- 
fiye  cents,  herewith  submitted  in  one  file,  and  annexed,  marked  Ex- 
hibit M,  all  genuine? 

Answer.  They  are  all  genuine. 

Sixth  interrogatory.  Had  all  the  articles,  for  the  payment  for  which 
said  drafts  were  drawn,  been  furDished  by  Samuel  Norris,  or  Norris  & 
Lovell,  for  the  benefit  of  the  Indians,  under  their  contracts  with  you 
as  commissioner  and  agent? 

Answer.  They  were  all  furnished  by  Samuel  Norris,  or  by  Norris  & 
Lovell,  and  for  the  benefit  of  the  Indians. 

Seventh  interrogatory.  State,  as  nearly  as  you  can,  what  portion  of 
the  beef,  wheat,  and  flour  was  furnished  to  feed  the  Indians  at  the 
time  they  were  assembled  to  make  the  treaties,  and  what  portion  under 
the  stipulations  of  the  treaties  themselves. 

Answer.  I  do  not  recollect  the  amount  furnished  while  making  the 
treaties,  but  no  portion  of  the  entire  amount  was  considered  as  portion 
of  that  promised  in  the  treaties  ;  the  provisions  furnished  were  to  sub- 
sist the  Indians  up  to  the  time  of  the  ratification  of  the  treaties. 

Eighth  interrogatory.  What  was  the  effect,  both  upon  the  whites 
and  Indians,  so  far  eis  your  observation  extended,  of  making  the  trea- 
ties? 

Answer.  The  securement  of  peace  to  the  Indians  and  the  restoration 
of  peace  between  the  whites  and  Indians. 

0.  M.  WOZENCRAFT. 

OrosB'inierrogatories  by  John  D,  McPhersonj  esq.  y  solicitor  for  the  United 

States. 

First  cross-interrogatory.  What  Indians  were  those  for  whom  this 
subsistence  was  purchased  ? 

Answer.  They  were  Indians  most  of  whom  were  in  a  hostile  atti- 
tude to  the  whites,  and  were  placed  on  reservations,  where  it  was 
indispensably  necessary  to  provide  for  their  wants. 

Second  cross-interrogatory.  By  whom  were  the  issues  of  provisions 
made  to  the  Indians? 
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Answer.  A  portian  by  myself  and  the  balance  by  my  subordinates, 
who  were  sutlers  and  placed  under  bonds  in  accordance  with  the  reg- 
ulations of  the  Indian  bureau. 

Third  cross  interrogatory.  Did  yon  examine  the  accoants  of  these 
subordinates  and  satisfy  yourself,  by  that  and  other  means,  that  the 
issues  were  regularly  made? 

Answer.  I  did. 

Fourth  cross-interrogatory.  Why  did  you  treat  with  the  Indians  on 
the  18th  of  September,  1861,  after  having  received,  on  the  2d  of  that 
month,  a  letter  from  the  Commissioner  of  Indian  Affairs,  of  the  27th 
June,  1851,  directing  you  to  close  negotiations? 

Answer.  I  concluded  a  treaty  on  that  date,  all  the  preliminaries 
for  which  had  been  made  in  June,  and  part  of  the  supplies  had  be^i 
issued  in  June  to  the  Indians,  and  the  time  was  then  fixed  for  the 
final  consummation  of  it ;  all  of  which  was  prior  to  receiving  the 
instructions  referred  to  in  the  interrogatory. 

Fifth  cross-interrogatory.  Did  you  feed  the  Indians  both  before  and 
after  making  treaties  with  them? 

Answer.  In  many  instances  I  did. 

Sixth  crosB-interrogatory.  Did  you  draw  any  draft  before  supplies 
for  that  value  had  been  received? 

Answer.  I  did  not. 

Seventh  cross-interrogatory.  Why  does  your  receipt  for  950  head  of 
cattle  bear  date  on  the  15th  day  of  December? 

Answer.  Because  it  was  the  aggregat-e  of  the  several  lots  and 
amounts  received  and  receipted  for  by  my  subordinates  before  that 
date. 

Eighth  cross-interrogatory.  How  long  did  you  continue  to  feed  the 
Indians  on  the  reservations?  Did  you  continue  to  do  so  after  yoa 
heard  that  the  treaties  had  been  rejected? 

Answer.  I  continued  to  feed  the  Indians  on  the  reservations  as  lon^ 
as  I  could  get  supplies  to  furnish  to  them,  but  I  do  not  think  that  I 
did  so  after  I  learned  of  the  rejection  of  the  treaties. 

Examination  in  chief  resumed: 

Interrogatory.  Did  you  ever  issue  provisions  to  the  Indians  prior  to 
the  making  of  a  treaty  for  any  other  purpose  than  to  eissemble  them 
and  keep  them  together  for  the  purpose  of  making  such  treaty? 

Answer.  I  never  did. 

Interrogatory  by  the  commissioner.  Do  you  know  of  any  other 
matter  relative  to  the  claim  in  question? 

Answer.  I  do  not. 

0.  M.  WOZENCRAFT. 
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EXHIBIT  A. 
TRKATT  AT  DBNT'S  AND  VANTDSrE'S  CROflSINO. 

A  treaty  of  peace  and  friendship^  made  and  concluded  at  Dent's  and 
Vantine's  Crossing^  on  the  Stanislaus  river y  Cal^fomia^  between  the 
ocmmisaioner  plenipotentiary  of  the  United  States  of  America  of  the 
erne  part,  and  the  chiefs j  captains^  and  headmen  of  the  Tudumnej  We 
ChiUay  Sttocaah,  Co-to-pla-neeniSy  Chappah-Sims^  and  Sage-toom-nas 
tribcSy  of  the  other  part. 

Article  1.  The  several  tribes  or  bands  above  mentioiied  do  ac- 
knowledge the  United  States  to  be  the  sole  and  absolute  sovereign  of 
all  the  soil  and  territory  ceded  to  them  by  a  treaty  of  peace  made 
between  them  and  the  republic  of  Mexico. 

Art.  2.  The  said  tribes  or  bands  acknowledge  themselves,  jointly 
and  severally^  nnder  the  exclusive  jurisdiction,  authority,  and  protec- 
tion of  the  United  States,  and  hereby  bind  themselves  hereafter  to 
refrain  from  the  commission  of  all  acts  of  hostility  and  aggression 
towards  the  government  or  citizens  thereof,  and  to  live  on  terms  of 
peace  and  friendship  among  themselves  and  with  all  other  Indians 
tribes  which  are  now  or  may  come  under  the  protection  of  the  United 
States. 

Art.  3.  Lest  the  peace  and  friendship  hereby  established  between 
the  United  States  and  the  said  tribes  be  interrupted  by  the  miscon* 
duct  of  individuals,  it  is  expressly  agreed  that  for  injuries  on  either 
side  no  private  revenge  or  retaliation  shall  take  place ;  but  instead 
thereof,  complaint  shaJl  be  made  by  the  party  aggrieved  to  the  other, 
through  the  Indian  agent  of  the  United  States  in  their  district,  whose 
duty  it  shall  be  to  investigate  and,  if  practicable,  adjust  the  difficulty; 
or  in  case  of  acts  of  violence  being  committed  upon  the  person  or  pro- 
perty of  a  citizen  of  the  United  States  by  an  Indian  or  Indians  belong- 
ing to  or  harbored  by  either  of  said  tribes,  the  party  charged  with  the 
commission  of  the  crime  shall  be  promptly  delivered  up  to  the  civil 
authorities  of  the  State  of  California  for  trial ;  and  in  case  the 
crime  has  been  committed  by  a  citizen  or  citizens  of  the  United  States 
npon  the  person  or  property  of  an  Indian  or  Indians  of  either  of  the 
said  tribes,  the  agent  shall  take  all  proper  measures  to  bring  the 
offender  or  offenders  to  trial  in  the  same  way. 

Art.  4.  To  promote  the  settlement  and  improvement  of  said  tribes 
or  bands,  it  is  hereby  stipulated  and  agreed  that  the  following  district 
of  country,  in  the  State  of  California,  shall  be,  and  is  hereby,  set  apart 
forever  for  the  sole  use  and  occupancy  of  the  aforesaid  tribes  of  In- 
dians, to  wit :  beginning  at  an  acute  bend  of  the  river,  about  a  half 
of  a  mile  distant  from  and  above  this  place;  running  thence  in  a  due 
line  to  the  elbow  of  the  Tuolumne,  opposite  to  the  point  fixed  in  the 
former  treaty,  and  running  down  in  a  straight  line  eight  (B)  miles  on 
said  river;  from  thence  across  the  Stanislaus  river  on  a  line  parallel 
with  the  first;  thence  up  the  middle  of  said  river  to  place  of  beginning; 
to  have  and  to  hold  the  said  district  of  country  for  the  sole  use  and 
oocapancy  of  said  Indian  tribes  forever :  Provided,  that  there  is  re- 
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served  to  the  government  of  the  United  States  the  right  of  way  over 
any  portion  of  said  territory,  and  the  right  to  establish  and  maintain 
any  military  post  or  posts,  public  buildings,  school-houses,  houses  for 
agents,  teachers^  and  such  others  as  they  may  deem  necessary  for 
their  use  or  the  protection  of  the  Indians.  The  said  tribes  or  bands, 
and  each  of  them  hereby  engage  that  they  will  never  claim  any  other 
lands  within  the  boundaries  of  the  United  States,  nor  ever  dis- 
turb the  people  of  the  United  States  in  the  free  use  and  enjoyment 
thereof.  It  is  expressly  understood  and  stipulated  that  the  right  of 
way  heretofore  specified  does  not  include  the  right  of  ferriage,  free  of 
toll,  over  the  rivers  within  or  bounding  said  reservation,  to  persons 
other  than  those  in  the  service  or  employ  of  the  United  States,  the 
latter,  however,  shall  pass  free  of  toll ;  the  said  ferries  to  be  under  the 
control  of  the  agent  for  the  use  and  benefit  of  said  bands  and  tribes 
of  Indians. 

Art.  6.  To  aid  the  said  tribes  or  bands  in  their  subsistence  while 
removing  to  and  making  their  settlement  upon  the  said  reservation, 
the  United  States,  in  addition  to  the  numerous  and  valuable  presents 
made  to  them  at  this  council,  will  furnish  them,  free  of  charge,  with 
four  hundred  (400)  head  of  beef  cattle,  to  average  in  weight  five 
hundred  (500)  pounds ;  two  hundred  (200)  sacks  of  flour,  one  hundred 
(100)  pounds  each,  within  the  term  of  two  years  from  the  date  of  this 
treaty. 

Art.  6.  As  early  as  convenient  after  the  ratification  of  this  treaty  by 
the  President  and  Senate,  in  consideration  of  the  premises,  and  with  a 
sincere  desire  to  encourage  said  tribes  in  acquiring  the  arts  and  habits 
of  civilized  life,  the  United  States  will  also  furnish  them  with  the 
following  a4*ticle8,  to  be  divided  among  them  by  the  agent  according 
to  their  Respective  numbers  and  wants,  during  each  of  the  two  years 
succeeding  the  said  ratification,  viz :  two  hundred  (200)  head  of  goats; 

1  pair  strong  pantaloons  and  I  red  flannel  shirt  tor  each  man  and 
boy  ;  1  linsey  gown  for  each  woman  and  girl ;  1,000  yards  of  calico, 
and  1,000  yards  of  brown  sheeting;  10  pounds  of  Scotch  thread; 

2  dozen  pair  scissors ;  4  dozen  thimbles ;  3  M  needles ;  1  2^-point 
Mackinaw  blanket  for  each  man  and  woman  over  fifteen  (16)  years 
of  age;  1,000  pounds  of  iron  and  200  pounds  of  steel;  and  in  like 
manner  in  the  flrst  year,  for  the  permanent  use  of  the  said  tribes,  and 
as  their  joint  property,  viz :  25  brood  mares  and  1  stallion ;  150 
milch  cows  and  9  bulls  ;  4  yoke  of  work  cattle,  with  yokes  and 
chains ;  4  work  mules  or  horses ;  10  ploughs,  assorted  sizes ;  100 
garden  or  corn  hoes ;  35  spades;  6  grindstones.  The  stock  enu- 
merated above,  and  the  product  thereof,  shall  be  marked  or  branded 
with  such  letters  as  will  at  all  times  designate  the  same  to  be  the 
property  of  said  tribe,  and  no  part  or  portion  thereof  shall  be  killed, 
exchanged,  sold,  or  otherwise  parted  with,  without  the  consent  and 
direction  of  the  agent. 

Art.  7.  The  United  States  will  also  employ  and  settle  among  said 
tribes,  at  or  near  their  towns  or  settlements,  one  practical  farmer, 
who  shall  superintend  all  agricultural  operations,  with  two  assistant 
men  of  practical  knowledge  and  industrious  habits,  one  carpenter^ 
one  wheelrighty  one  blacksmith,  one  principal  school  teacher,  and  as 
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many  assistant  teachers  as  the  President  may  deem  proper,  to  instruct 
said  tribes  in  reading,  writing,  &c.,  and  in  the  domestic  arts  upon 
the  manual  labor  system:  all  the  above-named  workmen  and  teachers 
to  be  maintained  and  paid  by  the  United  States  for  the  period  of  five 
(5)  years,  and  as  long  thereafter  as  the  President  shall  deem  advisable. 
The  United  States  will  also  erect  suitable  school-houses,  shops  and 
dwellings,  for  the  accommodation  of  the  school  teachers  and  mechanics 
above  specified,  and  for  the  protection  of  the  public  property. 

Abt.  8.  The  chiefs  and  captains  aforesaid^  for  themselves  and  their 
respective  tribes,  stipulate  to  be  active  and  vigilant  in  the  preventing, 
the  retreating  to,  or  passing  through,  of  the  district  of  country  assign^ 
them,  of  any  absconding  slaves  or  fugitives  from  justice,  and  further 
agree  to  use  all  necessary  exertions  to  apprehend  and  deliver  the  same 
to  the  agent,  who  shall  receive  orders  to  compensate  them  agreeably 
to  the  trouble  and  expenses  incurred. 

Additional  article. 

Art.  9.  For  and  in  consideration  of  the  uniform,  friendly,  honest, 
and  meritorious  deportment  of  Captain  Cornelius  towards  the  Ameri- 
can citizens,  it  is  agreed  and  stipulated  that  the  tract  of  land  on 
which  he  now  resides  is  hereby  set  apart  for  the  sole  use  and  occupancy 
of  himself  and  his  people,  but  not  as  a  grant  in  fee  simple,  bounded 
as  follows :  beginning  at  a  point  on  the  northeast  side  of  the  Tuolumne, 
one-quarter  of  a  mile  below  Horris's  Ferry,  running  thence  down  said 
river  three  (3)  miles;  thence  out  and  back  to  place  of  beginning,  em- 
bracing a  square  of  three  (3)  miles;  and  in  further  consideration  of 
his  appreciation  of  our  republican  form  of  government,  we  hereby 
present  him  with  an  American  flag,  it  being  the  first  request  made  by  ' 
him  of  us. 

These  articles  to  be  binding  on  the  contracting  parties  when  ratified 
and  confirmed  by  the  President  and  Senate  of  the  United  States. 

In  testimony  whereof,  the  parties  have  hereunto  signed  their  names 
and  affixed  their  seals  this  twenty-eighth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fiftj-one. 

0.  M.  WOZENCRAFT,  Commissioner. 
For  and  in  behalf  of  the  Tou-ol-um-nes, 

CORNELIUS, 

SALE-DO-NIA, 
For  and  in  behalf  of  the  We  Chillas, 

WE-CHILLA, 

JOSE  TRIN-I-DAD, 

LU-MA, 

FRAN-CISCO, 

VEN-TU-RA, 

MANUEL, 

JUANKA-LINO, 

MANUEL  GRANDE, 
For  and  in  behalf  of  the  Succaahs, 

SUaCAAH, 

YOU-IT-KA, 


his 
his 


mark, 
mark. 


[l.  8.] 


his 
his 
his 
his 


mark. 

mark. 

mark. 

mark, 
his  X  mark, 
his  X  mark, 
his  X  mark, 
his  X  mark. 

his  X  mark, 
his  X  'mark. 


L. 

S.' 

: 

L. 

s. 

L. 

s. 

L. 

s.' 

L. 

s. 

L. 

s.] 

L. 

s.' 

L. 

s. 

Fl.  9.1 
[L.  S.J 
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Signed,  sealed,  and  delivered,  after  being  tvllj  explained,  in  pre- 
sence of— 

E.  S.  LovELL,  Secreianf. 
A.  Johnston,  Agent 

F.  Belchbr. 
John  0.  Dent. 
L.  Dbnt. 


EXHIBIT  B. 
TOBATY  AT  CAMP  UNION. 


A  treaty  of  peace  and  friendship ^  made  and  conduded  at  Gamp  Uniony 
near  the  Tuba  river,  between  the  United  States  Indian  agent,  0.  M. 
W<Xiencraft,  of  the  one  part,  and  the  chiefs,  captains,  and  headmen 
of  the  following  tribes,  viz:  Das-pia,  Ya-mordo,  YMormer,  Wcd-de- 
porcan,  Onro-po-ma,  Mon-e-da,  Wdn-nnck,  Nem-shaw,  Btm-pi,  Sa- 
cum-na,  of  the  other  part. 

Art.  1.  The  several  tribes  or  bands  above  mentioned  do  acknowl- 
edge the  United  States  to  be  the  sole  and  absolute  sovereign  of  all  the 
soil  and  territory  ceded  to  them  by  a  treaty  of  peace  l^tween  them 
and  the  republic  of  Mexico. 

Art.  2.  The  said  tribes  or  bands  acknowledge  themselves,  jointly 
and  severally,  under  the  exclusive  jurisdiction,  authority,  and  protec- 
tion of  the  United  States,  and  hereby  bind  themselves  hereafter  to 
refrain  from  the  commission  of  all  acts  of  hostility  and  aggression  to- 
wards the  government  or  citizens  thereof,  and  to  live  on  terms  of  peace 
and  friendship  among  themselves  and  with  all  other  Indian  tribes 
which  are  now  or  may  come  under  the  protection  of  the  United  States ; 
and,  furthermore,  bind  themselves  to  conform  to,  and  be  governed  by, 
the  laws  and  regulations  of  the  Indian  bureau,  made  and  provided 
therefor  by  the  Congress  of  the  United  States. 

Art.  3.  To  promote  the  settlement  and  improvement  of  said  tribes 
or  bands,  it  is  hereby  stipulated  and  agreed  that  the  following  district 
of  country,  in  the  State  of  California,  shall  be,  and  is  hereby,  set  apart 
forever  for  the  sole  use  and  occupancy  of  the  aforesaid  tribes  of  Indians, 
to  wit:  commencing  on  Bear  river,  at  the  western  line  or  boundary  of 
Camp  Far  West;  from  thence  up  said  stream  twelve  miles  in  a  due  line; 
from  thence  on  a  line  due  north  to  the  Yuba  river  ;  thence  down  said 
stream  twelve  miles  on  a  due  line  of  the  river ;  from  thence  south 
to  the  place  of  beginning ;  to  have  and  to  hold  the  said  district 
of  country  for  the  sole  use  and  occupancy  of  said  Indian  tribes  forever: 
Provided,  That  there  is  reserved  to  the  government  of  the  United 
States  the  right  of  way  over  any  portion  of  said  territory,  and  the 
right  to  establish  and  maintain  any  military  post  or  posts,  public 
buildings,  school- houses,  houses  for  agents,  teachers,  and  such  others 
as  they  may  deem  necessary  for  their  use  or  the  protection  of  the 
Indians.     The  said  tribes  or  bands  and  each  of  them  hereby  engage 
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that  they  will  never  claim  any  other  lands  within  the  houndaries  of 
the  United  States,  nor  ever  disturh  the  people  of  the  United  States  in 
the  free  ase  and  enjoyment  thereof. 

Art.  4.  To  aid  the  said  tribes  or  hands  in  their  subsistence  while 
removing  to  and  making  their  settlement  upon  the  said  reservation, 
the  United  States,  in  addition  to  the  few  presents  made  them  at  this 
council,  will  furnish  them,  free  of  all  charge,  with  five  hundred  (500) 
head  of  beef  cattle,  to  average  in  weight  five  hundred  (600)  pounds ; 
two  hundred  (200)  sacks  flour,  one  hundred  (100)  pounds  each,  within 
the  term  of  two  years  from  the  date  of  this  treaty. 

Art.  6.  As  early  as  convenient  after  the  ratification  of  this  treaty 
by  the  Prcbident  and  Senate,  in  consideration  of  the  premises,  and  with 
a  sincere  desire  to  encourage  said  tribes  in  acquiring  the  arts  and 
habits  of  civilized  life^  the  United  States  will  also  furnish  them  with 
the  following  articles,  to  be  divided  among  them  by  the  agent^  accord- 
ing to  their  respective  numbers  and  wants,  during  each  of  the  two 
years  succeeding  the  said  ratification,  viz : 

One  pair  strong  pantaloons  and  one  red  fiannel  shirt  for  each  man 
and  boy  ;  one  linsey  gown  i'or  each  woman  and  girl ;  four  thousand 
yards  calico,  and  one  thousand  yards  brown  sheeting ;  forty  pounds 
Scotch  thread,  and  two  dozen  pairs  of  scissors  ;  eight  dozen  thimbles  ; 
three  thousand  needles  ;  one  2^-point  Mackinaw  blanket  for  each  man 
and  woman  over  fifteen  years  of  age  ;  four  thousand  pounds  iron,  and 
four  hundred  pounds  steel ;  and  in  like  manner,  in  the  first  year,  for 
the  permanent  use  of  the  said  tribes,  and  as  their  joint  property,  viz: 
seventy-five  brood  mares  and  three  stallions  ;  three  hundred  milch 
cows  and  eighteen  bulls ;  twelve  yoke  work  cattle,  with  yokes  and 
chains  ;  twelve  work  mules  or  horses  ;  twenty-five  ploughs,  assorted 
sizes ;  two  hundred  garden  or  corn  hoes  ;  eighty  spades  and  twelve 
grindstones. 

The  stock  enumerated  above,  and  the  product  thereof,  and  no  part 
or  portion  thereof,  shall  be  killed,  exchanged,  sold,  or  otherwise 
parted  with,  without  the  consent  and  direction  of  the  agent. 

Art.  6.  The  United  States  will  also  employ  and  settle  among  said 
tribes,  ai  or  near  their  towns  or  settlements,  one  practical  farmer,  who 
shall  superintend  all  agricultural  operations,  with  two  assistant  men 
of  practical  knowledge  and  industrious  habits,  one  carpenter,  one 
wheelright,  one  blacksmith,  one  principal  school  teacher,  and  as  many 
a«<8i8tant  teachers  as  the  President  may  deem  proper,  to  instruct  said 
tribes  in  reading,  writing,  &c.,  and  in  the  domestic  arts  upon  the 
manual  labor  system ;  all  the  above-named  workmen  and  teachers  to 
be  maintained  and  paid  by  the  United  States  for  the  period  of  five  (6) 
years,  and  as  long  thereafter  as  the  President  shall  deem  advisable. 
The  United  States  will  also  erect  suitable  school-houses,  shops,  and 
dwellings  for  the  accommodation  of  the  school  teachers  and  mechanics 
above  specified,  and  for  the  protection  of  the  public  property. 

In  testimony  whereof,  the  parties  have  hereunto  signed  their  names 
and  affixed  their  seals  this  eighteenth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-one. 

0.  M.  WOZENCRAFT, 
Untied  States  Indian  Agent. 


16  8AKUEL  NOBRIS. 

For  and  in  behalf  of  the  Was-pia, 

WIE-MAR,  his  x  mark.     [l.  b 

For  and  in  behalf  of  the  Ya-ma-do, 

OI-TAy  his  X  mark.     [l.  s. 

For  and  in  behalf  of  the  Yo-la-mier, 

WAL-LE-PIE,  hifl  x  mark.     [l.  s. 

For  and  in  behalf  of  the  Wai-de-pa-can, 

EA-MO-LA^  his  x  mark.     [l.  s. 

For  and  in  behalf  of  the  On-o-po-ma, 

WAN-NUOK,  his  x  mark.     [l.  s. 

For  and  in  behalf  of  the  Mon-e-da, 

WAL-LEM-HOOK,   his  x  mark.     [l.  s. 
For  and  in  behalf  of  the  Wan-nuck, 

YU-ME-AN,  his  x  mark.     [l.  s. 

For  and  in  behalf  of  the  Nem-shaw, 

WAS-HI-MA,  his  X  mark.     [l.  s. 

For  and  in  behalf  of  the  Bem-pi, 

TI-CO-LA,  his  x  mark.     [l.  s. 

For  and  in  behalf  of  the  Sa-cnm-ne, 

YO-LO,  his  X  mark.     [l.  s. 

Signed)  sealed,  and  delivered,  after  being  fully  explained,  in  the 
presence  of — 
George  Stonemak, 

Lieutenant  let  Dragoons^ 

Commanding  escort  to  Indian  Commimoner. 
John  Campbell, 

Assistant  Surgeon^ 
Escort  United  States  Indian  OommissUmer. 
A.  T.  Stirling. 
E.  L.  Lovbll, 

Secretary  to  United  States  Indian  Agent, 

Addenda. — It  is  understood  that  the  above  named  boundary  ran* 
ning  north  from  Bear  river  will  pass  between  Bough  and  Ready  and 
Penn  valley;  and  in  the  event  that  a  line  due  north  from  said  point 
on  said  river  should  fail  to  do  so,  it  will  deviate  so  far  as  to  include 
said  valley  in  the  reservation  and  exclude  Bough  and  Beady. 
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EXHIBIT  C. 
TBVATT  AT  BIDWBIL'S  RANCH. 

A  treaty  of  peace  and  friendship^  made  and  oonduded  near  BidtoeWe 
ranchy  on  Ohico  creek,  between  the  United  States  Indian  agent,  0. 
M.  Wozencraftj  of  the  one  part,  and  the  chiefs,  captains,  and  head- 
men cf  the  following  tribes,  viz :  Mi-chop-da,  Es-kuin,  Ho-lo-lu-pi, 
To-to,  Surnus,  Che-no,  Bat-si,  Tut-due,  and  Sim-sa-wa  tribes,  of  the 
oiher  part, 

Abticlb  1.  The  several  tribes  or  bands  above  mentioned  do  ao- 
knowledge  the  United  States  to  be  the  sole  and  absolute  sovereign  of 
all  the  soil  and  territory  ceded  to  them  by  a  treaty  of  peaoe  made 
between  them  and  the  republic  of  Mexico. 

Abt.  2.  The  said  tribes  or  bands  acknowledge  themselves^  jointly 
and  severally,  under  the  exclusive  jurisdiction,  authority,  and  pro- 
tection of  the  United  States,  and  hereby  bind  themselves  hereafter  to 
refrain  from  the  commission  of  all  acts  of  hostility  and  aggression 
towards  the  govern  ment  or  citizens  thereof,  and  to  live  on  terms  of 
peace  and  friendship  among  themselves  and  with  all  other  Indian 
tribes,  which  are  now  or  may  come  under  the  protection  of  the 
United  States  ;  and,  furthermore,  bind  themselves  to  conform  to,  and 
be  governed  by,  the  laws  and  regulations  of  the  Indian  bureau,  made 
and  provided  therefor  by  the  Congress  of  the  United  States. 

Abt.  3.  To  promote  the  settlement  and  improvement  of  said  tribes 
or  bands,  it  is  nereby  stipulated  and  agreed  that  the  following  district 
of  oonntiy,  in  the  State  of  California,  shall  be,  and  is  hereby,  set  apart 
forever  for  the  sole  use  and  occupancy  of  the  aforesaid  tribes  or  bands, 
to  wit :  commencing  at  a  point  on  Feather  river  two  miles  above 
the  town  of  Hamilton,  and  extending  thence  northwesterly  to  the 
northeast  corner  of  Neal's  grant;  thence  northwesterly  along  the 
bonndaries  of  Neal's,  Hensley's,  and  Bidwell's  grant,  to  the  north- 
east corner  of  the  last-named  grant ;  thence  northeasterly,  six  miles  ; 
thence  southeasterly,  parallel  with  a  line  extending  from  the  begin- 
ning point  to  the  northeast  corner  of  Bidwell's  grant  to  Feather 
river ;  and  thence  down  said  river  to  the  place  of  beginning.  Pro- 
vided,  That  there  is  reserved  to  the  government  of  the  United  States, 
the  right  of  way  over  any  portion  of  said  territory,  and  the  right 
to  establish  and  maintain  any  military  post  or  posts,  public  build- 
ings, school-houses,  houses  for  agents,  teachers,  and  such  others  as 
they  may  deem  necessary  for  their  use  or  the  protection  of  the 
Indians.  The  said  tribes  or  bands,  and  each  of  them,  hereby  engage 
that  they  will  never  claim  any  other  lands  within  the  boundaries  of 
the  United  States,  nor  ever  disturb  the  people  of  the  United  States 
in  the  free  use  and  enjoyment  thereof. 

Abt.  4.  To  aid  the  said  tribes  or  bands  in  their  subsistence  while 
removing  to  and  making  their  settlement  upon  the  saidt  reservation, 
the  United  States,  in  addition  to  the  few  presents  made  them  at  this 
council,  will  furnish  them,  free  of  charge,  with  two  hundred  head  beef 
cattle,  (200,)  to  average  in  weight  five  hundred  pounds,  (fiOO  lbs. ;) 
Beventy-five  sacks  flour,  one  hundred  pounds  (100)  lbs.)  each,,  within 
the  term  of  two  years  from  the  date  of  this  treaty. 
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Abt.  6.  As  early  as  oonvenient  after  the  ratification  of  this  treaty 
hy  the  President  and  SonatOi  in  consideration  of  the  premises,  and 
with  a  sincere  desire  to^  encourage  said  tribes  in  acquiring  the  arts 
and  habits  of  ciyilized  life,  the  United  States  will  also  furnish  them 
with  the  following  articles,  to  be  divided  among  them  by  the  agent, 
according  to  their  respectiye  numbers  and  wants,  during  each  of  the 
two  years  succeeding  the  said  ratification,  viz:  one  pair  strong  panta- 
loons and  one  red  flannel  shirt  for  each  man  and  boy;  one  linsey  gown 
for  each  woman  and  girl ;  2,000  yards  calico  and  600  yards  brown 
sheeting ;  20  pounds  Scotch  thread  and  1,000  needles;  6  dozen  thimbles 
and  2  dozen  pairs  scissors ;  1  2^-point  Mackinaw  blanket  for  each  man 
and  woman  over  fifteen  (15)  years  of  age ;  1,000  pounds  iron ;  100 
pounds  steel.  And  in  like  manner,  in  the  first  year,  for  the  permanent 
use  of  the  said  tribes,  and  as  their  joint  property,  viz :  26  brood  mares 
and  one  stallion ;  100  milch  cows  and  six  bulls ;  four  yoke  work  cat- 
tle, with  yokes  and  chains ;  six  work  mules  or  horses  ;  12  ploughs^ 
assorted  eizee ;  76  garden  or  corn  hoes ;  26  spades ;  four  grindstones. 

The  stock  enumerated  abore,  and  the  proauot  thereof,  and  no  part 
or  portion  thereof,  shall  be  killed,  exchanged,  sold,  or  otherwise 
parted  with,  withont  the  consent  and  direction  of  the  asent. 

Art.  6  The  United  States  will  also  employ  and  settle  among  said 
tribes,  at  or  near  their  towns  or  settlements,  one  practical  farmer,  who 
shall  superintend  all  agricultural  operations,  with  two  assistants,  men 
of  practical  knowledge  and  industrious  habits,  one  carpenter,  one 
wheelwright,  one  blacksmith,  one  principal  school  teacher,  and  as 
many  assistant  teachers  as  the  President  may  deem  proper,  to  instract 
said  tribes  in  reading,  writing,  &c.,  and  in  the  domestic  arts  upon 
the  manual  labor  system;  all  the  above-named  workmen  and  teachers 
to  be  maintained  and  paid  by  the  United  States  for  the  period  of  five 
years^  (6,)  and  as  long  thereafter  as  tiie  President  shall  deem  advi- 
sable. 

The  United  States  will  also  erect  suitable  school-houses,  shops,  and 
dwellings  for  the  accommodation  of  the  school  teachers  and  mechanics 
above  specified,  and  for  the  protection  of  the  public  property. 

In  testimonv  whereof,  the  parties  have  hereunto  signed  their  names 
and  affixed  their  seals  this  first  day  of  August,  in  the  year  of  oar 
Lord  one  thousand  eight  hundred  and  fifty-one. 

For  and  in  behalf  of  the  Mi-ohop-da, 
LUCK-Y-AN, 

For  and  in  behalf  of  the  Es-kuin, 
MO-LA-TO, 

For  and  in  behalf  of  the  Ho-lo-lu-pi, 
WIS-NUOK, 

For  and  in  behalf  of  the  To-to, 

WB-NO-KE, 

For  and  in  behalf  of  the  Su-mus, 

WA-TEL-LI, 

For  and  in  behalf  of  the  Ohe-no, 
YO-LO-BA, 

For  and  in  behailf  of  tke  Bat-si, 

YOU-NI-Cm-NO, 


his  X  mark. 

[L.  B.] 

his  X  mark. 

[L.  8.] 

his  X  mark. 

[L.  ».] 

his  X  mark. 

[US.] 

his  X  mark. 

[1.  •.] 

his  X  mark. 

[L.8.] 

his  X  mark. 

[I..  8.] 
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For  and  in  behalf  of  the  Yut-duc, 

SO-MIE-LA,  his  x  mark.     [l.  8.] 

For  and  in  behalf  of  the  Sim-sa-wa, 

PO-MO-KO^  his  X  mark.     [l.  s.] 

Signed,  sealed,  and  deliv^ed,  after  being  follj  explained,  in  pres- 
ence of— 

£.  H.  FnssaBiLALD, 

Brevei  Major  and  Captain  Firat  Dragoons. 

LietUenant  First  Dragoons. 

J.  BmWRLL. 
£.  8.  LOVBLL, 

Secretary  United  States  Indian  Agency. 


JSXmBTV  D. 
TBSATT  AT  BBADING'S  BAKCH. 

A  Weaiy  of  peace  and  friendships  made  and  concluded  at  Beading's 
ranchf  on  Cottantoood  creekj  Oalifomiay  between  the  United  States 
Indian  ageni^  0.  M.  Wozcncrafly  cf  the  one  party  and  the  chiefs^ 
captains  J  and  headmen  of  thefoiUotving  tribes  or  bandSj  via :  Noi-maj 
Noe-ma^  Y'tac-ca^  Nov-mCf  and  Noi-mc. 

Abticlb.  1.  The  several  tribes  or  bands  above  mentioned  do  ac- 
knowledge the  United  States  to  be  the  sole  and  absolute  sovereign  of 
all  the  territory  ceded  to  them  by  a  treaty  of  peace  made  between  them 
and  the  republic  of  Mexico. 

Abt.  2.  The  said  tribes  or  bands  acknowledge  themselves^  jointly 
and  severally,  under  the  exclusive  jurisdiction,  authority,  and  protec- 
tion of  the  United  States,  and  hereby  bind  themselves  hereafter  to 
refrain  from  the  commission  of  all  acts  of  hostility  and  aggression 
towards  the  government  or  citizens  thereof,  and  to  live  on  terms  of 
peace  and  friendship  among  themselves  and  with  all  other  Indians 
which  are  now  or  may  come  nnder  the  protection  of  the  United 
States ;  and,  furthermore,  bind  themselves  to  conform  to,  and  be  gov* 
eroed  by,  the  laws  and  regulations  of  the  Indian  bureau,  made  and 
provided  therefor  by  the  Congress  of  the  United  States. 

Abt.  3.  To  promote  the  settlement  and  improvement  of  said  tribes 
or  bands^  it  is  hereby  stipulated  and  agreed  that  the  following  dis- 
trict of  country,  in  the  State  of  California,  shall  be,  and  is  hereby,  set 
apart  forever  for  the  sole  use  and  occupancy  of  the  aforesaid  tribes  or 
bands,  to  wit :  commencing  at  a  point  at  the  mouth  of  Ash  creek,  on 
the  Sacramento  river;  running  up  the  east  branch  of  said  river  twenty- 
five  miles ;  thence  on  a  line  due  north  to  Pitt  fork  of  said  river ;  thence 
down  said  river  to  the  place  of  beginning. 

It  is  further  understood  and  agreed  upon  by  both  parties  that  the 
tribes  or  bands  of  Indians  living  upon  the  Shasta,  Nevada^  and  Coast 
ranges  shall  be  included  in  the  said  reservation;  and  should  said  bands 
not  come  in,  then  the  provisions,  &c.,  as  set  apart  in  this  treaty,  to 
be  reduced  in  a  ratio  commensurate  with  the  number  signing  the 
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treaty :  Provided^  That  there  is  reserved  to  the  United  States  govern- 
ment the  right  of  way  over  any  portion  of  said  territory,  and  the 
right  to  estahlish  and  maintain  any  military  post  or  posts,  puhlic 
haildings,  school-houses,  houses  for  agents^  teachers,  and  such  others 
as  they  may  deem  necessary  for  their  use,  or  the  protection  of  the 
Indians. 

The  said  trihes  or  hands,  and  each  of  them,  hereby  engage  that  they 
will  never  claim  any  other  lands  within  the  boundaries  of  the  United 
States,  nor  ever  disturb  the  people  of  the  United  States  in  the  free  use 
and  enjoyment  thereof. 

Art.  4.  To  aid  the  said  tribes  or  bands  in  their  subsistence  while 
removing  to  and  making  their  settlement  upon  the  said  reservation, 
the  United  States,  in  addition  to  the  few  presents  made  them  at  this 
council,  will  furnish  them,  free  of  charge,  with  five  hundred  (500) 
head  of  beef  cattle,  to  average  in  weight  five  hundred  (500)  pounds; 
75  sacks  of  flour,  100  pounds  each,  within  the  term  of  two  years  from 
the  date  of  this  treaty. 

Art.  5.  As  early  as  convenient  after  the  ratification  of  this  treaty  by 
the  President  and  Senate,  in  consideration  of  the  premises,  and  with  a 
sincere  desire  to  encourage  said  tribes  in  acquiring  the  arts  and  habits 
of  civilized  life,  the  United  States  will  also  furnish  them  with  the  fol- 
lowing articles,  to  be  divided  among  them  by  the  agent,  according  to 
their  respective  numbers  and  wants,  during  each  of  the  two  years  suc- 
ceeding the  said  ratification,  viz :  one  pair  of  strong  pantaloons  and 
one  rea  flannel  shirt  for  each  man  and  boy ;  one  linsey  gown  for  each 
woman  and  girl ;  2,000  yards  calico  and  600  yards  brown  sheeting  ;  20 
pounds  of  S^tch  thread  and  1,000  needles ;  6  dozen  thimbles,  2  dozen 
pairs  of  scissors  ;  one  2^-point  Mackinaw  blanket  for  each  man  and 
woman  over  fifteeen  years  of  age;  1,000  pounds  of  iron  and  100  pounds 
of  steel.  And  in  like  manner,  in  the  flrst  year,  for  the  permanent  use  of 
said  tribes,  and  as  their  joint  property,  viz :  75  brood  mares  and  four 
stallions;  300  milch  cows  and  sixteen  bulls  ;  4  yoke  work  cattle,  with 
yokes  and  chains ;  10  work  mules  or  horses ;  22  ploughs,  assorted 
sizes ;  76  garden  or  corn  hoes;  25  spades  and  4  grindstones. 

The  stock  enumerated  above,  and  the  product  thereof,  and  no  part 
or  portion  thereof,  shall  be  killed,  ezchansed,  sold,  or  otherwise  parted 
with  without  the  consent  and  direction  of  the  agent. 

Art.  6.  The  United  States  will  also  employ  and  settle  among  said 
tribes,  at  or  near  their  towns  or  settlements,  one  practical  farmer  who 
shall  superintend  all  agricultural  operations,  with  two  assistants,  men 
of  practical  knowledge  and  industrious  habits,  one  carpenter,  one 
wheelwright,  one  blacksmith,  one  principal  school  teacher,  and  as 
many  assistant  teachers  as  the  President  may  deem  proper,  to  instruct 
said  tribes  in  reading,  writing,  &c.,  and  in  the  aomestic  arts  upon 
the  manual  labor  system.  All  the  above-named  workmen  and  teach- 
ers to  be  maintained  and  paid  by  the  United  States  for  the  period  of 
five  years,  and  as  long  thereafter  as  the  President  shall  deem  advisable. 

The  United  States  will  also  erect  suitable  school-houses,  shops  and 
dwellings  for  the  accommodation  of  the  school  teachers  and  mechanics 
above  mentioned|  and  for  the  protection  of  the  public  property. 
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In  testimony  whereof,  the  parties  have  hereunto  signed  their  names 
and  affixed  their  seals  this  sixteenth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-one. 

0.  M.  WOZENCRAFT, 
VnUed  Stales  Indian  Agent, 
For  and  in  hehalf  of  the  Noi-ma, 

OIO-NO, 
For  and  in  behalf  of  the  Noe-ma, 

CHIP-CHIM, 
For  and  in  hehalf  of  the  Y-Iac-ca, 

CHA-00-I/A, 
For  and  in  behalf  of  the  No- ma, 

CHIP-CHO-CHICOS, 
For  and  in  behalf  of  the  Noi-ma^ 

NEM-KO-DE, 
For  and  in  behalf  of  the  Oy-Iac-ca, 

NUM-LE-RA-RE-MAN, 

PAN-ZE-LA8, 

DO-LI-NI-CHA-LA, 

NUM-ZERE-MDCK, 

Signed,  sealed,  and  delivered,  after  being  fully  explained,  in  pres- 
ence of — 
J.  McKiNSTBT,  Brevet  Major ^  United  States  Army. 
8.  B.  Sheldok. 
Alexander  Love. 
True  copy. 
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EXHIBIT  E. 
TREATY  AT  CAMP  C0LU8. 


A  treaty  of  peace  and  friendship^  made  cmd  oonduded  at  Camp  Cdus, 
on '  Sacramento  river ^  California^  between  the  United  States  Indian 
agent,  0.  M.  Wozencrafty  of  the  one  part,  and  the  chiefs,  axptains, 
and  headmen  of  the  following  tribes  or  bands,  viz :  Coltis,  WiUeys, 
Co-he-^na,  Tat-nah,  Cha,  Doc-duc  : 

Article  1.  The  several  tribes  or  bands  above  mentioned  do  acknowl- 
edge the  United  States  to  be  the  sole  and  absolute  sovereign  of  all 
territory  ceded  to  them  by  a  treaty  of  peace  made  between  them  and 
the  republic  of  Mexico. 

Art.  2.  The  said  tribes  or  bands  acknowledge  themselves,  jointly 
and  severally,  under  the  exclusive  jurisdiction,  authority,  and  protec- 
tion of  the  United  States,  and  hereby  bind  themselves  hereafter  to 
refrain  from  the  commission  of  all  acts  of  hostility  and  aggression 
towards  the  government  or  citizens  thereof,  and  to  live  on  terms  of 
peace  and  friendship  among  themselves  and  all  other  Indians  which 
are  now  or  may  come  under  the  protection  of  the  United  States ;  and. 
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fartbermore,  bincf  themselves  to  conform  to,  and  be  governed  by,  the  ^ 
laws  and  regulations  of  the  Indian  bureau,  made  and  provided  there-  ^ 
for  by  the  (>)ngre8S  of  the  United  States.  i 

Art.  3.  To  promote  the  settlement  and  improvement  af  said  tribes        '- 
or  bands,  it  is  hereby  stipulated  and  agreed  that  the  following  district       3 
of  country,  in  the  State  of  CSalifornia,  shall  be,  and  is  hereby,  set  apart        i 
forever  for  the  use  and  occupancy  of  the  aforesaid  tribes  or  bands,  to        3 
wit :  commencing  on  the  east  bank  of  the  Sacramento  river,  at  a        \ 
point  where  the  northern  line  of  Sutter's  claim  is  said  to  strike  said 
river ;  running  out  on  said  line  in  an  easterly  direction  tbree  miles; 
thence  in  a  southeasterly  direction  fifteen  xniles,  to  a  point  within        i 
three  miles  of  Sacramento  river  ;  from  said  point  in  a  line  due  west 
to  the  Sacramento  river ;  and  from  said  point  up  said  river  to  the  point        i 
of  be^nning.  i 

It  IS  furthermore  understood  and  agreed  upon  by  both  parties  that 
the  tribes  or  bands  of  Indians  living  upon  the  adjacent  Coast  range,  i 
on  the  Sacramento  river,  from  the  mouth  of  Stono  creek  to  the  juno-  i 
tion  of  Feather  and  Sacramento  rivers,  and  on  Feather  river  to  the 
mouth  of  the  Juba  river,  shall  be  included  in  the  said  reservation ; 
and  should  said  bands  not  come  in,  then  the  provisions,  &c.,  as  set 
apart  in  this  treaty,  to  be  reduced  in  a  ratio  commensurate  with  the 
numbers  signing  the  treaty :  Provided^  That  there  is  reserved  to  the 
United  States  government  the  rip;ht  of  way  over  any  portion  of  said 
territory,  and  the  right  to  establish  and  maintain  any  military  post, 
public  building,  school-house,  houses  for  agents,  teachers,  and  such 
others  as  they  may  deem  necessary  for  their  use  and  the  protection 
of  the  Indians. 

The  said  tribes  or  bands,  and  each  of  them,  hereby  engage  that  they 
will  never  claim  any  other  lands  within  the  boundaries  of  the  United 
States,  nor  ever  disturb  the  people  of  the  United  States  in  the  free  use 
and  enjoyment  thereof. 

Abt.  4.  To  aid  the  said  tribes  or  bands  in  their  subsistence  while 
removing  to  and  making  settlements  upon  the  said  reservation,  the 
United  States,  in  addition  to  the  few  presents  made  them  at  this 
council,  will  furnish  them,  free  of  charge,  with  two  hundred  and  fifty 
f 250)  head  of  beef  cattle,  to  average  in  weight  five  hundred  poundsi 
(600;)  seventy-five  (75)  sacks  fiour,  one  hundred  pounds  each,  within 
the  term  of  two  years  from  the  date  of  this  treatv. 

Art.  5.  As  early  as  convenient  after  the  ratification  of  this  treaty 
b^  the  President  and  Senate,  in  consideration  of  the  premises,  and 
with  a  sincere  desire  to  encouraee  said  tribes  in  acquiring  the  arts 
and  habits  of  civilized  life,  the  United  States  will  also  furnish  them 
with  the  following  articles,  to  be  divided  among  them  by  the  agent, 
according  to  their  respective  numbers  and  wants,  during  each  of  the 
two  years  succeeding  the  said  ratification,  viz :  one  pair  of  strong 
pantaloons  and  one  red  fiannel  shirt  for  eacb  man  and  boy;  one  linsey 

fown  for  each  woman  and  girl;  1,000  yards  calico  and  250yarcU 
rown  sheeting ;  10  pounds  Scotch  thread  and  500  needles ;  three 
dozen  thimbles  and  one  dozen  pairs  of  scissors ;  one  2^-point  Mackinaw- 
blanket  for  each  woman  and  man  over  fifteen  years  of  age ;  500  pounds 
iron ;  60  pounds  steel.    And  in  like  manner,  in  the  first  year,  for  the 
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permanent  nse  of  said  tribes,  and  as  tbeir  joint  property,  viz :  40 
brood  mares  and  tbree  stallions ;  150  milcb  cows  and  eight  balls ; 
two  yoke  work  cattle,  with  yokes  and  chains ;  five  work  mules  or 
horses  ;  eleyen  ploughs,  assorted  sizes ;  forty-five  garden  or  corn  hoes; 
thirteen  spades ;  two  grindstones. 

Tbe  stock  ennmerated  aboye,  and  the  products  thereof,  and  no  part  or 
portion  thereof,  shall  be  killed,  exchanged,  sold,  or  otherwise  parted 
with  withont  the  consent  and  direction  of  the  agent. 

Abt.  6.  The  United  States  will  also  employ  and  settle  among  said 
tribes,  at  or  near  their  towns  or  settlements^  one  practical  farmer, 
who  shall  superintend  all  agricultural  operations,  with  two  assistants, 
men  of  practical  knowledge  and  industrious  habits,  one  carpenter, 
one  wheelwright,  one  blacksmith,  one  principal  school  teacher,  and 
as  many  assistant  teachers  as  the  President  may  deem  proper,  to  in- 
struct said  tribes  in  reading,  writing,  &c.,  and  in  the  domestic  arts 
upon  the  manual  labor  system ;  all  the  above-named  workmen  and 
teachers  to  be  maintained  and  paid  by  the  United  States  for  the  period 
of  five  years,  and  as  long  thereafter  as  the  President  shall  deem  ad- 
visable. 

The  United  States  will  also  erect  suitable  school-houses,  shops^  and 
dwellings  for  the  accommodation  of  the  school  teachers  and  mechanics 
above  mentioned,  and  for  the  protection  of  the  public  property. 

In  testimony  whereof,  the  parties  have  hereunto  signed  their  names 
and  affixed  their  seals  this  ninth  day  of  September,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  fifty-one. 

0.  M.  WOZENCRAFT,  U.  8. 1.  Agent,    [l.  s,] 

For  and  in  behalf  of  the  Coins, 

SOI-OAO,  his  X  mark.    [l.  s.] 

For  and  in  behalf  of  the  Willies, 

HO-O-EH,  his  x  mark,     [l.  b.] 

For  and  in  behalf  of  the  Go-to-na, 

L0-I8,  his  X  mark.     [l.  s.] 

For  and  in  behalf  of  the  Tat-nah, 

HOO-KA-TA,  his  x  mark.     [l.  s.] 

For  and  in  behalf  of  the  Cha, 

LA-LOOH,  his  x  mark.    [l.  s.] 

For  and  in  behalf  of  the  Doo-duc, 

MI-43EA*TA,  his  x  mark.     [l.  l.] 

For  and  in  behalf  of  the  Cham-mit-ka, 

WE-TE-BUS,  his  x  mark.    [l.  s.] 

For  and  in  behalf  of  the  Soo-di, 

CO-NE,  his  X  mark.    [l.  s.] 

Signed,  sealed,  and  delivered,  after  being  fully  explained,  in  pres- 
ence of— - 

Thomas  Wright, 

2d  lAewUnamt  %d  Infa/nJtty,  commanding  escort. 
0.  D.  SnfPLB. 
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EXHIBIT  F 
TRBATT  AT  THE  PORE  OF  THE  006UMNES. 

A  treaty  of  peace  and  friendship^  made  and  concluded  at  the  fork  of 
Cosumnes  river y  between  the  United  States  Indian  agent ^  0.  M.  Wozenn 
craft,  of  the  one  part,  and  the  captains  and  headmen  of  the  following 
tribes,  viz:  Cu-luy  Yaa-si,  Loo-lum-nCy  and  Wo-pum-nes. 

Article  1 .  The  several  tribes  or  bands  above  mentioned  do  acknowl- 
edge the  United  States  to  be  the  sole  and  absolute  sovereign  of  all  the 
soil  and  territory  ceded  to  them  by  a  treaty  of  peace  made  between 
them  and  the  republic  of  Mexico* 

Art.  2.  The  said  tribes  or  bands  acknowledge  themselves,  jointly 
and  severally,  under  the  exclusive  jurisdiction,  authority,  and  protec* 
tion  of  the  United  States,  and  hereby  bind  themselves  hereafter  to 
refrain  from  the  commission  of  all  acts  of  hostility  and  aggression 
towards  the  government  or  citizens  thereof,  and  to  live  on  terms  of 
peace  and  friendship  among  themselves,  and  with  all  other  Indian 
tribes  which  are  now  or  may  come  under  the  protection  of  the  United 
States ;  and,  furthermore,  bind  themselves  to  conform  to,  and  be 
governed  by«  the  laws  and  regulations  of  the  Indian  bureau,  made 
and  provided  therefor  by  the  (ingress  of  the  United  States. 

Art.  3.  To  promote  the  settlement  and  improvement  of  said  tribes, 
it  is  hereby  stipulated  and  agreed  that  the  following  district  of  country, 
in  the  State  of  California,  shall  be,  and  is  hereby,  set  apart  forever  for 
the  sole  use  and  occupancy  of  the  aforesaid  tribes  of  Indians,  to  wit : 
commencing  at  a  point  on  the  Cosumnes  river,  on  the  western  line  of 
the  county,  running  south  on  and  by  said  line  to  its  terminus ;  run- 
ning east  on  said  line  twenty-five  miles  ;  thence  north  to  the  middle 
lork  of  the  Cosumnes  river;  down  said  stream  to  place  of  beginning  ; 
to  have  and  to  hold  the  said  district  of  country  for  the  sole  use  and 
occupancy  of  said  Indian  tribes  forever :  Provided^  That  there  ia 
reserved  to  the  government  of  the  United  States  the  right  of  way  over 
any  portion  of  said  territory,  and  the  right  to  establish  and  maintain 
any  military  post  or  posts,  public  buildings,  school-houses,  houses  for 
agents,  teachers,  and  such  others  as  they  may  deem  necessary  for 
their  uses  or  the  protection  of  the  Indians.  The  said  tribes  or  bands, 
and  each  of  them,  hereby  engage  that  they  will  never  claim  any  other 
lands  within  the  boundaries  of  the  United  States,  nor  ever  disturb  the 
people  of  the  United  States  in  the  free  use  and  enjoyment  thereof. 

Art.  4.  To  aid  the  said  tribes  or  bands  in  their  subsistence  while 
removing  to  and  making  their  settlement  upon  the  said  reservation, 
the  United  States,  in  addition  to  the  few  presents  made  them  at  this 
council,  will  furnish  them,  free  of  all  charge,  with  five  hundred  (600) 
head  of  beef  cattle,  to  average  in  weight  five  hundred  (500)  pounds ; 
two  hundred  (200)  sacks  flour,  one  hundred  (100)  pounds  each,  within 
the  term  of  two  years  from  the  date  of  this  treatv. 

Art.  6.  As  early  as  convenient  after  the  ratification  of  this  treaty 
by  the  President  and  Senate,  in  consideration  of  the  premises,  and 
with  a  sincere  desire  to  encourage  said  tribes  in  acquiring  the  arts  and 
habits  of  civilized  life,  the  United  States  will  also  furnish  them  the 
following  articles,  to  be  divided  among  them  by  the  agent,  according 
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to  their  respective  numbers  and  wants,  daring  each  of  the  two  years 
succeeding  the  said  ratification,  viz  :  one  pair  strong  pantaloons  and 
one  red  flannel  shirt  for  each  man  and  boy ;  one  linsey  gown  for  each 
woman  and  ^rl ;  four  thousand  yards  calico  and  one  thousand  yards 
brown  sheeting;  forty  pounds  Scotch  thread;  two  dozen  pairs  scissors; 
eight  dozen  thimbles;  three  thousand  needles;  one  2i-pomt  Mackinaw 
blanket  for  each  man  and  woman  over  fifteen  vears  of  age ;  four  thou- 
sand pounds  of  iron,  and  four  thousand  pounds  of  steel.  And  in  like 
manner,  in  the  first  year,  for  the  permanent  use  of  the  said  tribes,  and 
as  their  join  property,  viz:  seventy-five  brood  mares  and  four  stallions; 
three  hundred  milch  cows  and  eighteen  bulls  ;  twelve  yoke  work 
cattle,  with  yokes  and  chains ;  twelve  work  mules  or  horses  ;  twenty- 
five  ploughs,  assorted  sizes  ;  two  hundred  corn  hoes  ;  eighty  spades, 
and  twelve  grindstones. 

The  stock  enumerated  above,  and  the  product  thereof,  and  no  part 
or  portion  thereof,  shall  be  killed,  exchanged,  sold,  or  otherwise  parted 
with  without  the  consent  and  direction  of  the  agent. 

Akt.  6.  The  United  States  will  also  employ  and  settle  among  said 
tribes,  at  or  near  their  towns  or  settlements,  one  practical  farmer,  who 
shall  superintend  all  agricultural  operations^  with  two  assistants,  men 
of  practical  knowledge  and  industrious  habits,  one  carpenter,  one 
wheelwright,  one  blacksmith,  one  principal  school  teacher,  and  as  many 
assistant  teachers  as  the  president  may  deem  proper,  to  instruct  said 
tribes  in  reading,  writing,  &c.,  in  the  domestic  arts,  upon  the  manual 
labor  system;  all  the  above-named  workmen  and  teachers  to  be  main- 
tained and  paid  by  the  United  States  for  the  term  of  five  years,  and 
as  long  thereafter  as  the  President  shall  deem  advisable.  The  United 
States  will  also  erect  suitable  school-houses,  shops,  and  dwellings  for 
the  accommodation  of  the  school  teachers  and  mechanics  above  speci- 
fied, and  for  the  protection  of  the  public  property. 

In  testimony  whereof,  the  parties  have  nereunto  signed  their  names 
and  affixed  their  seals  this  eighteenth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-one. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent. 
For  and  in  behalf  of  the  Cu-lus, 

MI-ON-QUISH,  his  x  mark.     [l.  s.] 
For  and  in  behalf  of  the  Yas-se, 

SAN-TIA-aO,  his  x  mark.     [l.  s.] 
For  and  in  behalf  of  the  Loc-lum-ne, 

POL- TUCK,       his  X  mark.     [l.  s.] 
For  and  in  behalf  of  the  Wo-pum-nes, 

HIN-COY-E,      his  x  mark.     [l.  s. 

MAT-TOS,  his  x  mark.      l.  s. 

HOL-LOH,         his  x  mark.      l.  s. 

BOY-EB,  his  x  mark.     [l.  s. 

Signed^  sealed,  and  delivered,  after  being  fully  explained,  in  the 
presence  of— 

Flaykl  Belohbr. 
J.  B.  McEEimiB. 
Wm.  Bhoads. 
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Addenda. 
It  is  further  agreed  upon  between  the  parties  that,  in  the  event  of  the 
within  limits  of  reservation  not  being  agreed  n^on  b^  the  President 
and  Senate,  the  same  shall  be  altered  in  conformity  with  some  future 
decision. 


Contract  of  June  9,  1851. 
KXHierr  a. 


ArticUa  of  agreement  made  this  ninth  day  (jf  June^  A.  D.  ISSl,  between 
0.  M.  fFozencrafty  United  States  Indian  agent  in  the  State  of  OaU- 
fomia^  of  the  first  party  and  Samuel  Norris,  of  the  second  part,  u^ 
nesseth  as  foUowSf  to  wit : 

First.  In  consideration  of  the  hereinafter  mentioned  agreement  on 
the  part  of  the  said  party  of  the  first  part,  the  said  party  of  the  se* 
oond  part  hereby  agree  to  sell  and  deliver  to  the  said  party  of  the 
first  party  agent  as  aforesaid,  nine  hundred  and  fifty  head  of  beef  cattle 
to  be  delivered  between  the  Cosumnes  river  and  the  Upper  Sacra- 
mento, when  and  as  the  same  may  be  required  by  the  said  party  of 
the  first  part,  at  the  rate  and  price  at  which  net  beef  is  selling  at  the 
time  and  place  of  delivery,  payable  as  hereinafter  mentioned. 

Second.  In  consideration  of  the  above  agreement  on  the  part  of 
the  said  party  of  the  second  part,  the  said  party  of  the  first  part,  ae 
agent  aforesaid,  hereby  agrees  to  purchase  and  receive  from  the  said 
party  of  the  second  part^  at  the  time  and  place  and  in  the  manner 
above  mentioned,  the  said  nine  hundred  and  fifty  head  of  beef  cattle, 
at  the  rate  and  price  at  which  net  beef  is  selling  at  the  time  and 
place  of  delivery,  and  to  pay  the  said  party  of  the  second  part  there- 
for at  the  rate  and  price  aforesaid,  by  drafts  drawn  by  the  said  party 
of  the  first  part,  agent  as  aforesaid,  upon  the  Commissioner  of  Indian 
Afibirs  of  the  United  States  at  the  time  or  times  of  delivering  said 
cattle,  said  drafts  to  be  made  payable  upon  the  first  appropriation  by 
Congress  for  the  Indian  department. 

In  witness  whereof,  the  said  parties  have  signed  these  presents  the 
day  and  year  first  before  written. 

0.  M.  WOZENCRAFT, 

United  States  Indian  Agent. 
SAMUEL  NOBBIS. 


Contract  of  October  1,  1851. 

BXHIBir  H. 

Artides  of  agreement  made  this  first  day  af  Odoberj  A.  D.  eighteen 
hundred  and  fifty-one,  between  0.  M.  Wozencraft^  Indian  agent  in  the 
State  of  Calif omia,  of  the  first  part,  and  Samud  Norris,  of  the 
second  party  toitnesseth  as  fdlows,  to  wit: 

First.  In  consideration  of  the  hereinafter  mentioned  agreement  on 
the  part  of  the  said  party  of  the  first  part,  the  said  party  of  the  second 
part  hereby  agrees  to  sell  and  deliver  to  the  said  party  of  the  first 
part^  agent  as  aforesaid,  eight  thousand  pounds  of  wneat,  to  be  deliv- 
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ered  between  the  Oosnmnes  riyer  and  the  Upper  Sacramento,  when  and 
as  the  same  may  be  required  by  the  said  party  of  the  first  part,  at  the 
rate  and  price  of  fifteen  cents  per  pound,  payable  as  hereinafter 
mentioned. 

Second.  In  consideration  of  the  above  agreement  on  the  part  of 
the  said  party  of  the  second  part,  the  said  party  of  the  first  part,  agent 
aforesaid,  hereby  agrees  to  purchase  and  receiye  from  the  said  party 
of  the  second  part,  at  the  time  and  place  and  in  the  manner  above 
mentioned,  the  said  eight  thousand  pounds  of  wheat,  at  the  said  rate 
and  price  of  fifteen  cents  per  pound,  and  to  pay  the  said  party  of  the 
second  part  therefor  at  the  rate  and  price  aforesaid,  by  arafts  drawn 
by  the  sMd  party  of  the  first  part,  agent  as  aforesaid,  upon  the  Com- 
missioner of  Indian  Affairs  of  the  United  States,  at  the  time  or  times 
of  delivering  said  wheat. 

In  witness  whereof,  the  said  parties  have  signed  these  presents  the 
day  and  year  first  before  written. 

0.  M.  WOZENCJRAFT, 

United  Staiea  Indian  Agent, 
SAMUEL  NORRIS. 


Contract  of  September  9, 1851. 
EXHIBIT  K. 

Articles  of  agreement  made  this  ninth  day  of  September^  A.  D. 
eighteen  hundred  and  fifty^oney  between  0.  M.  Wozencrajt,  Indian 
agent  in  the  State  of  Oat^omia^  of  the  first  party  and  Samuel 
Morris  and  Edward  S.  Lovdly  of  the  second  party  wUnesseth  as 
foUowSy  to  toit : 

First.  In  consideration  of  the  hereinafter  mentioned  agreement  on 
the  part  of  the  said  party  of  the  first  part,  the  said  party  of  the 
second  part  hereby  agrees  to  sell  and  deliver  to  the  said  party  of  the 
first  part,  agent  as  aforesaid,  fifty  head  of  beef  cattle  and  eight  thou- 
sand pounds  of  wheat  fiour,  to  be  delivered  between  the  Oosumnes 
river  and  the  Upper  Sacramento,  when  and  as  the  same  may  be 
required  by  the  said  party  of  the  first  part,  at  the  rate  and  price  of 
twenty  cents  per  pound  for  the  former  and  fifteen  cents  per  pound  for 
the  latter,  payable  as  hereinafter  mentioned. 

Second.  In  consideration  of  the  above  agreement  on  the  part  of  the 
said  party  of  the  second  part,  the  said  party  of  the  first  part,  agent 
as  aforesaid,  hereby  agrees  to  purchase  and  receive  from  the  said  party 
of  the  second  part,  at  the  time  and  place  and  in  the  same  manner 
above  mentioned,  the  said  fifty  head  of  beef  cattle  and  eight  thousand 
pounds  of  wheat  fiour,  at  the  said  rate  of  twenty  cents  per  pound  for 
the  former  and  fiftieen  cents  per  pound  for  the  latter,  and  to  pay  the 
said  party  of  the  second  part  therefor,  at  the  rate  and  price  aforesaid, 
by  drafts  drawn  by  the  said  party  of  tke  first  part,  agent  as  aforesaid, 
upon  the  CSommissioner  of  Indian  AiGurs  of  the  United  States,  at  the 
time  or  times  of  delivering  said  eattle  and  floor. 
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In  witness  whereof,  the  said  parties  have  signed  these  presents  the 
day  and  year  first  before  written. 

0.  M.  WOZENCBAFT, 

Uhited  States  Indian  Agent, 
SAMUEL  NORRIS. 
EDWARD  S.  LOVELL. 


EXHiBrr  L. 

Officb  of  Indian  Agbnt,  Caufobnia, 

San  FrancUoOf  October  1,  1861. 

Sir  :  Ton  are  hereby  notified  and  required  to  deliver  daring  the 
month  of  October,  1851,  eight  thousand  pounds  of  wheat  between  the 
Cosumues  river  and  the  Upper  Sacramento,  pursuant  to  your  contract 
with  this  office,  bearing  dato  the  1st  day  of  October,  1851. 

0.  M.  WOZENCRAFT, 

United  States  Indian  Agent. 
Samuel  Nobbis,  Esq. 


Sacramento,  October  6,  1851. 

Received  of  Samuel  Norris  eight  thousand  pounds  of  wheat,  accord- 
ing to  the  terms  of  contract  made  with  him  on  the  1st  day  of  October^ 
A.  D.  1851. 

0.  M.  WOZENCRAFT, 

United  States  Indian  Agent. 


Office  of  Indun  Agent,  California, 

San  Fraiidsco^  June  28,  1861. 

Sir  :  You  are  hereby  notified  and  required  to  deliver,  at  such  times 
and  places  as  I  may  designate,  nine  hundred  and  fifty  head  of  beef 
cattle  between  the  Cosumues  river  and  the  Upper  Sacramento,  pursuant 
to  your  contract  with  this  officoi  bearing  dato  the  9th  day  of  June, 
A.  D.  1851. 

O.  M.  WOZENCRAFT, 

United  States  Indian  Agent. 
Samuel  Norris,  Esq. 


San  Francisco,  December  15,  1851. 

Received  of  Samuel  Norris  nine  hundred  and  fifty  head  of  beef 
cattle,  according  to  the  terms  of  contract  made  with  him  on  the  ninth 
day  of  June,  A.  D.  1861. 

0.  M.  WOZENCRAFT, 

United  States  Indian  Agent. 


Office  of  Indun  Agent,  California, 

San  Francisco,  October  15,  1851. 

Sirs  :  You  are  hereby  notified  and  required  to  deliver  during  the 
months  of  December,  1851,  and  January,  1852,  fifty  head  of  beef 
cattle  and  eight  thousand  pounds  of  wheat  flour  between  the  Cosumues 


k 


SAMUEL  KORRia  29 

riyer  and  the  Upper  Sacramento,  pnrenant  to  your  contract  with  this 
office,  bearing  date  the  9th  day  of  September,  1861. 

0.  M.  WOZENCEAFT, 
United  States  Indian  Agent. 
Samukl  Norrib  and  Edward  S.  Lovbll. 


San  Francisco,  March  SO,  1852. 
Beceived  of  Samuel  Norris  and  Edward  S.  Loyell  fifty  head  of  beef 
cattle  and  eight  thousand  pounds  of  flour,  according  to  the  terms 
made  with  them  on  the  9th  day  of  September,  A.  D.  1851. 

O.  M.  WOZENORAFT, 
United  States  Indian  Agent, 


BXHIBIT    M. 

$494.  San  Francibco,  June  29,  1851. 

Pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum  of  four  hundred 
and  ninety-four  dollars^  which  charge  to  account  of  supplies  furnished 
the  Indians  in  El  Dorado  county,  California. 

0.  M.  WOZENORAFT, 
United  States  Indian  Agent. 
Hon.  Lues  Lba, 

Commissioner  of  Indian  Affairs^  Washington  City,  D.  C. 

Pay  to  the  order  of  William  Pettet  to  my  use. 

SAMUEL  NORRIS, 
Per  E.  S.  LOVELL. ' 


$7,854.  NoRRis's  Ranchb,  July  14,  1851. 

Pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum  of  seven  thousand 
eight  hundred  and  ffty-fow  doUars  out  of  such  funds  as  may  be  appro- 
priated by  the  next  Oongress  for  the  Indians  in  this  district. 

0.  M.  WOZENORAFT, 
United  States  Indian  Agent, 
TTnitkd  States  Indian  Department,  Washington. 

Pay  to  the  order  of  William  Pettet,  to  my  use. 

SAMUEL  NORRIS. 


$7,360.  Rose's  Ranch,  Yuba  Rivbr,  July  22,  1861. 

Upon  the  appropriation  hy  the  ensuing  Oongress  of  funds  for  the 
Indian  Department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 
of  seven  thousand  three  hundred  and  sixty  dollars;  same  being  for 
amount  of  sixfcy-four  head  of  beef  cattle  furnished  Indians. 

0.  M.  WOZENORAFT, 
United  StoJtes  Indian  Agent,  Middle  District,  Cdifomia, 
Hon.  LuKB  Lea, 

Commissioner  of  Indian  Affairs,  Washington,  D.  C. 

Pay  to  the  order  of  William  Pettet,  for  my  use. 

SAMUEL  NORRIS, 
Ter  E.  S.  LOVELL. 


30  sjuansL  voBiaa 

|8,116.  Bakcho  del  Pahos,  July  22, 1861. 

Upon  the  appropriation  by  the  ensuing  Oonffress  of  Ainds  for  the 
Indian  denartmenti  pay  to  the  order  of  Samuel iTorris,  esq.,  the  sum 
of  eight  thousand  cut  hundred  and  fifteen  ddflarB;  same  being  for 
amount  of  seventy-six  head  of  beef  cattle  fomished  Indians  in  El 
Dorado  county. 

0.  M.  WOZENOBAFT, 
United  Staiea  Indian  Agent ^  Middle  IHstrict^  Califoniian 
Hon.  LuKB  Lba, 

Commisiioner  of  Indian  Affairs,  WaMngtonj  D.  O. 

Pay  to  the  order  of  William  Fettet,  to  my  use. 

SAMUEL  NOBBIS, 
Per  E.  S.  LOVELL. 


|8|250.  Bidwbll's  Bahcho,  Caufoevu, 

Augwi  14,  1861. 
Upon  the  appropriation  by  the  ensuing  Congress  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 
of  et^A^  thousand  two  hundred  and  fifty  dollars;  same  being  for  amount 
of  seyenty-fi?e  head  of  beef  cattle  turnished  Indians  at  Beading's 
rancho. 

0.  M.  WOZENCBAPr, 
United  Slates  Indian  Agent,  Middle  District,  OaJifomia. 
Hon.  LuEB  Lba, 

Oommissioner  of  Indian  Affairs,  Washington  City,  D.  0. 

Pay  to  the  order  of  William  Pettet,  to  my  use. 

SAMUEL  N0BBI8, 
Per  E.  S.  LOVELL. 


$12,120.  BnAnma's  Banoho,  Caldtorkia, 

August  14,  1861. 

Upon  the  appropriation  by  the  ensuing  Congress  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 
of  twdoe  thousand  one  hundred  and  twenty  doUars;  same  being  for 
amount  of  one  hundred  and  forty  head  of  cattle  furnished  Indians  at 
Beading's  rancho. 

0.  M.  WOZENCBAPT, 
United  States  Indian  Agent,  Middle  District,  Oalifomia. 
Hon.  LuxB  LsA, 

Commissioner  of  Indian  Affairs,  Washington  City,  Z>.  0. 

Pay  to  the  order  of  William  Pettet.  to  my  use. 

SAMUEL  NOBBIS. 
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$8,200.  Union  Banoho, 

Yuba,  Caltfomiay  August  21,  1851. 

Upon  the  appropriation  by  the  ensuing  Oongresci  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 
of  eight  thousand  ttoo  hundred  dollars;  same  being  for  amount  of  sev- 
enty-seven  head  of  beef  cattle  furnished  Indians  at  Union  rancho. 

0.  M.  WOZENCRAFT, 
C  8,  Indian  Agent,  Middle  District,  CdUfomia. 
Hon,  LuEH  Lba, 

Commissioner  of  Indian  jljff'airs,  Washington  City,  D.  C. 

Pay  to  the  order  of  William  Pettet,  for  my  use. 

SAMUEL  NOBNIS. 


$2,706.  Moon's  Bancho, 

Ccdi/omia,  September  2,  1851. 

Upon  the  appropriation  by  the  ensuing  Congress  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  ll^orris,  esq. ,  the  sum 
of  hoo  thousand  seven  hundred  and  five  dollars;  same  being  for  amount 
of  thirty-seren  head  of  beef  cattle  nirnished  Indians  at  Moon's  rancho. 

0.  M.  WOZENCRAFT, 
V.  S.  Indian  Agent,  Middle  District,  Califomia. 
Hon.  LxTKB  Lba, 

Commissioner  of  Indian  Affairs,  Washington  City,  D.  C. 

Pay  to  the  order  of  William  Pettet.  to  my  use. 

SAMUEL  NOBBIS. 


$5,460.  St.  John's  Bancho, 

Califomia,  September  9, 1861. 

Upon  the  appropriation  by  the  ensuing  Congress  of  funds  for  the 

Indian  department,  pay  to  the  order  of  &tmuel  Norris,  esq.,  the  sum 

of ^t;e  thousand  four  hundred  and  fifty  dollars;  same  being  tor  amount 

of  fifty-eight  head  of  cattle  furnished  Indians  at  the  St.  John's  rancho. 

0.  M.  WOZENCBAFT, 
U,  S.  Indian  Agent,  Middle  District,  Califomia. 
Hon.  LuKB  Lba, 

Commisdoner  of  Indian  Affairs,  Washington  City,  D.  C. 

Pay  to  the  order  of  William  Pettet,  to  my  use. 

SAMOEL  NOBBIS, 
Per  E.  S.  LOVELL. 
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|600.  Bancho  del  Yaeo,  September  16,  1851. 

Upou  the  appropriation  by  the  ensaing  Congress  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 
oi  five  hundred  ddlara;  same  being  for  amount  of  five  head  of  beef 
cattle  furnished  Indians  at  sundry  feasts. 

0.  M.  WOZENCBAFT, 
United  States  Indian  Agent^  Middle  District,  Gali/amia. 
Hon.  LuKB  Lba, 

Commissioner  of  Indian  Affairs,  Washington  CUy,  D.  G. 

Pay  to  the  order  of  William  Pettet,  to  my  use. 

SAMUEL  NORRIS, 
Per  E.  S.  LOVELL. 


|8,970.  San  Francisco,  December  6,  1851. 

Upon  the  appropriation  by  the  ensuing  Congress  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 
of  eight  thousand  nine  hundred  and  seventy  dollars;  same  being  for 
amount  of  seventy-eight  head  of  cattle,  averaging  575  pounds  each, 
furnished  Indians  in  Yuba  reservation,  delivered  September  23,  1851. 

O.  M.  WOZENCRAFT, 
United  States  Indian  Agent,  Middle  District,  Cali/omia. 
Hon.  LuEB  Lea, 

Commissioner  of  Indian  Affairs,  Washington,  D.  C. 

Pay  to  the  order  of  William  Pettet,  to  my  use. 

SAMUEL  NOBRIS, 
Per  E.  S.  LOVELL. 


|1,148  55.  San  Francibco,  December  6,  1851. 

Upon  the  appropriation  by  the  ensuing  Congress  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 
oi  eleven  hundred  ana  forty  eight  dollars;  same  being  for  17)637  pounds 
of  wheat  delivered  to  Indians  in  the  Yuba  reservation  from  October 
15  up  to  September  4. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent,  Middle  District,  Califomia. 
Hon.  LuEB  Lea, 

Commissioner  of  Indian  Affairs,  Washington,  D.  C. 

Pay  to  the  order  of  William  Pettet,  to  my  use. 

SAMUEL  NORRIS, 
Per  E.  S.  LOVELL. 
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|20,000.  San  Francisoo^  December  6,  1861. 

Upon  the  appropriation  by  the  ensuing  Congress  of  funds  for  the 
Indian  department,  pay  to  the  order  of  Samuel  Norris,  esq.,  the  sum 


SAIfOEL  H^DSaEEES;  8S 

of  itoeniy  thousand  dcBars,  same  being  for  amonnt  of  200  head  of  beef 
cattle,  aTerag^ng  600  pounds  each,  rarnished  Indians  on  Bio  Ohieo. 

0.  M.  WOZENCRAFT, 
UhUed  StaUs  Indian  Ageni,  Middle  Distnd,  OaUfcmia. 
Hon.  LuKB  Lsiiy 

OcmnUamaner  of  Indian  Affavn^  Wfimhmgbm^  D.  0. 

Pay  to  the  order  of  William  Pettet  for  my  use. 

SAMUEL  NORRK. 
Per  E.  S.  LOVELL. 


|2^610.  Sagrambnto,  January  29, 1852. 

Upon  the  next  appropriation  by  Congress  for  the  Indian  Depart- 
ment, please  pay  to  the  order  of  Samuel  Norris  twenty-six  hundred 
and  ten  dollars,  and  charge  the  same  to  account  of  purchases  of  beef 
cattle  on  Cosumnes  river,  for  the  use  of  Indians. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agenty  Middle  District^  Odl^omia. 
Hon.  LuEB  Lba, 

Commissioner  of  Indian  Affairs. 

Pay  to  the  order  of  William  Pettet  to  my  use. 

SAMUEL  NORRIS, 
Per  E.  S.  LOVELL. 


$776.  Sacrambnto,  January  29,  1862. 

Upon  the  next  appropriation  by  Congress  for  the  Indian  Depart- 
ment, please  nay  to  the  order  of  Norris  &  Lovell  sev0n  hundred  and 
seTcnty-six  dollars,  and  charge  to  account  of  supplies  of  flour  and  pro- 
yisions  furnished  Indians  at  tne  Union  reservation  by  my  order. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent,  Middle  District^  Oali/omia. 
Hon.  LuKB  Lba, 

Oammissumer  of  Indian  Affairs. 

Pay  to  the  order  of  William  Pettet  to  our  use. 

NORRIS  &  LOVELL. 


$2,260.  SAOEAiCBirio,  January  29, 1862. 

Upon  the  next  appropriation  by  Consress  for  the  Indian  Dqmrt- 
ment,  please  pay  to  the  order  of  Norris  &  Lovell  twenty-two  hundred 
and  fifty  dollars,  ($2,260)  and  charge  the  eame  to  account  of  beef 
cattle  for  uses  of  Indians  at  the  Union  reservation,  Nevada  county. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agent,  Middle  District,  OaU/omia. 
Hon.  LuKB  Lisa, 

Commissioner  of  Indian  Affairs. 

Pay  to  the  order  of  William  Pettet  to  our  use. 

NORRIS  &  LOYELL. 
Rep.  C.  0.  267 3 
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|l9996.  Baceahento  CitTi  Cauvornia, 

January  31,  1852. 

Upon  an  appropriation  by  Congress  for  the  Indian  department,  pay 
to  the  order  of  Sam'l  Norris  nineteen  hundred  and  ninety-six  dollars, 
value  received,  and  place  the  same  to  account  of  beef  cattle  furnished 
the  Indians  by  my  order,  on  the  Cosumnes  river  and  its  vicinity. 

0.  M.  WOZENCRAFT, 
United  States  Indain  Agent ,  Middle  District^  Calif omia. 
Hon.  LxTKK  Lea, 

Commiseumer  qf  Indian  Affairs^  Waehinfftony  D.  C. 

Pay  to  the  order  of  Wm.  Pettet  to  my  use. 

SAMUEL  NOBBIS. 
Per  B.  S.  LOVELL. 


1*700.  Saorambnto,  January  30,  1852. 

Upon  the  next  appropriation  of  Oongress  for  the  Indian  depart- 
ment, please  pay  to  the  order  of  Samuel  Norris  seven  hundred  dollars, 
and  charge  the  same  to  account  of  purchases  of  beef  cattle  at  Bio  del 
Paso,  for  use  of  Indians. 

0.  M.  WOZENCBAFT, 
United  States  Indian  Agent,  Middle  District,  Califomia. 
Hon.  LuEB  Lba, 

Commissioner  of  Indian  Affairs* 

Pay  to  the  order  of  Wm.  Pettet  to  my  use. 

SAMUEL  NOBBIS. 
Per  E.  S.  LOVELL. 


$2,500.  Sacrambnto,  CauforniX, 

February  27, 1862. 

Upon  an  appropriation  by  C!ongress  for  the  Indian  Department, 
pay  to  the  order  of  Norris  and  Lovell  twenty-five  hundred  dollars, 
value  received,  and  place  the  same  to  account  of  beef  cattle  furnished 
for  usetof  Indians  by  my  orders,  on  the  Yuba  river  and  its  vicinity. 

0.  M.  WOZENCBAFT, 
United  States  Indian  Agent,  Middle  District,  Califomia. 
Hon.  Luke  Lba, 

Commissioner<f  Indian  Affairs,  Washington,  D.  0. 

Pay  to  the  order  of  Wm.  Pettet  to  our  use. 

NOBBIS  &  LOVELL. 
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$462  50.  San  Fsakciboo^  March  29, 1852. 

Pay  to  the  order  of  Norris  and  Lovell  four  hundred  and  sixty-two 
dollars  and  fifty  centSi  and  charge  the  same  to  account  of  flour  fur- 
nished Indians  on  the  Yuba  reservation  by  my  instructions. 

0.  M.  WOZENCRAFT, 
United  States  Indian  Agents  Middle  Dxetricty  Califomia* 
Hon.  Luke  Lra, 

Cammiseumer  of  Indian  Affaire^  Washington^  D.  C. 

Pay  to  the  order  of  Wm.  Pettet  to  our  use, 

NOBBIS  &  LOYELL* 


Agreement  to  admit  affidamts. 

IN  THE  COURT  OF  CLAIMa— No.  686. 

Samubl  Norbib  vs.  Thb  Unitbd  Staxk. 

It  is  agreed  that  the  deposition  of  0.  M.  Wozencraft,  taken  by  L, 
W.  Bloat,  September  30, 1853 ;  the  affidavit  of  S.  B.  Sheldon,  made 
before  Homer  A.  Curtis,  September  19,  1863 ;  the  affidavit  of  F, 
Belcher,  made  before  E.  Y.  Joice,  September  6,  1853 ;  another  affi- 
davit of  said  Belcher,  made  before  E.  Y.  Joice,  September  5,  1853  ; 
an  affidavit  of  P.  O'Brien,  made  before  Charles  Sackett,  made  in 
October,  1853  ;  and  affidavits  of  Simmon  P.  Storms,  made  before  L. 
W.  Sloat,  September  23,  1863 ;  and  another  affidavit  made  by  F. 
Belcher  before  E.  Y.  Joice,  September  5, 1853 ;  also  the  copy  of  the 
deposition  of  P.  B.  Beading,  attested  by  B.  B.  French,  justice  of  the 
peace  for  Washington  county,  D.  C,  may  be  used  in  evidence  in  the 
above  entitled  cause. 

JNO.  D.  MoPHEBSON, 
Deputy  Solicitor f  Court  of  Claims. 


Affidavit  of  0.  M.  Wo9ienoraft. 

[OrifinaL] 

Hook's  Bakch,  Statb  of  Caufornia,  Stptember  2,  A.  D.  1851. — 
Beoeived  of  Samuel  Norris,  of  tlie  county  of  Sacramento,  twenty-nine 
(29)  head  of  beef  cattle  and  eight  (8)  calves,  which  are  to  be  appro- 
priated  for  the  uses  of  the  Indians  residing  in  this  vicinity,  as  set  forth 
m  the  treaty  made  by  me  at  Colusa. 

0.  M.  WOZENCBAFT, 
United  States  Indian  Agent. 
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[Original'] 

Stxslenq's  Banoh,  Stat^  Of  CALXFOBjaA,  September  9,  A.  D.  1851. — 
Beoeived  of  Samuel  Norris,  of  the  county  of  Sacramento,  fifty-three 
(63)  head  of  beef  cattle  and  fire  (6)  calye8»  which  are  to  be  anpro- 
priated  to  the  uses  of  the  Indians  residing  in  this  vicinity,  in  accordance 
with  the  stipulations  set  forth  in  the  treaty  made  by  me  at  Colusa. 

0.  M.  WOZENCRAPT, 
United  States  Indian  Agent, 

[Original.] 

Browk's  Bakch,  Ccsumnbs  Biybb,  Statb  of  Caufobkia,  June  29, 
1861. — ^Beceived  of  Samuel  Norris,  of  Sacramento  county,  sixty-three 
(63)  head  of  beef  cattle,  delivered  to  J.  Brown,  trader,  to  be  slaugh- 
tered for  the  uses  of  the  Indians  residing  in  this  vicinity,  as  set  forth 
in  the  treaty  made  by  me  at  this  place. 

0.  M.  W0ZENC3BAFT, 
United  States  Indian  Agent. 

Statb  of  Califohhia,     7     . 
County  of  San  FranciacOy  ] 

On  this  thirtieth  day  of  September,  A.  D.  one  thousand  eight 
hundred  and  fifty-three,  before  me  personally  came  Oliver  M.  Wozen- 
craft,  who,  being  by  me  duly  sworn,  did  depose  and  say  that  the  cattle 
and  calves  in  the  within  receipts  mentioned  were  received,  and  that 
the  matters  therein  set  forth  are  true. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
Ft  fl  1  offi<^iAl  ^^^h  ^^  ^be  city  of  San  Francisco,  the  day  and  year  first 
l»^*  ^'J  above  written. 

L.  W.  SLOAT,  Notary  PMio. 

Statb  of  Caufobitia, 
OJioe  of  Secretary  of  State. 

This  is  to  certify  that  L.  W.  Sloat,  whose  name  is  signed  above,  waa, 
at  the  time  of  signing  thereof,  a  duly  commissioned  notary  public  in 
and  for  the  State  of  California,  county  of  San  Francisco,  and  that  full 
faith  and  credit  are  due  to  his  acts  in  that  capacity, 
r  -1  Witnessmyhandandthesealof  State,  at  the  city  of  Benicia, 
L^-  ^- J  this  the  sixth  day  of  October,  A.  D.  1853. 

J.  W.  DENYEB, 
Secretary  of  State. 


Affidavit  of  S.  B.  Sheldon. 

[Original.] 

Bbadino's  Bancb,  Statb  of  Caufobnia,  August  14,  1961.— Beceived 
of  0.  M.  Wosencraft,  United  States  Indian  a^ent  for  the  middle  dis- 
trict of  California,  (in  the  delivery  by  Samuel  Norris,  of  Sacramento 
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county,)  one  hundred  and  thirty-two  (132)  head  of  beef  cattte  and 
ei^ht  calTeS)  to  be  slaughtered  for  the  usefl  of  the  Indiaos  living  in 
this  vidnity  and  adjacent  to  Shasta,  as  set  forth  in  the  treaty  made 
near  C!ottonwood. 

S.  B.  SHELDON. 

BZATB  OV  CaUFOBVU) 

County  of  ShMta^ 

On  this  nineteenth  day  of  September,  A.  D.  1863,  personally  ap- 
peared before  me,  the  unoersigned,  notary  public  for  said  county,  the 
above  named  S.  B.  Sheldon,  and  acknowledged  to  me  personally  the 
foregoing  to  be  his  signature,  and  that  he  has  received  the  number  of 
cattle  stated  in  the  foregoing  receipt  for  the  purposes  therein  stated. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  a£Sxed  my 
r  -I  private  seal  of  office,  (not  having  a  public  seal  yet  provided,) 
L^  ^-i  at  Shasta,  this  nineteenth  day  of  September,  A.  D.  1863. 

HOMER  A.  CURTIS, 

Notary  PvbUc. 

Statb  of  Caldtoiinia, 
Office  of  Secretary  of  State, 

This  is  to  certify  that  Homer  A.  Curtiss,  whose  name  is  signed 
above,  was,  at  the  time  of  signing  thereof,  a  duly  commissioned  notary 
public  in  and  for  the  county  of  Shasta,  State  of  California,  authorized 
by  law  *'  to  take  depositions  and  exercise  such  other  powers  as,  by  the 
law  of  nations,  and  according  to  commercial  usages,  or  by  the  laws 
of  any  other  State,  government,  or  country,  may  be  performed  by 
notaries  pablie/'  and  that  full  fiiilii  and  oredit  are  due  to  his  acts  in 
tiiat  eapaoity. 

Tt  a  1  Witness  my  hand  uid  the  eeal  of  State,  at  the  city  of  Benioki 
i^-  ^-J  thie  six^h  day  of  October,  A.  D.  1863. 

J.  W.  DENVER, 
Seorttaufy  ef  State. 


Affidavit  of  F.  Bddher. 
[Ociglari.] 


£Ui  DoRAno  QouNXV^  BsucHna's  Bakcss,  Szaxi  or  Caletobnu,  c/Wly 
22,  A.  D.  1861.— Received  of  0.  M.  Wcsencraft,  U.  S.  Indian  agent 
for  the  middle  district  of  California,  (in  the  delivery  by  Samuel  Norris, 
of  Sacramento  oounty,)  twenty-seven  (27)  head  of  beef  cattle,  to  be 
slaughtered  for  the  uses  of  the  Indians  residing  in  this  vicinity,  as  set 
forth  in  the  treaty  made  «t  Brown's  ranch,  on  the  Cosumnes  river. 

F.  BELCHER. 
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Btatb  0?  OAUiOBiru,     )     . 
County  of  San  Franciaco,  J 

On  this  fifth  day  of  Septemher^  A.  D.  1863,  before  me  personally 
appeared  Flavel  Belcher,  who,  being  by  me  duly  sworn,  doth  depose 
and  say  that  the  matters  set  forth  in  the  foregoing  affidavit  are  tene. 

Witness  my  hand  and  official  seal. 

[l.  s  ]  E.  V.  JOIOE, 

Notary  Public. 

8tatb  ot  Oaufobhia, 
Office  of  Secretary  of  Stale. 

This  is  to  certify  that  E.  Y.  Joice,  whose  name  is  signed  within, 
was,  at  the  time  of  signing  thereof,  a  dnly  commissioned  notary  public 
in  and  for  the  county  of  Ban  Francisco,  State  of  California,  and  that 
foil  &ith  and  credit  are  due  to  his  acts  in  that  capacity, 
r  1  Witness  my  hand  and  the  seal  of  State,  at  the  city  of  Benida, 
tL.  S.J  ^j^jg  ^j^^  ^j^^j^  j^y  ^f  October,  A.  D,  1863. 

J.  W.  DENVER, 
Secretary  (f  State. 


Affidavit  of  F.  Bdd^. 

[Origixial.] 


El  Dorado  Gountt^  Belchsr's  Banch,  Statk  ov  California,  Decem- 
ber 19,  A.  D.  1851.— Beceived  of  0.  M.  Wozencraft,  United  States 
Indian  agent  for  the  middle  district  of  California,  (in  the  delivery  by 
Samuel  Norris,  of  Sacramento  county,)  twenty-nine  (29)  head  of  beef 
cattle,  to  be  slaughtered  for  the  uses  of  the  Indians  residing  in  this 
Ticinity,  as  set  forth  in  the  treaty  made  at  Brown's  ranch,  on  the 
Cosumnes  river. 

F.  BELCHEB. 

SXATI  OF  OALDrORNIA,       1       . 

County  of  San  Francieoo,  ) 

On  this  fifth  day  of  September,  A.  D.  1863,  before  me  personally 
appeared  Flavel  Belcher^  who,  being  by  me  duly  sworn  i  doth  depose 
and  say  that  the  matters  set  forth  in  the  foregoing  affidavit  are  true. 

Witness  my  hand  and  official  seal. 

[l.  b.]  B,  V.  JOICE, 

Notary  PuNic. 

Statb  Of  Califorhu, 
Office  <f  Secretary  ofStaU. 

This  is  to  certify  that  E.  Y.  Joice,  whose  name  is  signed  within, 
was,  at  the  time  of  signing  thereof,  a  duly  commissioned  notary  public 


SAMUEL  NORBIS.  89 

in  and  for  the  county  of  San  Franciaco,  State  of  California^  and  that 
full  faith  and  credit  are  due  to  his  acts  in  that  capacity, 
r      -1      Witness  my  hand  and  the  seal  of  State,  at  the  city  of  Benicia, 
L^  ^J   this  the  sixth  day  of  October,  A.  D.  1853. 

J.  W.  DBNVEB, 
Secretary  of  State. 


AffidavU  o/^F.  Belcher. 

[OrlgiDal.] 


El  Dobado  C!ouimr,  Bslghsb's  Bakoh,  Siatb  of  CAUtOBirUy  July 
22,  A.  D.  1851.— Received  of  0.  M.  Wozencraft,  United  States  Indian 
agent  for  the  middle  district  of  California,  (in  the  delivery  by  Samuel 
I^rris,  of  Sacramento  county,)  forty-nine  (49)  head  of  beef  cattle,  to 
be  slaughtered  for  the  uses  of  the  Indians  residing  in  this  vicinity, 
as  set  forth  in  the  treaty  made  at  Brown's  ranch,  on  the  Cosumnes 

river.  

F.  BELCHEB. 

Statb  of  Califobnia,     )     . 
Gamniy  of  San  Franoisoo^  { 

On  this  fifth  day  of  September,  A.  D.  1853,  before  me  personally 
appeared  Flavel  Belcher,  who,  being  by  me  duly  sworn,  doth  depose 
and  say  that  the  matters  set  forth  in  the  foregoing  affidavit  are  true. 

Witness  my  hand  and  official  seal. 

[l.  S.1  E.  V.  JOICE, 

Notary  PiMio. 

Stati  of  Califobhu, 
Offioe  of  Secretary  of  State. 

This  is  to  certify  that  B.  Y.  Joioe,  whose  name  is  signed  within, 
was,  at  the  time  of  signing  thereof,  a  duly  commissioned  notary  public 
in  and  for  the  county  of  San  Francisco,  State  of  California,  authorised 
by  law  *'to  take  depositions,  and  to  exercise  such  other  powers  as,  by 
the  law  of  nations,  and  according  to  commercial  usages,  or  by  the  laws 
of  an^  other  State,  ffovemment,  or  country,  may  oe  performed  by 
notaries  public,"  and  that  full  faith  and  credit  are  due  to  his  acts  in 
that  capacity. 

Ft    0 1      Witness  my  hand  and  the  seal  of  State,  at  the  city  of  Benicia, 
L^-  ^'J  this  sixth  day  of  October,  A.  D.  1853. 

J.  W.  DENVER, 
Secretary  of  State. 
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4gidamt  qfF.  O'Brim. 

[Or^giMl] 

Bio  OhicOj  Butib  CJounty,  Staxb  of  Caufobnia,  August  14,  A.  D. 
1861. — Beceiyed  of  0.  M.  Wozencraft^  United  States  Indian  agent 
for  the  middle  district  of  California^  (in  the  delivery  by  Samuel  Nor- 
riSy  of  the  conntj  of  Sacramento,)  fleventy-fiye  (76)  bead  of  beef  cattle, 
to  be  slaughtered  for  the  uses  of  the  Indians  in  this  Yicinity,  as  set 
forth  in  the  treaty  made  at  Bidwell's  ranch. 

P.  O'BRIEN. 

Bio  Ghioo,  Butxb  Coustt,  Sxatb  of  Calefobnu,  DtcenJbtr  6,  A.  D. 
1861. — ^Beceived  of  0.  M.  Wosenoraf);,  United  States  Indian  agent 
for  the  middle  district  of  California,  (in  the  delivery  by  Samuel  Nor- 
ris,  of  Sacramento  county,)  two  hundred  (200^  head  of  beef  cattle,  to 
be  slaughtered  for  the  uses  of  the  Indians  resioing  in  this  vicinity,  as 
set  forth  in  the  treaty  9iade  at  Bidwell's  ranch. 

P.  O'BBIEN, 

State  of  Caufobnu,  )     . 
Sacramenio  County^  ) 

Before  me,  Charles  C.  Sackett,  a  notary  public  within  and  for  said 
oounty,  duly  commissioned  and  qualified,  personally  ai>peared  Pat. 
03rien,  known  to  me  as  the  person  who  executed  the  within  several 
receipts,  and  who,  being  by  me  duly  sworn,  declared  that  the  number 
of  cattle,  to  wit :  76  head  and  200  head,  respectively,  therein  set 
forth,  were  delivered  in  accordance  with  the  terms  mentioned  in  said 
recrints. 

Witness  my  hand  and  notarial  seal. 

[L.  8.]  CHABLES  a  SACKETT, 

Notary  Public., 

Statb  of  Caiifornia, 
Office  of  Secretary  of  State. 

This  is  to  certify  that  Charles  C.  Sackett,  whose  name  is  signed 
above,  was,  at  the  time  of  signing  thereof,  a  duly  commissioned  notary 
public  in  and  for  the  county  of  Sacramento,  otate  of  California,  au- 
thorized by  law  to  take  depositions,  and  to  exercise  such  other  powers 
as,  by  the  law  of  nations,  and  according  to  commercial  usages,  or  by 
the  laws  of  any  other  State,  government,  or  country,  may  be  per- 
formed by  notaries  public,  ana  that  full  foith  and  credit  are  due  to 
his  acts  in  that  capacity. 

Tt  a  1  Witness  my  hand  and  the  seal  of  State,  at  the  dty  of  Benicia, 
^^  ^  J      this  sixth  day  of  October,  A.  D.  1863. 

J.  W.  DBNVEB, 
Secretary  of  State. 
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JjfidamtaqfS.F.BtormB. 

TJhiok  Bbsebyation^  Yuba  CJountt,  State  of  Caldtobnia,  August  1*1, 
A.  D.  1861.— Received  of  0!  M.  Wozencraft,  United  States  Indian 
affent  for  the  middle  difltrict  of  California,  (in  the  deliyery  hy  Samuel 
Korrifl,  of  Saemmento  county,)  fifty  (50)  head  of  beef  cattle,  to  be 
slaughtered  for  the  uaes .  of  the  Indians  residing  in  this  vicinity, 
as  set  forth  in  the  treaty  made  at  the  Union  raneh,  near  the  Yuba 
riyer. 

SIMMON  P.  STOBlfiB. 

Subscribed  and  sworn  to  before  me,  in  the  city  of  San  Francisco, 
State  of  CaliforniA,  thiis  twenty-third  day  of  September,  A.  D.  1863« 
[l.  s.]  L.  W.  SLOAT, 

NoUtrtf  PiOUo. 

[OriglnaL] 

Union  Besbbyation,  Yuba  Oountit,  State  ov  Caufobnia,  January  2, 
A.  D.  1852. — ^Beceived  of  0.  M.  Wozencraft,  United  States  Indian 
agent  for  the  middle  district  of  California,  (in  the  delivery  by  Samuel 
Norris  and  Edward  S.  Lovell,  both  of  Sacramento  county,)  twenty- 
five  (25)  bead  of  beef  cattle,  to  be  slaughtered  for  the  uses  of  the  In- 
dians residing  in  this  vicinity,  as  set  forth  in  the  treaty  made  at  the 
Union  ranch,  near  the  Yuba  river. 

SIMMON  P.  STORMS. 

[Original] 

Union  BBSiBVATf<»r,  Yota  Oountt,  State  of  Oaiipobnia,  February 
27,  A.  D.  1852.— Beceived  of  0.  M.  Wozeneraft,  United  States  Indian 
went  for  the  middle  district  of  Oalifornia,  (in  the  delivery  by  Samuel 
Norris  and  Edward  S.  Lovell,  of  Sacramento  county,)  twenty-five  (25) 
head  of  beef  cattle,  to  be  slaughtered  for  the  uses  of  the  Indians  re- 
siding in  this  vicinity,  as  set  forth  in  the  treaty  made  at  the  Union 
lanoh,  near  the  Yaba  river. 

SIlfMON  P.  STOBMB. 

Stasb  OF  Oalhobnu,      K.. 
ChunltfofSanFfxmciaoo,  S 

The  foregoing  affidavits  subscribed  and  sworn  to  before  me  in  Ae 
city  of  San  Francisco,  county  and  State  aforesaid,  this  twenty-third 
day  of  September,  eighteen  hundred  and  fifty-three. 

[L.  8.]  L,  W.  SLOAT, 

Notary  Public. 

[Oiiglaal.] 

Union  Bisbbvation,  Yuba  Countt,  State  of  Caufobnu,  July  22, 
A.  D.  1851.— Beceived  of  0.  M.  Wozencraft,  United  States  Indian 
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agent  for  tbe  middle  district  of  California,  (in  the  deliTerj  by  Bamnel 
Norrisy  of  Sacramento  county,)  sixtj-four  (64)  head  of  beef  cattle,  to 
be  slanehtered  for  the  UBes  of  the  Indians  residing  in  this  yicinitji  as 
set  forth  in  the  treaty  made  at  the  Union  ranch,  near  the  Yuba  riyer. 

SIMMON  P,  STORMS. 

[OriginaL]  ' 

Union  BBSERyATioNy  Yuba  Countt^  State  of  CAuroBNU,  August  26, 
1861. — ^Beceiyed  of  0.  M.  Woasencraft,  United  States  Indian  agent  for 
the  middle  district  of  California,  (in  the  deliyery  by  Samuel  Norris, 
of  Sacramento  county,)  twenty-seyen  (27)  head  of  beef  cattle,  to  be 
slaughtered  for  the  uses  of  the  Indians  residing  in  this  yicinity,  as 
set  forth  in  the  treaty  made  at  the  Union  resenration,  near  the  Yuba 
riyer. 

SIMMON  P.  STORMS. 

State  of  Caufornia,     ?  ^ . 
CaufUy  of  San  FrancUoo,  J 

The  foregoing  affidayits  subscribed  and  sworn  to  before  me,  in  the 
city  of  San  Francisco,  county  and  State  aforesaid,  this  twenty-third 
day  of  September,  A.  D.  1853. 

L.  W.  SLOAT, 

Notary  Public. 

[OiigiDAl.] 

Union  Ra^ERyATiON,  Yuba  County,  State  of  California,  September 
23,  A.  D.  1851.— Receiyed  of  0.  M.  Wozencraft,  United  States  In- 
dian a^ent  for  the  middle  district  of  California,  (in  the  deliyery  by 
Samuel  Norris,  of  Sacramento  county,)  seyenty-ei^ht  (78)  head  of  beef 
cattle,  to  be  slaughtered  for  the  uses  of  the  Indians  residing  in  this 
yicinity,  as  set  forth  in  the  treaty  made  at  the  Union  ranch,  near  the 
Yuba  riyer. 

SIMMON  P.  STORMS. 

[Original.] 

Union  Rbskrvation,  Yuba  Countt,  Stath  of  Caufornia,  Odcber  6, 
1861. — ^Receiyed  of  O.  M.  Wozencraft,  United  States  Indian  agent  for 
the  middle  district  of  California,  (in  the  deliyery  by  Samuel  Korris,) 
seyen  thousand  six  hundred  and  nfty-three  (7,653)  pounds  of  wheat, 
to  be  fed  to  the  Indians  residing  in  this  yicinity,  as  set  forth  in  the 
treaty  made  at  the  Union  ranch,  near  the  Yuba  riyer. 

SIMMON  P.  STORMS. 

Statb  of  Caufobnia,     )     . 
County  <^  San  Frandeoo^  ) 

The  foregoing  affidayits  subscribed  and  sworn  to  before  me,  in  the 
city  of  San  Francisco,  county  and  State  aforesaid,  this  twenty-third 
day  of  September,  A.  I>.  1863. 

[l.  s.]  L.W.  SLOAT, 

Notary  PubKo. 
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[Original.] 

TJnoN  BBBERVAXiONy  TuBA  OouNTTy  Statr  ot  CALnoBNiA,  Deoewher 
19, 1851.— Beoeived  of  0.  M.  WozeDcraft,  United  States  Indian  agent 
for  the  middle  district  of  California,  (in  the  delivery  bySamnel  Norris 
and  Edward  8.  Lovell,  of  the  oonnty  of  Sacramento,}  ei^ht  thousand 
ponnds  (8,000)  of  wheat  flour,  to  he  fed  tathe  Indians  residing  in  this 
vicinity,  as  set  forth  in  the  treaty  made  at  the  Union  ranch,  hear  the 
Ynba  river. 

SIMMON  P.  STOBMS. 

SlATB  OT  OALDrOBNU,       ) 

OawUy  of  San  JFVanoisoo,  ) 

The  foregoing  affidavit  subscribed  and  sworn  to  before  me,  in  the 
dty  of  San  Francisco,  county  and  State  aforesaid^  this  twenty-third 
day  of  September,  A.  D.  1863. 

[l.  a]  L.  W.  8L0AT, 

Notary  PuhUo. 

State  of  Caletornia,     ) 
CauiUy  of  San  FrancUoo,  J  **' 

I,  Simmon  P.  Storms,  of  Grass  Yalley,  Nevada  county,  State  of 
California,  of  lawful  age,  being  duly  cautioned  and  sworn,  depose 
and  say  that  the  prices  of  beef  mentioned  in  the  within  instruments, 
at  the  time  said  cattle  were  delivered  to  me,  ranged  from  twenty  to 
twenty- five  cents  per  pound ;  and  said  within-mentioned  cattle,  wheat, 
and  flour  were  by  me  delivered  or  distributed  to  the  Indians  in  Yuba 
county.  State  of  California,  in  accordance  with  the  treaty  of  June, 
A.  D.  1851;  and  further  the  demnent  saith  not. 

SIMMON  P.  STORMS. 

Subscribed  and  sworn  to  before  me,  Lewis  W.  Sloat,  a  notary  public, 
duly  commissioned  and  sworn,  in  and  for  the  county  and  State  afore- 
said, this  twenty-third  day  of  September,  A.  D.  1863,  for  the  city  of 
San  Francisco,  State  of  California. 

[t.  8.]  L.W.  SLOAT, 

Notary  PtMio. 

Statb  of  CALnroRNU, 
Office  (^  the  Secretary  of  StaU. 

This  is  to  certify  that  L.  W.  Sloat,  whose  name  is  signed  within, 
was,  at  the  time  of  signing  thereof,  and  is,  a  duly  commissioned  notary 
public  in  and  for  the  county  of  San  Francisco,  State  of  California,  and 
that  full  &ith  and  credit  are  due  to  his  acts  in  that  capacity. 

Witness  my  hand  and  the  seal  of  State,  at  the  city  of  Benicia,  this 
[l.  8.]    the  sixth  day  of  October,  A.  D.  1863. 

J.  W.  DENVER, 
Secretary  of  State. 


I,  P.  B.  Bepdiiig,  of  CUtfornia,  depoM  md  mf  thit  BubwI  B. 
Sheldon  wm,  in  1851  and  1862^  mj  agent  in  Oahfiyniia  to  transaot 
nqr  bosinaas  in  mj  abaeaoe ;  that  be  reoorod,  in  my  abeenee,  of  0.  IL 
Wocencrafty  a  large  nnmber  of  cattle,  to  be  beided  on  the  rancho  <^ 
eaid  Beading,  and  with  instrnetbns  from  aaid  Weseneraft,  who  was 
Indian  commiaaianer,  to  kill  aaid  cattle,  and  laane  beef  to  the  Tariona 
tribea  of  Indiana  in,  and  in  the  vicinity  of,  Beading'a  ranch.  After- 
warda  aaid  Sheldon  reoeiTed  the  appointment  of  Indian  agent  from 
the  Preaident  of  the  United  Statea,  and,  to  mj  peraonal  knowledge, 
Mr.  Sheldon,  prior  to  hia  appointment,  and  afterwarda,  aa  Indian  agent, 
did  carry  ont  the  inatructiona  aa  given  by  Oonuniaaioner  Wosenecaffc. 
Said  cattle  bore  the  brand  of  Samnel  Norris,  slU  q[  which  were  iaaned 
to  the  Indiana,  aome  previons  to  the  appointment  of  Samnel  Sheldon 
aa  Indian  agent,  and  the  remainder  anbaeonent  to  that  appointment. 

P,  B.  BEADING. 

DlBTBICr  OF  OOLITMBIA,  ) 

Washington  County  ^    \    ' 

Maech  31, 1856. 

Peraonally  appearing,  the  within-named  P.  B.  Beading  made  aolenm 
oath  that  the  within  affidavit,  by  him  subacribed,  oontaina  the  tmth^ 
to  the  best  of  hia  knowledge  and  belief. 
Before  me — 

B.  B.  FRENCH, 
Justice  of  the  Peace. 
A  true  copy. 
Atteat:  B.  B.  FRENCH,  J.  P. 

Houss  ar  Bbpbbssntativeb  of  xhb  Ukitbd  Siatbb, 

July  29,  1856. 

I  certify  that  the  p^>eM  in  the  case  of  Samuel  Norria,  referred  to 
the  Committee  on  Indian  Affairs  by  the  House,  were,  by  the  oommit* 
tee,  referred  to  me,  and  that  the  original,  of  which  the  foregoing  ia  a 
true  copy,  of  the  deposition  of  P.  B.  Beading,  was  placed  in  my  handa^ 
and  waa  filed  with  the  papers,  but  has  been  accidentally  mislaid,  and 
cannot  now  be  found. 

I  therefore  file  this  copy  with  the  papers  in  ita  place. 

R.  B.  HALL 
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Bepmiibm  nf  Ikmd  Bmayer. 

UNITED  STATiS  COURT  OF  CLAIMS. 

Sakuxl  N0BKI8  V0.  Thb  Ukzhed  Siatbs. 

On  this  llth  day  of  May,  A.  D.  1868,  penoxially  appeared  before 
me  David  Bowyer^  a  witness  produced  on  tne  part  of  the  United  States, 
who,  having  been  first  sworn  acoording  to  law  to  tell  the  trath,  the 
whole  tmth,  and  nothing  bat  the  tmdi,  relative  to  the  claim  of  Samodl 
Norris  against  the  United  States,  does,  upon  his  oath,  depose  and  say : 
That  his  name  is  David  Bowyer ;  I  am  at  present  water-ditch  pro- 
prietor ;  that  he  is  thirty-seven  years  of  age  ;  that  he  has  resided  the 
past  year  in  Nevada  county  and  in  Yuba  county,  in  this  State  ;  thai 
ne  has  no  interest,  either  direct  or  indirect,  in  the  claim  in  question  ; 
that  he  is  not  related  to  the  claimant  in  any  degree  whatever. 

Note. — ^Mr.  J.  B.  Haggin  appeared  and  said  that  he  had  received 
on  yesterday  a  notice  from  J.  B.  Townsend,  counsel  for  the  United 
States^  of  the  taking  of  this  deposition.  Mr.  Haggin  says  that  he  is 
not  the  attorney  or  counsel  of  Mr.  Norris,  and  that  he  has  no  authority 
to  appear,  but  that  he  will  telegraph  Mr.  Norris  to-day ;  and  he 
suggests  and  requests  an  adjournment  till  to-morrow,  saying  that  Mr. 
Norris  will  be  down  to-morrow.  Under  these  circumstances,  the 
counsel  for  the  United  States  consents  to  an  adjournment ;  and  accor- 
dingly the  case  is  adjourned  till  to-morrow,  at  11  o'clock  in  the 
forenoon. 

WKDifBgDAT,  May  12,  A.  D.  1858. 

Parties  met  pursuant  to  adjournment,  and  counsel  for  the  United 
States  and  witnesses  present,  and  also  the  claimant. 

let  question.  When  did  you  come  to  California,  and  where  have 
you  resided  since? 

Answer.  I  came  to  California  the  6th  day  of  July,  1849,  and  have 
resided  in  Nevada  county  until  within  the  last  year,  and  within  the 
last  year  in  Nevada  and  7uba  oounties. 

2d  question.  In  what  business  have  you  been  engaged  since  your 
arrival  and  during  your  residenod  in  this  State  ? 

Answer.  My  business  has  been  general  grocery  store,  butcheringi 
trading  with  the  Indians,  and  ditch  proprietor. 

3d  question.  When  and  where  did  you  commence  trading  with  the 
Indians,  and  how  long  did  you  continue  in  that  business  ? 

Answer.  I  commenced  trading  with  the  Indians  about  the  middle 
of  September,  1849,  at  Jones's  Bar,  South  Tuba  river,  Nevada  county, 
and  I  continued  in  that  business  until  about  the  first  of  October  last, 
when  I  sold  out.  •  I  continued  trading  at  Jones's  Bar  with  the  Indians 
until  the  first  day  of  December,  1849 ;  I  then  moved  up  to  what  is 
called  White  Oak  Springs,  or  Bowver's  trading-post.  I  continued 
trading  there  until  about  the  middle  of  August^  1861,  and  then  I 
removed  to  what  is  called  Bowyer's  ranch,  three  miles  below  Nevada 
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City,  and  aboat  two  miles  and  a  half  from  the  tradinff-post  called  i 

White  Oak  Springs.    I  continaed  there  until  about  the  middle  of  i 

August,  1866.    I  then  moved  from  there  to  Newtown,  about  two  i 

miles  below,  and  five  miles  from  Nevada  City.    I  oontinued  there  in  i 

business  until  about  the  first  of  last  October.  : 

4th  question.  From  the  time  of  your  establishment  at  Jones's  Bar, 
on  the  South  Yuba,  down  to  the  time  you  sold  out  in  October  last,  ] 

have  you  been  engaged  in  trading  with  the  Indians  of  Yuba  and  i 

Nevada  counties,  and  bave  you  or  not,  by  means  of  this  intercourse 
with  them,  become  intimately  acquainted  with  them,  their  condition,  i 

means,  and  modes  of  life,  and  language,  habits,  and  sources  of 
subsistence? 

Answer.  I  have  been  engaged  in  trading  with  the  Indians  of  these 
counties  since  I  settled  at  iH>ne8's  Bar  down  to  October  last.  I  am 
intimately  acquainted  with  them,  about  as  well  as  a  white  man  can 
become.  I  think  I  am  conversant  also  with  their  condition,  means, 
and  modes  of  life,  and  their  language ;  also  their  habits  and  sources  of 
subsistence.  I  have  been  an  Indian  agent,  under  Colonel  Henley,  for 
a  year  and  a  half. 

6th  question.  Do  you  recollect  the  time  when  0.  M .  Wozencraft, 
then  United  States  Indian  agent,  made  a  treaty  with  the  Indians  of 
Nevada  and  Yuba  counties  ?  If  so,  please  state  when  and  where  this 
treaty  was  made,  and  if  you  were  present  at  the  making  of  it. 

Answer.  I  remember  about  the  time,  and  I  was  present :  it  was  in 
the  year  1861.  I  should  judge  it  was  either  in  March  or  April ;  my 
memory  does  not  serve  me  right  as  to  the  month  ;  I  assisted  in  intef- 
peting  for  Wozencraft  at  that  time  his  intentions  to  the  Indians,  and 
m  collecting  the  Indians  together ;  the  treaty  was  made  at  the  Union 
ranch,  Yuba  county,  about  a  quarter  of  a  mile  from  the  line  dividing 
Yuba  and  Nevada  counties,  and  about  a  quarter  of  a  mUe  from  Empire 
ranch. 

6th  question.  How  far  was  this  from  your  ranch  or  the  trading  post 
which  you  occupied  at  that  time  ? 

Answer.  Not  over  fourteen  miles. 

7th  question.  Was  there  more  than  one  Indian  treaty  made  by 
Woasencraft  in  that  section  of  country  ? 

Answer.  Not  that  I  remember.  I  think  I  would  have  certainly 
known  if  there  had  been. 

8th  question.  About  how  many  Indians  were  present  at  the  making; 
of  that  treaty? 

Answer.  I  should  think  there  might  probably  have  been  fifteen 
hundred  of  all  ages  and  sexes ;  it  is  impossible  to  tell  accurately. 

9th  question.  Had  there  been  any  Indian  disturbances  in  1851,  pre- 
vious to  the  making  of  said  treaty  in  that  section  of  country,  or  any 
hostilities  committed  by  them  upon  the  whites,  and  were  there  any 
such  disturbances  or  hostilities  after  the  making  of  said  treaty  during 
the  balance  of  the  vear  1861,  and  until  the  fall  or  winter  of  1862? 

Answer.  There  had  not  been  any  disturbances  or  hostilities  corn-^ 
mitted  by  the  Indians  upon  the  whites  during  the  year  1861 ;  in  1862 
there  was  a  man  by  the  name  of  Hopkins,  and  one  by  the  name  of 
Comstock,  killed  by  the  Indians  not  far  from  Bose's  corral,  in  Nevada 
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oofiniy.  That  was  in  JuDe,  I  think,  1862 ;  hoth  were  killed  in  one 
week.  The  Indians  were  arrested  by  the  people  in  the  neighborhood, 
with  the  aasistanoe  of  S.  P.  Storms  and  myself,  as  interpreters,  and 
Ato  of  thcon  were  hnng,  which  put  a  stop  to  hostilities  or  murders 
until  within  the  last  year ;  there  was  nothing  like  an  Indian  war  or 
any  general  hostilities  during  the  years  1861  or  1862.  This  ib  the 
only  disturbance  that  I  know  of  during  these  years.  I  know  the 
Incuans  never  troubled  the  emigrants  in  Nevada  county. 

10th  question.  On  what  did  the  Indians  live — ^that  ib,  what  did  they 
use  for  food,  independent  of  any  supplies  furniBhed  by  Indian  agents 
or  whites  ? 

Answer.  The  Indians  had  a  great  yariety  of  food  to  liye  upon  at 
that  time— -such  as  acorns,  mansenita  berries,  a  yariety  of  very  nutri- 
tious roots,  grass  seeds,  and  grasshoppers,  salmon  in  large  quantities ; 
and  any  of  them  that  was  disposed  to  be  industrious  could  make  at 
least  fiye  dollars  a  day ;  eyen  the  women  could  do  that,  gathering 
gold. 

11th  question.  Was  there  any  scarcity  of  these  means  of  subsistence 
to  the  Indians  of  Nevada  and  Yuba  counties  during  the  year  1861, 
and  any  sufiering  or  starvation  among  them  for  want  of  food  prior  to 
their  being  fed  by  Indian  aj^ents  ? 

Answer.  I  will  state  positively  no.  There  was  no  suffering  among 
them,  and  no  necessity  of  their  being  fed  by  the  government.  1 
believe  the  establishment  of  agencies  among  them  and  feeding  them 
had  a  tendency  to  make  them  less  dependent  upon  themselves  and 
lose  confidence  in  the  whites.  When  Wozencrafk  made  the  treaty 
with  the  Indians,  he  caused  it  to  be  interpreted  to  the  Indians  that  it 
was  the  intention  of  the  government  to  furnish  them  with  beef  cattle, 
work  cattle,  horses,  cows,  in  large  numbers ;  and  if  my  memory 
serves  me  ri^ht,  the  reservation  was  to  be  laid  off  at  that  place  eleven 
or  twelve  miles  square,  I  have  forgotten  which,  and  that  the  Indians 
were  to  be  fed  and  cared  for  by  the  government ;  and  the  only  por- 
tion of  these  promises  which  were  fulfilled  by  the  government  was 
the  giving  them  a  few  beef  cattle,  some  flour  at  the  time  of  making 
the  trealnr,  which  was,  I  think,  all  they  got,  and  some  wheat  after* 
wards,  what  quantity  I  am  unable  to  state.  As  soon  as  the  treaty 
was  formed,  the  Indians  were  highly  delighted  at  the  prosoect  of 
living  without  any  more  labor,  and  commenced  roaming  and  loafing 
about ;  and  a  number  of  them,  living  at  a  distance  of  eight  or  ten 
miles,  moved  towards  the  Union  ranch,  but  in  a  short  time  became 
disgusted  with  the  conduct  of  the  agents  and  left  for  their  former 
homes — by  agents,  I  mean  Storms  or  N  orris ;  and  the  Indians  were 
as  loud  in  their  complaints  against  them  as  they  had  been  previously 
in  their  praise, 

12th  question.  What  was  it  that  caused  this  disaffection  among 
the  Indians,  besides  what  you  have  mentioned? 

Answer.  They  wished  to  oblige  the  Indians  to  trade  with  them  and 
with  nobody  eUie,  and  to  charee  them  such  prices  for  goods  as  they 
oboae  to  impose  upon  them.  Whether  they  sold  the  Indians  any 
beef  or  not  I  am  not  positive ;  the  Indians  say  they  did,  and  they 
would  give  no  beef  to  the  Indians  who  would  not  trade  with  them. 
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IStli  qnMtioB.  What  proTieions  were  made  use  of  by  Woseocraft 
for  the  Indians  at  the  making  of  the  treaty,  and  fffior  thereto,  if  any 
wag  diBtributed  prior,  and  from  whom  were  said  proTiooBS  obtained  ? 

Answer.  I  don't  know  that  anything  was  fed  to  them  nntil  the 
day  the  treaty  was  made.  On  the  day  of  the  treaty  there  was  floar  and 
beef  given  to  them«  I  do  not  know  positively  where  it  came  finom.  I 
think  it  came  from  Union  ranch ;  there  was  butchering  carried  on 
there  at  the  time ;  it  was  not  carried  on  by  Norris  &  Ck>.  then,  but  by 
other  parties  who  resided  at  the  Union  ranch. 

14th  question.  How  much  flour  and  beef  was  used  during  the 
making  of  the  treaty,  as  near  as  you  can  state? 

Answer.  Well,  I  think  not  over  five  hundred  pounds  of  flour ;  I 
should  think  not  over  two  head  of  cattle  at  most — maybe  not  oyer 
one  ;  it  was  carried  there  on  the  treaty  ground  in  quarters.  I  helped 
to  distribute  the  flour  and  beef  to  the  Indians* 

15th  question.  When  was  the  first  beef  or  provisions  brought  up 
there  for  distribution  to  the  Indians  by  Norris  or  Norris  &  Co.,  and 
how  much,  and  what  disnosition  was  made  of  it? 

Answer.  The  first  cattle  brought  up  there  by  Norris  was  brought 
up  a  few  days  after  the  treaty — what  number  I  can't  tell ;  I  received 
about  twenty-two  head  of  these  cattle  from  Norris,  or  from  Storms, 
who  was  in  Norris's  employ ;  I  received  them  to  distribute  among  the 
Indians. 

16th  question.  When  Norris  came  up  with  these  cattle  did  he  bring 
any  person  up  with  him ;  if  so,  whom,  and  who- was  left  in  charge  of 
the  cattle  or  m  charge  of  Norris'a  interests  at  the  Union  reservation ; 
and  what,  if  any,  arrangement  did  Norris  make  for  interoouree  with 
the  Indians,  and  how  long  did  this  continue  ? 

Answer.  I  cannot  state  who  came  up  with  these  cattle ;  I  received 
the  twenty-two  head  of  cattle  at  the  Union  ranch  from  S.  P.  Storms, 
who  was  Norris's  agent  there,  as  both  Norris  and  Storms  stated  to  me. 
S.  P.  Storms  was  in  charge  of  Norris's  interests  and  trading  with  the 
Indians  at  the  Union  reservation  or  the  Union  ranch,  and  so  con- 
tinued as  long  as  Norris  had  a  trading  post  there.  Norris,  about  the 
time  he  brought  up  the  cattle,  or  a  short  time  afterwards,  opened  a 
trading  post  and  built  a  house  right  on  the  spot  where  the  treaty  was 
made,  wnich  was  a  short  distance,  less  than  a  quarter  of  a  mile,  from 
the  Union  and  Empire  ranches,  and  within  sight  of  both  plaoee, 
where  he  continued  until  some  time  about  the  commencement  of  1862, 
and  as  long  as  Norris  had  a  trading  post  there.  After  that  they 
moved  to  what  is  known  as  Storms's  ranch,  I  should  jadge  about  six 
miles  southeast  of  the  town  of  Grass  Valley^  and  I  think  eighte^K  or 
twenty  miles  from  the  Union  ranch,  or  their  first  trading  post,  and 
off  of  the  Union  reservation  further  into  the  mountains. 

17th.  question.  What  kind  of  cattle  were  these  which  you  have  men- 
tioned as  brought  up  by  Norris  or  his  men,  a  part  of  which  were  de- 
livered to  you,  and  how  much  could  such  cattle  be  purdiased  for  by 
the  quantity  per  head  at  that  time? 

Answer.  Tne  cattle  were  California  torones,  or  castrated  bulls,  with 
one  or  two  exceptions  ;  such  cattle  at  that  time  could  have  been  bought 
readily  for  from  fifteen  to  twenty  dollars  per  head. 
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18ih  qnertioQ.  Were  or  not  sncb  cattle  salable  to  whites  for  beef? 

Answer.  They  were  not  salable  cattle ;  thej  were  what  the  batchers 
called  rough  cattle. 

19th  question.  What  became  of  the  cattle  which  you  say  were  de- 
lirered  to  you  for  distribution  among  the  Indians  ? 

Answer.  They  were  taken  from  the  Union  ranch  to  my  trading- 
post  at  White  Oak  Springs,  and  I  hired  a  vaquero  to  take  care  of 
them.  I  killed  some  ten  or  twelve  head  of  them,  but  found  them  so 
troublesome  to  take  care  of,  and  found  that  I  was  injoring  my  trade 
with  the  Indians  by  feeding  them  with  beef  free  of  cost«  that  I  let  the 
balance  of  them  go,  and  presume  they  went  back  to  Norris's  ranch, 
as  such  cattle  when  turned  loose  will  do ;  they  will  travel  eighty  or 
ninety  miles,  or  even  a  greater  distance,  to  get  back  to  their  old  range. 

NoTB. — The  claimant  has  withdrawn,  without  stating  any  reason, 
and  is  not  now  present. 

30th  question.  Do  you  know  why  these  twenty-two  head  of  cattle 
which  you  have  mentioned  were  delivered  to  you  by  Norris  for  distri- 
bation  among  the  Indians  ? 

Answer.  I  don't  know  for  certainty;  but  I  presume,  though,  from 
subsequent  circumstances,  it  was  done  for  the  purpose  of  getting  me 
to  trade  for  Norris  &  Lovell,  who  was  his  partner,  as  £  understood. 

21st  question.  What  subsequent  circumstances  were  those  to  which 
you  allude,  and  which  you  say  led  you  to  this  conclusion  ? 

Answer.  Mr.  Norris  came  to  my  place  at  White  Oak  Springs  and 
wished  to  know  on  what  conditions  I  would  trade  for  him.  I  told 
Mr.  Norris  that  the  Indians  were  owing  me  about  six  thousand  dollars 
at  the  time,  which  I  had  credited  to  them ;  I  had  always  been  in  the 
habit  of  doing  that  kind  of  business  with  them,  and  had  found  them 
very  faithful ;  and  that  if  he  would  purchase  tiie  debts  and  stock  of 
goods  on  hand,  and  give  me  three  hundred  dollars  a  month,  that  I 
would  trade  for  him.  This  proposition  he  was  not  inclined  to  accept, 
and  the  negotiation  was  broken  off,  and  he  forbid  me  to  trade  any 
more  with  the  Indians,  which  I  totally  disregarded. 

22d  question.  Do  you  know  upon  what  terms  S.  P.  Storms  acted 
for  Norris  or  Norris  &  Co.  ? 

Answer.  Storms  stated  to  me  that  he  was  receiving  a  salary,  the 
anaount  of  which  I  have  forgotten.  Mr.  Norris  also  told  me  that  he 
had  hired  Mr.  Storms  to  trade  for  him. 

23d  question.  Do  you  know  the  full  Christian  name  of  Storms? 

Answer.  Yes,  sir ;  Simeon  P.  Storms. 

24th  question.  Do  you  know  of  any  cattle  having  been  brought  up 
to  the  Union  reservation  or  ranch  by  Norris  or  Norris  &  Co.  and  fed 
to  the  Indians,  or  any  portion  of  it  fed  to  the  Indians,  after  the  lot 
which  you  have  mentioned ;  if  so,  how  many  do  you  know  of? 

Answer.  I  cannot  state  positively  of  any.  I  know  from  the  state- 
ments of  the  Indians  and  others  that  some  other  cattle  were  brought 
up«  but  know  nothing  of  the  numbers  or  dates ;  I  know  that  they  did 
not  oontinue  to  feed  the  Indians  very  long  when  they  found  they  could 
not  control  their  trade. 

25th  question.  Did  all  the  Indians  who  were  present  at  the  making 
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of  the  treaty  remain  upon  or  remoTe  to  and  settle  upon  the  Union 
reseryation ;  if  not,  how  many  did  remain  or  settle  there,  and  where 
did  the  rest  go? 

Answer.  The  Indians  are  very  migratory  in  their  habits ;  there  is 
a  portion  of  the  time  they  live  high  np  in  the  mountains  and  a  portion 
of  the  time  in  the  valleys ;  they  go  to  the  Talleys  in  the  salmon  season, 
which  is  spring  and  fall,  and  to  the  mountains  for  the  purpose  of 
gathering  acorns,  mansenita  berries,  which  do  not  grow  much  in  the 
valleys,  and  pine  nuts,  and  partly  from  a  superstitious  belief  they 
have  that  if  they  remain  long  at  one  place  it  becomes  sickly,  and  that 
by  moving  sickness  will  cease.  When  the  reservation  was  first  estab- 
lished a  large  portion  of  the  Indians  removed  close  to  the  trading-poet 
of  Norris  &  Co.,  for  the  purpose  of  being  fed ;  but  when  the  season 
came  round  when  they  usually  move  up  into  the  mountains,  and  found 
that  the  inducements  held  out  to  them  by  Norris  &  Co.  were  not  lived 
up  to,  they  left  and  never  returned  again,  with  the  exception  of  about 
twenty  lodges,  comprising  not  over  one  hundred  souls  altogether,  who 
made  that  trading-post  their  principal  homes  before  and  after  the 
treaty.  Those  who  left,  as  above  stated,  went  to  their  old  haunts  and 
rancnerias  in  the  difiierent  portions  of  the  mountains  and  counties. 
I  think  those  Indians  who  were  induced  to  go  to  the  treaty  and  to 
settle  there  did  not  remain  more  than  three  or  four  weeks  before  they 
left,  as  above  stated. 

26th  question.  Were  any  efforts  made  use  of  by  Norris  and  his  agents 
to  monopolize  the  labor  and  trade  of  the  Indians  ?  If  so,  please  state  as 
fully  as  you  can  what  means  were  used  for  that  purpose  besides  those 
you  have  already  stated. 

Answer.  I  don't  know  that  I  could  state  ^sitively  any  more  than 
I  know  through  the  Indians  and  persons  living  near  the  reservation. 
The  Indians  stated  that  Storms  had  told  them  not  to  trade  at  any 
other  place,  and  if  they  did  so,  he  should  have  them  punished,  and 
that  they  should  not  have  any  more  beef ;  and  he  forbid  any  other 
parties  trading  with  them,  as  I  have  already  stated. 

2'7th  question.  Did  Norris,  or  Storms,  as  his  agent,  sell  articles  of 
Indian  trade  at  higher  or  lower  prices  than  yourself  and  other  Indian 
traders  in  the  vicinity  ? 

Answer.  I  can't  state  positively,  but  the  Indians  told  me  for  higher 
prices ;  they  told  me  so  when  they  came  up  from  that  place  to  trade 
with  roe,  and  they  remained  and  traded  with  me  after  that,  bnt  were 
less  faithful  to  their  obligations. 

28th  question.  Did  Storms  continue  to  have  charge  of  Norris's 
business,  and  of  the  Indian  feeding,  so  far  as  it  was  done  on  the  Union 
reservation,  until  they  ceased  feeding  them  and  abandoned  the  plaoe 
and  the  business ;  and  if  so,  when  did  this  abandonment  take  plaoe, 
and  where  did  they  remove  ? 

Answer.  Storms  did  have  charge  of  the  business  all  the  time,  unlera 
occasionally  when  Mr.  Lovell  was  up  there,  when  he  may  have  oon- 
trolled  it.  The  abandonment  took  plaoe  early  in  the  spring  of  1862 — 
1  can't  state  the  month,  probably  in  February ;  they  moved  from  there 
over  to  a  new  trading-post  known  as  Storms's  ranch,  presumed  to  be 
owned  by  Norris ;  in  £m^,  I  got  it  from  Storms  himself  that  Norris 
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the  owner;  I  know  that  Norris  took  both  cattle  and  sheep  np  there 
for  sale  and  sold  them  to  the  miners  in  the  neighborhood, 

29th  question.  Did  Storms  and  Norris  work  the  Indians  there  ? 

Answer.  Tes,  sir;  I  have  seen  them  at  work  there  on  the  ranch. 

30th  question.  When  was  it  that  they  were  working  those  Indians 
and  selling  the  cattle  which  Norris  took  np  there  to  the  people  in  the 
neighborhood  ? 

Answer.  It  was  in  the  summer  of  1862  and  winter  of  1862-'63.  I 
think  it  commenced  as  soon  as  thej  moved  over  there. 

31st  question.  Do  jou  know  from  anj  facts  or  from  anj  statements 
of  Norris,  Lovell,  or  Storms,  their  agent,  what  was  the  motive  of  this 
Indian  feeding,  and  whether  it  was  solel  v  or  principally  for  the  benefit 
of  the  Indians,  and  performed  and  intended  in  good  faith  to  the  United 
States  government  ? 

Answer.  I  always  regarded  it  as  a  speculation  on  the  part  of  the 
agents  and  parties  concerned.  I  could  conceive  of  no  other  motive, 
as  the  Indians  did  not  require  any  feeding,  and  they  ceased  to  feed 
them  as  soon  as  they  found  they  could  not  control  their  trade.  This 
was  the  general  opinion  of  the  intelligent  people  of  Nevada  and  Yuba 
counties,  and  that  the  feeding  was  not  only  wholly  unnecessary,  but 
decidedly  injurious  to  the  Indians,  and  it  was  a  topic  of  common  com- 
ment or  conversation  at  the  time.  Storms  and  Norris  at  one  time  had 
a  difficulty  in  relation  to  some  payments  that  Storms  was  to  make  to 
Norris  for  the  place,  and  Storms  then  stated  to  me,  in  conversation 
about  the  matter,  that  he  defied  Norris ;  he  had  him  in  the  door — re- 
ferring to  his  (Storms's)  knowledge  of  Norris's  transactions  in  supply- 
ing the  Indians.  I  hewrd  nothing  more  of  the  difficulty  afterwards ; 
it  was  dropped. 

32d  question.  Have  the  Indians  had  greater  or  less  means  of  sub« 
aiatence  since  the  feeding  or  pretended  feeding  by  the  Indian  agents 
was  discontinued?  and  has  there,  or  not,  been  as  much  or  more  need 
of  feeding  them  since  1861  as  there  was  at  that  time? 

Answer.  There  certainly  has  been  more  need  ot  feeding  the  Indians 
every  year,  if  there  was  ever  any  need  at  all,  as  their  means  of  sub- 
aiatence  decrease  every  year ;  the  valleys  becoming  fenced  up  and  under 
cultivation,  and  the  timber  from  which  they  gathered  their  nuts  and 
aeoms  becoming  destroyed  by  the  improvements  of  white  men  and 
the  advance  of  civilization.  But  even  now  the  Indians  could  live  well 
if  it  were  not  for  intemperance  and  prostitution.  There  never  was  a 
more  prosperous  time  among  the  Indians  than  in  1851;  thev  all  then 
had  plenty  of  money,  and  could  make  at  least  five  dollars  adav  in  the 
mines,  and  their  natural  resources  were  the  same  as  they  had  for- 
merly been. 

H3d  question.  Were  the  tribes  of  Indians  with  whom  Wozencraft's 
treaty  was  made  large  or  small  ?  did  they  all  speak  the  same  language 
and  reoogniie  one  chief,  and  were  they  united  and  friendly  to  each 
other,  or  otherwise? 

Answer.  The  tribes  were  small,  not  any  of  them  over  three  or  four 
hnndred,  I  should  think ;  they  ail  spoke  the  same  language,  but  did 
not  reoogniae  one  chief.  Each  rancheria  or  district  had  its  own  chief, 
and  were  generally  on  terms  of  good  fellowship,  with  occasional  broils, 
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caused  by  stealing  their  jroung  women  from  each  oHier,  often  ending 
in  open  hostilities.  A  reoonoiliation  was  generally  made  at  their 
youmashees  or  flower  dances. 

NOTB* — ^The  case  was  here  adjourned  till  to-morrow  at  10  o'clock  in 
the  morning, 

Nom. — ^Thursday,  May  13»  A.  D.  1858,  parties  met  pursuant  to 
adjournment.  Present :  witness  and  counsel  for  the  United  States, 
and  claimant  sends  a  messenger,  saying  that  he  would  directly  come 
with  his  attorney.  And  now  Edmund  Bandolph,  esq.,  comes  and 
appears  for  claimant,  and  at  his  request  the  further  taking  of  this 
deposition  is  postponed  till  to-morrow,  Friday  morning,  at  ten  o'clock 
in  the  forenoon,  so  as  to  enable  him  to  read  the  petition  of  claimant 
and  the  deposition. 

Friday,  14th  of  May,  A.  D.  1868,  parties  met  pursuant  to  adjourn- 
ment. Present :  counsel  for  United  States,  witness,  counsel  for  claim- 
ant, and  claimant.  The  counsel  for  the  United  States  continued  his 
examination « 

34th  question.  You  have  stated  that  yon  are  intimately  acquainted 
with  the  character,  habits,  &c.,  of  the  Oalifornia  Indians ;  please  state 
what  is  their  general  character,  whether  warlike,  courageous,  enter-* 
prising  and  dangerous,  or  the  reverse  ? 

Answer.  With  the  Indians  of  the  northern  or  southern  portion  of 
the  State  I  am  not  personally  acquainted ;  I  can  only  speak  of  the  In- 
dians of  the  middle  portion ;  I  should  not  consider  them  a  warlike 
people ;  I  have  never  witnessed  any  engagement  between  them  and 
the  whites,  whereby  I  could  test  their  bravery  ;  I  have  witnessed  en-* 
gagements  among  themselves,  when  I  have  seen  cases  of  what  I  con- 
sidered great  bravery ;  I  should  not  consider  them  a  dangerous  people 
to  live  among  when  properly  treated,  but  decidedly  the  reverse ;  I 
speak  of  them  as  a  people  and  not  of  individual  cases ;  there  are  dan- 
gerous Indians  among  them. 

36th  question.  Is  the  treaty  ground,  where  the  first  trading-|>08t  of 
Norris  &  Oo.  was  established,  in  the  midst  of  the  mining  region  of 
California? 

Answer.  It  ia  all  surrounded  with  mining  ground  ;  there  is  a  large 
portion  of  it  there  has  never  been  any  gold  mscovered  upon,  though 
it  is  in  the  mining  region.  It  is  as  much  of  a  mining  ground,  proba^ 
bly,  as  any  other  in  the  State,  and  as  prosperous  perhaps  as  any  other 
mining  ground  of  the  same  extent  in  the  State. 

36th  question.  You  say  that  yoU  found,  on  killing  some  ten  or 
twelve  head  of  the  cattle  delivered  you  by  Norris  &  Go.,  or  StormS| 
that  the  feeding  beef  to  the  Indians  injured  your  trade  with  them ; 
please  state  what  was  the  effect  upon  the  Indians  of  feeding  them  with 
beef  gratuitously,  as  far  as  you  know  it  to  have  been  done? 

Answer.  Well,  I  presume  from  promises  held  out  to  the  Indians  at 
the  time  of  the  treaty  that  they  expected  to  be  fed  by  the  government 
continually,  and  consequently  were  not  inclined  to  do  any  more  work, 
or  make  any  effort  to  gain  their  own  livelihood.  I  know  the  eflbct 
was  decidedly  injurious  in  encouraging  them  in  idleness.  For  about 
the  first  month  after  the  government  commenced  feeding  thom  they 
would  lie  about  their  rancherias,  talk  the  matter  over,  and;  were  not 
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feed  them  if  they  did  not  trade  with  them ;  that  last  remark  I  have 
from  persons  and  Indians  living  at  the  Union  ranch.  Of  conrsoi  I  did 
not  hear  the  i^ents  refuse  to  fi^  the  Indiana,  as  I  did  not  live  there, 
but  have  it  from  the  whites  and  Indians  who  lived  at  the  Union  ranch. 

NoTB.«-Tfae  counsel  for  the  United  States  here  closed  his  examina- 
tion in  chief. 

Non. — ^The  counsel  for  claimant  asks  Mr.  J.  B.  Townsend,  counsel 
for  the  United  States^  by  what  authority  he  takes  this  deposition  ? 

NoXB. — Counsel  for  United  States  replies,  by  instructions  from  the 
solicitor  of  the  United  States  Court  of  Claims,  communicated  to  him 
through  John  D.  McPheroon,  esq.,  deputy  solicitor  of  said  court. 

Note. — The  counsel  for  claimant  asks  the  counsel  for  the  United 
States  whether  Montgomery  Blair,  esq.,  is  the  solicitor  to  whom  he 
refers? 

NoTB. — Mr.  Townsend,  counsel  for  the  United  States,  replies  that 
when  he  last  heard,  Montgomery  Blair,  esq.,  was  solicitor  of  the 
United  States  Court  of  Claims,  and  so  far  as  he  is  yet  advised  is  still 
such  solicitor. 

Note. — Mr.  Edmund  Randolph,  counsel  for  claimant  objects  to  the 
authority  of  Mr.  J.  B.  Townsend  to  represent  the  United  States  in 
this  matter,  and  to  take  this  examination,  and  gives  notice  that  the 
claimant  will,  at  the  proper  time,  insist  upon  this  objection,  and  with- 
out waver  of  any  of  his  rights  in  this  behalf  proceeds  to  the  crosfih 
examination. 

OroM-examination. 

37th  question.  Did  you  not  say  that  you  had  traded  with  the 
Indians  of  Nevada  and  Yuba  (the  same  concerning  whom  you  have 
testified)  for  about  seven  years,  beginning  with  the  year  ltt49? 

Answer.  Yes,  sir. 

38th  question    What  articles  did  you  sell  the  Indians? 

Answer.  I  sold  the  Indians  a  great  variety  of  articles — beads,  shells, 
blankets,  pants,  shirts,  clothing  of  all  descriptions  such  as  Indians 
wear,  flour,  rice,  beans,  beef^  potatoes,  &o. 

39th  question.  Anything  else  ? 

Answer.  I  could  not  remember.  I  sold  them  anything  most  they 
were  inclined  to  buy,  with  the  exception  of  liquor.  I  never  sold  them 
a  glass  of  liquor  in  my  life,  nor  allowed  them  to  use  it  where  I  could 
use  my  influence  to  prevent  it. 

40th  question.  Did  you  sell  them  powder,  lead,  and  arms? 

Anewer.  In  the  earlv  days  of  trading  here  I  don't  think  there  wee 
any  person  who  traded  with  the  Indians  but  what  sold  them  powder 
and  shot.    Arms  I  don'tthink  I  ever  sold  them  any. 

4l8t  question.  Did  your  clerks  or  other  persons  in  your  employment, 
or  persons  about  your  trading-post  sell,  or  give  spirits  to  the  Indians-^ 
1  mean  ardent  spirits  or  intoxicating  spirits  ? 

Answer.  None  of  my  clerks  ever  did  it  to  my  knowledge,  if  they 
did  it,  it  was  unbeknowing  to  me,  and  without  my  knowledge  or  con- 
sent.   But  miners  in  the  neighborhood  were  in  the  habit  of  giving 
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the  Indians  liquor  and  selling  tliem  all  tbe  fire-arms  they  wanted. 
The  Indians  in  my  neighborhood  were  never  mnch  inclined  to  drink 
liquor. 

42d  question.  Did  you  keep  ardent  spirits  for  sale  to  miners  and 
other  persons? 

NoTB. — ^Counsel  for  the  United  States  olyects  to  the  question  as 
wholly  irrelevant. 

Answer.  I  kept  a  general  grocery  store,  and  consequently  kept 
liquors  of  all  kinds,  as  my  husmess  was  not  confined  to  the  Indians, 
hut  did  most  of  the  business  that  was  done  in  the  neighborhood  with 
the  miners. 

43d  question.  With  what  article  did  the  Indians  make  payments 
for  their  purchases  ? 
Answer.  Gk)ld  dust. 

44th  question.  In  order  to  obtain  the  gold  dust  was  it  not  necessary 
for  tbe  Indians  to  be  dispersed  about  amon^  the  white  miners,  and 
did  not  this  expose  them  to  maltreatment  and  insults  by  having  their 
women  taken  from  them  by  the  miners  and  otherwise? 

Answer.  I  never  knew  of  much  difficulty  of  that  kind,  there  might 
have  been  some  individual  cases. 

45th  question.  During  the  period  you  were  in  the  Indian  trade  had 
you  any  license  to  trade  with  the  Indians ;  if  so,  from  whom  ? 

Answer.  I  never  had  any  license,  except  it  was  from  Colonel  Henley; 
I  received  an  appointment  of  special  asent  from  him  some  time  in  the 
year  1856,  and  neld  it  about  a  year  and  a  half,  and  I  then  threw  it  up. 
46th  question.  You  have  stated  that  the  first  cattle  brough*  up  by 
Korris  to  the  reservation  were  worth  about  fifteen  or  twenty  dollars 
per  head ;  will  you  now  tell  me  where  you  have  known  such  cattle  at 
tbat  time  to  sell  for  that  price,  who  were  ^e  buyers,  who  were  the 
sellers  at  that  time,  the  year  1861  ? 

Answer.  I  don't  know  of  any  instances  where  that  particular  quality 
of  cattle  were  sold  alone ;  the  only  way  that  such  cattle  could  be  sold 
was  by  putting  a  few  head  into  a  band ;  this  is  what  they  called  ring- 
ing in  rough  stock. 

47th  question.  When  rough  cattle  were  introduced  amongst  a  lar^r 
number  oy  that  process,  by  what  means  could  you  come  at  the  price 
per  head  of  the  rough  cattle ;  and  if  you  had  no  other  knowledge  than 
this,  how  can  you  say  they  were  worth  fifteen  or  twenty  doluirs  per 
head? 

Answer.  I  have  been  in  the  habit  of  buying  and  killing  cattle  for 
the  Indians  since  that  time,  and  have  bougnt  stags  at  that  price. 

48th  question.  Do  you  luiow  of  other  treaties  made  by  Wozencraft 
in  the  Sacramento  valley,  at  other  places  and  with  other  Indians  than 
that  treaty  made  near  the  Union  ranch,  of  which  you  have  been  tes- 
tifying? 

Answer.  I  have  heard  of  them,  but  have  not  been  present,  and  have 
no  personal  knowledge. 

49th  question.  Did  not  these  other  Indians,  with  whom  you  heard 
that  Wozencraft  had  made  treaties,  live  beyond  the  Nevada  and  Yuba 
Indians,  and  further  ud  the  Sacramento  valley  ? 
Answer.  Yes,  sir ;  tnose  that  I  heard  did. 
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60th  qnestion.  Did  70a  not  anderstaiid  that  Norris  had  the  contract 
for  feeding  these  other  Indians  also? 

Nora. — Counsel  for  the  United  States  objects  to  the  question  because 
it  seeks  from  hearsay. 

Answer.  I  have  no  knowledge  of  it ;  I  might  have  heard  it,  but 
don't  charge  my  memory  with  it. 

61st  question.  Were  the  twenty-two  head  of  cattle  which  you  re- 
ceived to  distribute  among  the  Indians  a  part  of  the  first  lot  of  cattle 
brought  up  by  Norris,  as  you  have  said  ? 

Answer.  Yes,  sir ;  I  think  they  were. 

62d  question.  Did  you  receive  them  from  Wosencrafti  or  by  his 
order  or  authority  ? 

Answer.  I  think  I  did,  sir,  through  his  agents. 

63d  question.  When  the  cattle  were  once  upon  the  reservation  and 
in  the  hands  of  Storms,  did  you  understand  them  then  to  have  beoome 
subject  to  Wosencraft's  orders,  and  to  have  been  then  delivered  by 
Norris? 

No«. — Oounsel  for  United  States  objects  to  the  question  as  imma- 
terial and  illegal. 

Answer.  I  understood  that  Messrs.  Norris  &  Lovell  were  appointed 
agents  under  Wozencraft,  and  a  reservation  established  up  there,  and 
that  they  were  feeding  the  Indians  at  government  expense. 

64th  question.  When  you  turned  loose  a  large  portion  of  those 
twenty-two  head  of  cattle  were  you  not  afraid  of  making  yourself  r^ 
sponsible  for  their  value  to  Wozenoraft  ?  Did  Wozencraft  or  any  one 
else  ask  any  account  of  those  cattle  ?  Were  they  satisfied  that  yon 
should  have  turned  them  loose  for  the  reason  you  have  given  ? 

Note. — Counsel  for  United  States  objects  to  the  first  sentence  of  the 
question  as  irrelevant  and  immaterial. 

Answer.  I  was  not  afraid  to  turn  them  loose.  I  received  no  com- 
pensation for  taking  care  of  them,  nor  had  I  entered  into  any  bargain, 
any  more  than  a  verbal  delivery  of  the  cattle  to  me.  Neither  Wozen- 
craft or  any  one  else  ever  demanded  an  account  from  me  that  I  remem- 
ber of.  I  told  Storms  that  I  had  let  the  cattle  go.  I  have  never 
heard  any  objection  to  my  turning  them  loose.  I  have  never  been 
asked  any  account  of  my  stewardship  or  in  relation  to  it  that  I  re- 
member of. 

66th  question.  You  said  there  were  no  Indian  disturbances  in  the 
year  1861,  before  that  treaty  was  made ;  were  there  not  some  disturb- 
ances before  that  treaty^  in  suppressing  which  G-eneral  Green  took  a 
part,  and  made  some  treaties?  If  so,  when,  and  were  they  not  with 
the  same  Indians? 

Answer.  There  had  been  some  slight  disturbance,  in  the  spring  of 
1860,  with  what  were  known  as  the  Grass  Valley  Indians  or  Captain 
Weimer's  tribe,  which  was  settled  by  General  Green  ;  the  difficulty 
originated  by  two  teamsters,  who,  having  camped  over  night  near 
Grass  Valley,  or  what  was  then  known  as  Grass  valley,  in  the  morn- 
ing found  their  cattle  missine ;  they  followed  the  tracks  of  the  cattle 
over  the  hills  into  another  valley,  meeting  with  two  or  three  Indians- 
three  I  believe — shot  two  of  them,  killing  one  and  wounding  the 
other  very  badly.    They  followed  on  in  the  track  and  found  the  cattle 
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In  tbe  next  yitlley,  nnroolested.  1%6  Indiansi  in  retaliation,  bnrnt 
Holt's  mill,  on  Wolf  creek,  killing  one  of  the  brothers  and  wonnding 
the  other,  and  committed  one  or  two  other  murders.  It  created  a 
considerable  excitement  at  the  time,  and  a  namber  of  the  Indiana  were 
kiUed,  which  ended  with  the  treaty  we  speak  of,  made  by  General 
Green. 

$6th  question.  Was  any  reservation  measnred  off  when  the  treaty 
was  made  in  1861  near  Union  ranch? 

Answer.  There  was  none  measured  off  that  I  know  of.  There  was 
one  prescribed. 

67th  question.  What  knowledge  have  you  of  the  boundaries  of  that 
reservation  ? 

Answer.  It  was  spoken  at  the  time  that  the  reservation  was  to  be 
eleven  or  twelve  miles  square,  I  foreet  which,  commencing  at  the  foot- 
hills running  from  South  Yuba  to  Bear  river  and  running  some  eleven 
or  twelve  miles  up  both  rivers,  connected  by  a  line  from  one  river  to 
the  other. 

68th  question.  Are  yon  perfectly  certain  that  the  second  trading- 
post  of  Norris  &  Lovell,  of  which  you  have  spoken,  was  or  was  not 
inside  of  this  designated  space  ? 

Answer.  It  is  not  possible  that  it  could  be  within  the  limits  of  the 
reservation. 

69th  question.  Do  you  know  of  anything  in  the  bargain  which 
Norris  made  to  feed  those  Indians  which  required  that  his  trading- 
post  or  depot  should  be  precisely  within  the  lines  of  that  propos^ 
reservation  ? 

NoTB.-— Counsel  for  the  United  States  objects  to  the  question  as 
illegal  and  immaterial. 

Answer.  I  do  not,  sir.     I  know  nothing  abont  l^orris's  bargain. 

60th  question.  What  government  officers  besides  Wozencrafti  if 
any,  were  present  on  the  ground  at  the  making  of  the  treaty  in  1861, 
near  Union  ranch,  of  which  you  have  testified  ? 

Answer,  There  were  a  good  many  people  there ;  there  might  have 
been  government  officers  among  them ;  I  think  there  were,  but  I  was 
not  acquainted  with  them. 

6l8t  question.  Any  army  officers  in  uniforms  ? 

Answer.  I  think  there  was,  sir ;  I  think  there  were  some  from  Camp 
Far  West  on  Bear  river. 

62d  question.  Do  you  know  Captain  Stoneman,  of  the  dragoiHia  ? 
Was  he  present? 

Answer.  I  do  not  know  Captain  Stoneman,.nor  do  I  know  whether 
he  was  present ;  he  mi^ht  have  been. 

63d  question.  Captam  Davis  or  Lieutenant  Jones?  Were  they 
present? 

Answer.  I  answer  that  question  like  I  answered  the  previous  one, 

64th  question.  Your  trading-post  at  White  OiJl  Springs,  I  und^- 
stood  you  to  say,  was  about  fourteen  miles  distant  from  that  of  Norris 
&  Lovell,  near  Union  ranch :  how  often  were  you  present  at  this  estab- 
lishment of  Norris  &  Lovell  during  the  time  It  was  kept  up  at  that 
place? 

Answer.  Not  more  than  three  or  four  times. 
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65th  queBtion.  Yoa  hare  aaid  that  voa  turned  loose  a  portion  ot 
the  twenty-two  head  of  cattle  deliyered  to  you  by  Wozencraft  or  hia 
agents  for  distribution  among  the  Indians,  because  you  found  that 
feeding  them  gratuitously  injured  your  trade:  did  not  feeding  them 
gratuitously  at  the  reservation  also  haye  a  bad  effect  upon  your  trade? 

N0T8. — Counsel  for  the  United  States  objects  to  the  question  because 
the  stat.ement  of  witness  as  to  the  person  by  whom  the  said  cattle 
were  delirered  to  him  is  not  correctly  stated. 

Answer.  It  did  for  a  time — for  about  a  month  ;  the  Indiana  thei^ 
went  to  work  again. 

66th  question.  You  have  stated  that  after  a  little  while  only  about 
a  hundred  Indians  remained  about  the  establishment  of  Norris  & 
Lovell,  or  in  that  vicinity:  were  those  always  the  same  Indians,  or 
were  they  Indians  coming  and  going  ? 

AnBwer.  There  was  about  that  number  that  resided  in  that  neighs 
borhood  a  good  portion  of  the  year.  The  Union  ranch  was  a  favorite 
resort  of  the  Indians ;  they  had  their  burying-ground  there ;  their 
dancing-ground  there  ;  and  they  would  meet  together  there  to  dance 
or  mourn  over  the  dead,  or  both,  and  might  be  for  the  purpose  of 
trading  with  Norris  Sc  Co.,  and  might  be  for  the  purpose  of  receiving 
some  beef,  so  far  as  I  know. 

67th  question.  You  have  stated  that  the  trading  establishment  be- 
longed to  Norris  &  Lovell :  do  you  mean  to  say  that  Norris  was  inter- 
ested in  the  trade  with  Lovell«  or  had  any  other  connexion  with  Lov* 
ell  than  in  furnishing  the  beef  under  his  contract  to  Indians  on  the 
reservation  ? 

Answer.  I  do  not  know  personally,  only  from  hearsay^  Mr.  Norris 
wished  to  hire  me  to  trade  for  them,  and  Storms  also  told  me  that 
they  were  in  partnership,  and  he  was  their  clerk  or  agent. 

68th  question.  Did  Norris  seek  to  employ  you  before  or  after  the 
making  of  the  treaty?  Did  he  speak  for  himself  alone,  or  for  himself 
and  Lovell,  or  any  other  person  ? 

Answer.  I  never  saw  Mr,  Norris  previous  to  the  treaty.  I  can't 
remember  the  precise  language  Mr.  Norris  used  at  the  time ;  it  is  im- 
possible for  me  to  recollect  so  far  back  as  to  his  precise  language. 
The  impression  I  have  is,  that  he  spoke  to  me  in  the  name  of  himself 
and  Lovell. 

69th  question.  You  have  said  that  Norris  &  Lovell,  or  their  agent, 
Storms,  had  the  Indians  working  for  them.  When,  where?  Was  it 
by  compulsion,  or  did  they  pay  them  wages  for  it  ? 

Answer.  I  never  knew  the  Indians  to  ao  any  work  on  what  I  coa- 
sidered  the  reservation,  never  having  seen  them  at  work.  I  have  seen 
them  at  work  at  their  new  trading-post  at  what  is  known  as  Stoma's 
ranch,  about  six  miles  southeast  of  Grass  Valley.  Whether  they  re- 
ceived any  compensation  for  it  or  not  I  don't  know,  I  presume  not, 
any  more  than  food  and  clothing.  They  worked  partly  through  per- 
suasion, partly  through  compulsion.  A  little  of  both  ia  essential  to 
get  along  successfully  with  the  Indians — that  is,  to  get  any  work  out 
of  them  on  a  larm.    I  have  had  to  use  the  same  means  myself. 

70th  question.  Do  I  understand  you,  then,  that  Norris  Ss  Lovell, 
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or  their  agent,  Storms,  procured  the  labor  of  these  Indians  on  the 
same  terms  that  were  costomary,  and  by  necessary  measures  ? 

Answer.  I  don't  know  that  it  was  very  customary,  for  there  were 
few  persons  who  got  labor  out  of  the  Indians  in  the  mountains  in 
those  days ;  they  might  have  been  a  little  arbitrary  with  them  ; 
Storms  was  very  harsh  to  the  Indians^  and  was  generally  disliked  by 
them  in  those  counties. 

71st  question.  Did  you  ever  see  Storms  use  any  harshness  towards 
these  Indians  while  in  his  employment  on  that  ranch  near  Grass 
Valley? 

Answer.  No ;  I  never  was  at  that  ranch  more  than  twice,  maybe 
but  once,  while  he  was  in  Mr.  Norris'  employ.  I  derived  my  infor- 
mation from  the  Indians  and  the  whites  in  the  neighborhood  of  the 
ranch. 

72d  question.  You  have  stated  that  when  the  treaty  was  made  Wo- 
zencrau  made  ^reat  promises  to  the  Indians,  saying  that  they  would 
be  furnished  with  horses  and  oxen,  cows  and  mares,  tools,  seeds,  &o.; 
did  he  not  say  at  the  same  time  that  the  intention  of  the  government 
was  to  establish  them  permanently  at  that  place,  and  to  teach  them 
to  live  by  cultivation  .of  the  soil  ?  Was  not  the  land  within  the  limits 
of  the  proposed  reservation  suitable  for  such  a  settlement? 

Answer.  Yes,  sir ;  he  gave  them  to  understand  that  the  government 
intended  to  teach  them  the  arts  of  industry,  husbandry,  &c. ;  there 
are  many  valleys  within  the  limits  of  this  reservation  well  adapted 
to  cultivation,  tne  best  of  which  were  settled  upon  by  the  whites  at 
at  that  time. 

Note. — Counsel  for  claimant  here  closed^  and  counsel  for  United 
States  again  took  the  witness. 

73d  question.  The  counsel  for  the  claimant  asked  you  if  you  received 
the  twenty-two  head  of  cattle  which  you  spoke  of  from  Wozencraft, 
or  by  his  order  or  authority ;  from  what  person  did  you  receive  these 
cattle,  and  was  Wozencraft  present  when  they  were  delivered  to  you? 

Answer.  I  was  under  the  impression  at  the  time  that  they  came 
from  the  hands  of  the  government  authorities.  I  received  the  cattle 
from  Storms  at  the  Union  ranch.  I  think  I  did  not  see  Dr.  Wozen- 
craft at  the  time.  I  think  he  was  not  present  when  they  were  de- 
livered to  me. 

74th  question.  Do  you  know  by  whose  order  or  authority  they  were 
delivered  to  you? 

Answer.  I  am  under  the  impression  that  Doctor  Wozencraft  per- 
sonally i>romised  me  the  cattle,  or  proposed  giving  me  the  cattle  for 
distribution  the  day  of  the  treaty;  tnat  is  my  impression  at  the 
present.  But  I  supposed  they  were  all  connected — Norris,  Lovell^ 
and  Wozencraft.  it  is  impossible  for  me  to  tell  certainly  by  whose 
order  or  authority  they  were  delivered  to  me.  I  know  I  got  them 
from  there ;  that  is  all  I  know  for  certain. 

NoiB. — The  counsel  for  United  States  here  closed,  and  counsel  for 
claimant  took  witness. 

75th  question.  Please  state  the  grounds  of  your  impression  that 
Wozencraft  was  interested  with  Norris  and  Lovell  in  this  operation. 

Answer.  My  impressions  were  these :  that  speculations  were  rife ; 
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I  considered  this  as  sucli,  and  thought  that  if  there  was  anything 
good  to  be  made  ont  of  it  Doctor  Wozencraft  had  a  hand  in  it.  Those 
are  my  only  reasons  I  believe. 

76th  question.  Do  yon  not  consider  that  a  suspicion  rather  than  an 
impression  ? 

Answer.  I  consider  it  an  impression — a  strong  one. 

77th  question.  Do  you  know  anything  else  relative  to  the  claim  in 
question?    If  you  do,  please  state  it. 

Answer.  I  can  think  of  nothing  else  at  the  present  time. 

D.  BOWYEB. 

State  of  Caufobkia,  )     , 

Oiiy  and  County  of  San  FrandaoOy  ] 

On  the  days  named  in  the  foregoing  deposition  personally  came 
David  Bowyer,  the  above*named  witness,  who,  having  been  first  sworn 
according  to  law  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  relative  to  the  above  claim,  the  questions  contained  in  the 
foregoing  depositipn  were  written  down  by  the  commissioner  and  then 
proposed  by  him  to  the  witness,  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness ;  4nd  after 
the  witness  was  done  testifying,  the  deposition  was  read  over  to  him 
and  such  corrections  made  as  he  desired,  and  he  then  subscribed  the 
deposition  in  the  presence  of  the  commissioner.  The  deposition  of 
David  Bowyer^  taken  at  the  request  of  J.  B.  Townsend,  esq.,  counsel 
for  the  Unit^  States^  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Oourt  of  Claims  in  the 
name  of  Samuel  Norris.  There  was  no  notification  other  than  is 
annexed  to  this  deposition,  and  no  objection  was  made  to  taking  it. 
The  claimant  was  present  in  person. 

TULLY  R.WISE, 

Cammissumer. 

Mat  22, 1868. 

This  case  is  adjourned  till  Thursday,  27th. 

TULLY  R.  WISE, 

Oommisrioner. 

Thubsday,  May  27,  A.  D.  1858. 

The  case  is  here  adjourned  till  Monday,  the  31st  instant. 

TULLY  R.  WISE, 

CommUaioner. 

Commiasioner'afeea. 

Four  days,  at  $3  per  day |12  00 

Ninety-six  folios,  at  20  cents  per  folio 19  20 

Administering  an  oath 10 

Two  days,  18th  and  21st  of  May,  as  noted  on  notification....  6  00 

37  SO 
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in  the  united  states  cotjbt  of  claims. 
Samuel  Norsib  vs.  The  TTnitbd  Statbs. 

San  Francisco,  April  30, 1858. 

Sib  :  You  are  hereby  notified  that  the  testimony  of  David  Bowyer, 
Joseph  P.  Bogers,  John  Bidwell,  and  others,  witnesses  on  behalf  of 
tbe  iTnited  States  in  the  above  entitled  cause,  will  be  taken  at  the 
office  of  James  B.  Townsend,  esq.,  in  the  city  and  county  of  San 
Fraucisco^  State  of  California,  before  Tully  B.  Wise,  esq.,  a  commis- 
sioner of  said  court  for  California,  commencing  on  Tuesday,  the  11th 
day  of  May,  A.  D.  1868,  at  11  o'clock  a.  m.,  and,  if  not  completed  on 
that  day,  continuing  thereafter,  at  the  same  place,  upon  such  adjourn- 
ments as  shall  be  designated  and  appointed  therefor  by  said  oommi8«- 
sioner  until  completed. 

MONTGOMEBY  BLAIB, 
Solicitor  of  the  United  States  Court  of  Claims^ 
By  JAMES  B.  TOWNSEND, 

Attorney. 
Samuel  Kobbib,  Esq. 

Crry  and  County  of  Baceambnxo,  as: 

— ■; I   ',  of  lawful  age,  being  by  the  undersigned  duly  sworn, 

on  his  oath  states  that  he  served  me  foregoing  notice  upon  Samael 
Korris,  esq.,  of  said  county  of  Sacramento,  hy  delivering  a  true  copy 
thereof  to  nim  (said  Norris)  personally,  and  leaving  the  same  with 
him  in  said  county  of  Sacramento,  on  the  — —  day  of  May,  A.  D. 
1868. 


Sworn  to  and  subscribed  before  me  this day  of  May,  1868. 


San  Francisco,  May  14,  A.  D.  1868. 

The  taking  of  this  deposition  is  adjourned  till  the  18th  instant,  the 
commissioner  being  actually  engaged  in  taking  depositions. 

TULLr  B.  WISE, 

Commissioner. 

TuBBDAY,  May  18,  1868. 

The  taking  of  this  deposition  is  adjourned  till  the  21st  instant,  the 
witness  not  being  present. 

TULLY  B.  WISE, 

Oornndssioner, 

May  21,  1858. 

The  taking  of  this  deposition  is  adjourned  till  to-morrow,  the  22d. 

T.  B.  WISE, 
Commissioner. 
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Uhitbd  Statbb  Masshal's  OfncB, 

Northern  DUirict  of  Califomia. 

I  hereby  certify  that  this  notice  to  take  testimony  was  receiyed  on 
the  30th  day  of  April,  1858,  and  served  personally,  by  copy,  upon 
Samnel  Norris^  in  the  city  of  Sacramento,  on  the  11th  day  of  May. 
1858. 

P.  L.  SOLOMON, 

United  States  Marshal. 
By  JOHN  H.  WILLIAMS, 

Deputy, 
San  Franckco,  May  11, 1858. 
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To  Davii)  Bowybr  : 

You  are  hereby  commanded  to  appear  before  Tally  B.  Wise,  esq., 
a  commissioner,  appointed  by  this  court  to  take  depositions,  on  the 
11th  day  of  May,  A.  D.  1858,  at  11  o'clock  in  the  forenoon,  at  the 
office  of  James  B.  Townsend,  esq.,  in  the  city  of  San  Francisco,  in 
the  county  of  San  Francisco  and  State  of  California,  then  and  there 
to  testify  in  the  case  of  Samuel  Norris  against  the  United  States  now 
pending  in  this  court. 

Fail  not  of  appearance  at  your  peril. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  at  Washington,  this  31st  day  of  March,  A.  D. 
[L.S.]  1858. 

E.  M.  GARNETT. 
Assistant  Cflerk  of  the  Court  of  Claims. 


United  States  Mabshal's  OmcB, 

Northern  District  of  OaUforiUa. 
I  hereby  certify  that  this  sabpcena  was  received  on  the  30th  day  of 
April,  1868,  and  served  personally,  by  copy,  on  David  Bowyer,  in  the 
county  of  Nevada,  on  the  6th  day  of  May,  1858. 

P*  L.  SOLOMON, 
United  States  Marshal* 
By  JOHN  H.  WILLIAMS,  DepiUy. 
Sah  FsAiffciBOO,  May  12, 1868. 
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lY. — Deposition  of  Thomas  Mooney. 

united  staths  court  op  claims. 

Samuel  Nobbxs  vs.  Thb  Unitsd  States. 

On  this  13th  daj  of  May,  A.  D.  1858,  personallj  came  before  me 
Thomas  Mooney,  a  witness  produced  on  the  part  of  the  United  States, 
who,  having  been  first  sworn  according  to  law  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  relative  to  the  claim  of 
Samuel  Norris  against  the  United  States,  does  upon  his  oath  depose 
and  say:  My  name  is  Thomas  Mooney;  I  am  a  rancher;  I  am  thirty- 
five  years  of  age;  I  have  resided  in  Yuba  county,  California,  the  past 
year ;  I  have  no  interest,  either  direct  or  indirect,  in  the  claim  of 
Samuel  Norris  against  the  United  States;  I  am  not  related  to  the 
claimant  in  any  degree  whatever. 

J.  B.  Townsend  appears  as  counsel  for  the  United  States,  and  Ed- 
mund Bandolph,  esquire,  appears  on  behalf  of  Samuel  Norris,  the 
claimant. 

1st  question.  When  did  you  first  come  to  California,  and  where 
have  you  resided  since,  and  in  what  business  been  employed  ? 

Answer.  I  came  to  California  in  June,  1849;  from  that  time  to  the 
first  of  April,  1851, 1  resided  in  Sacramento,  and  from  that  time  to 
the  present  date  I  have  resided  where  I  am  now,  that  is,  at  the  Em- 

gire  ranch,  in  Yuba  county;  I  have  been  ranching  on  a  ranch,  and 
uying  and  selling  goods  a  part  of  the  time,  and  keeping  a  hotel — 
doing  all  at  the  same  time. 

2d  question.  Were  you  living  at  the  Empire  ranch  in  1851,  at  the 
time  that  Doctor  0.  M.  Wozencraft  made  a  treaty  with  the  Indians  of 
Nevada  and  Yuba  counties;  if  so,  do  you  recollect  the  making  of  said 
treaty  ? 

Answer.  I  was  living  there,  but  was  not  at  home  at  the  time;  I 
was  at  Sacramento,  on  Dusiness,  and  did  not  get  back  until  after  the 
treaty  had  been  made. 

3d  question.  About  what  time  in  the  year  1861  was  this? 

Answer.  It  must  have  been  July  or  August. 

4th  question.  Did  Doctor  Wozencraft  make  more  than  one  treaty 
with  the  Indians  in  that  vicinity  ? 

Answer.  I  never  knew  of  any  but  one. 

5th  question.  On  your  return  from  Sacramento  did  you  find  Doctor 
Wozencraft  or  Mr.  Samuel  Norris,  the  claimant,  there,  that  is,  at  the 
place  where  you  understood  the  treaty  had  been  made? 

Answer.  Samuel  Norris  was  there;  Doctor  Wozencraft  was  not 
there. 

6th  question.  How  far  from  your  place,  the  Empire  ranch,  was  the 
treaty  ground,  and  how  many  Indians  were  there  on  your  return  from 
Sacramento  ? 

Answer.  The  treaty  ground  is  about  a  quarter  of  a  mile  from  my 
house.  I  do  not  know  how  many  Indians  there  were  there  on  my 
return  from  Sacramento;  there  were  a  few  more  there  than  there  were 
when  I  left. 
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7th  question.  What  did  Mr.  Norris  do  there? 

8th.  He  came  up  with  some  cattle ;  he  stayed  there  one  day  after 
I  got  up  and  then  left. 

8th  question.  Did  he  open  or  engage  in  any  business  there;  if  so, 
what,  and  whom  did  he  leaye,  if  any  one,  in  charge  of  it  when  he 
left? 

Answer.  He  left  Mr.  S.  P.  Storms  there,  and  directed  him  what  to 
do  with  the  soods  when  they  came.  They  had  not  yet  arrived  there. 
As  soon  as  they  came  Storms  opened  a  store  to  trade  with  the  In- 
dians, at  about  a  quarter  of  a  mile  from  my  place,  and  the  same  dis- 
tance from  the  Union  ranch. 

9th  question.  Had  the  Union  ranch  been  existing  there  previous 
to  Wozencraft  and  Norris's  coming  there;  if  so,  who  owned  or  carried 
it  on  at  the  time  of  said  Wozencraft  and  Norris's  coming  there  and 
afterwards  ? 

Answer,  Yes,  sir,  it  was  there  previous  to  their  coming  there,  car- 
ried on  by  Craig,  Stewart  and  O'Brien,  who  continued  to  carry  it  on 
afl^r  they  came  there. 

10th  question.  Did  Wozencraft  lay  off  or  make  an  Indian  reserva- 
tion at  that  place  ? 

Answer.  1  don't  know  anything  about  that,  sir — about  what  Mr. 
Wozencraft  did ;  I  was  not  there  at  the  time. 

11th  question.  You  say  that  Mr.  Norris  had  some  cattle  there  on 
your  return  from  Sacramento.  How  many  cattle  had  he  there  at  that 
time,  and  what  became  of  them,  if  you  know  ? 

Answer.  I  can't  give  any  correct  statement  about  how  many  he 
had  there  ;  there  were  cattle  there,  I  should  think  thirty  or  thirty-five 
head.  A  part  of  them  were  butchered  there ;  I  don't  know  how 
many — I  don't  know  but  what  they  were  all  butchered,  nor  do  I  know 
that  they  were ;  I  know  there  were  some  butchered. 

12th  question.  Do  you  know  what  became  of  those  that  were 
butchered  ? 

Answer.  What  I  know  of  them  to  have  been  butchered,  the  Indians 
got  a  part  of  them  and  I  got  a  part  of  them ;  I  got  about  a  quarter 
of  each  steer  that  I  knew  of  being  killed.  I  don't  know  of  their  kill- 
ing any  cattle ;  when  I  wanted  beef  I  told  them,  and  they  sent  me 
over  a  quarter,  and  they  might  have  killed  a  great  many  between 
times.  I  did  not  watch  them  whenever  they  killed  ;  I  did  not  keep 
count  of  how  many  thev  killed. 

13th  question.  How  long  did  you  get  beef  from  them  in  this  way  ? 

Answer,  All  through  the  reservation  time  when  they  had  cattle  on 
hand. 

14th  question.  How  long  was  that,  as  near  as  you  can  state  ? 

Answer.  Well,  sir,  as  near  as  I  can  state,  they  commenced  there  in 
July  or  August,  and  I  think  they  quit  there  in  about  March  or  April; 
I  mean  Mr.  Storms  quit  there— Norris,  and  Storms  for  him.  Storms 
was  hired  to  attend  to  the  business ;  Norris  had  not  been  there  over 
three  or  four  times  during  the  whole  time  they  carried  on  the  busi- 
ness.   Mr.  Lovell  was  there  with  Storms ;  I  don't  know  his  first 
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16th  qnestion.  How  do  yon  know  that  Storms  was  hired  to  attend 
to  the  business  there  for  Norris? 

Answer.  He  told  me  so ;  Storms  told  me  so ;  I  know  from  the  oir- 
cnmstances  all  throngh  the  proceedings  that  he  was  a  hired  man  of 
Mr.  Norris  and  Mr.  Lovell.  Mr.  Lovell  always  said  he  was  a  partner 
of  Mr.  Norris  in  the  business. 

16th  question.  Did  they — that  is,  Norris  and  Lovell,  or  Storms  for 
them — sell  beef  to  others  besides  yourself— whites  or  Indians,  or 
both — during  the  period  which  you  have  mentioned  ? 

Answer,  i  don't  know  anything  about  what  he  sold  to  anybody 
but  me  ;  I  never  saw  him  sell  any  to  anybody  but  me. 

17th  question.  Were  you  often  at  their  place? 

Answer.  I  did  use  to  go  there  occasional! v. 

18th  question.  How  many  Indians  remained  there  from  the  time 
of  making  of  the  treaty  to  the  time  that  Norris  &  Co.  broke  up  and 
left? 

Answer.  Sometimes  there  would  not  be  any  at  all  there  of  any  ac- 
count— a  few  old  Indians  that  could  not  get  away ;  at  other  times 
there  would  be  a  great  many  there.  The  Indians,  they  start  and  go 
on  sprees  and  fandangos,  and  all  go  to  one  place  to  a  dance ;  then 
Storms  would  give  out  the  word,  and  they  would  all  come  back — a 
greater  part  of  them  would  come  back,  I  don' t  know  as  they  all  would — 
and  stay  for  a  day  or  two. 

19th  question.  Did  the  Indians  gather  gold  during  that  time  ? 

Answer.  Yes^  sir ;  not  as  much  at  that  time  as  they  did  previous 
to  the  treaty. 

20th  question.  How  much  could  they  ordinarily  gather  per  day  when 
they  worked  ? 

NoTR. — Counsel  for  claimant  objects  to  the  question,  as  having 
nothing  to  do  with  the  subject  of  the  present  examination. 

Answer.  Well,  when  they  worked  1  suppose  they  could  make  five 
dollars  a  day. 

NoTB. — Counsel  for  claimant  makes  the  same  objection  to  the  answer 
which  he  made  to  the  question. 

21st  question.  What  did  the  Indians  do  with  the  gold  which  they 
collected  during  that  period  ? 

Answer.  They  bought  trinkets,  beads,  and  all  kinds  of  Indian  fix- 
ings, blankets,  flour.  They  bought  whatever  they  saw.  The  first 
thin^  they  saw  they  would  buy  it  if  they  had  the  money  ;  it  makes 
no  difference  what  it  was — anything  in  the  shape  of  shells  or  beads. 

Note. — Counsel  for  claimant  objected  to  both  the  foregoing  ques- 
tion and  answer  before  either  of  them  were  put  or  given,  and  also 
afterwards,  as  having  nothing  to  do  with  the  subject  of  the  present 
examination. 

22d  question.  Did  Norris  &  Lovell,  or  Storms,  make  use  of  any 
means  to  compel  or  induce  the  Indians  to  trade  with  them  ?  If  so, 
please  state  what  means  they  made  use  of  for  that  pur^se  ? 

NoTB. — ^Counsel  for  claimant  objects  to  the  question^  as  having 
nothing  to  do  with  the  present  examination. 

Answer.  Well,  they  did  not  want  them  to  trade  with  anybody  else. 
Lovell  told  me  that  I  had  no  right  to  trade  with  them,  and  forbid 
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my  trading  with  them.  That  did  not  prevent  me  any ;  I  kept  on 
trading. 

NoTB. — Claimant's  connsel  objects  to  the  answer,  as  having  nothing 
to  do  with  this  examination. 

23d  question.  Did  they  distribute  beef  to  all  of  the  Indians  who 
came  there  ? 

Answer.  They  distributed  beef  to  all  of  them  at  the  start ;  they  did 
not  do  it  to  them  all  towards  the  last. 

24th  question.  Why  did  they  not  ? 

Answer.  Towards  the  last  they  did  not  give  beef  to  the  Indians 
that  did  not  trade  with  them. 

25th  question.  Did  Norris  &  Lovelli  or  Storms,  as  their  agent, 
sell  articles  to  the  Indians  there  at  higher  or  lower  prices  than 
yourself  and  other  persons  who  traded  with  the  Indians  in  that 
vicinity  ? 

NoTB. — Counsel  for  claimant  objects  to  the  question,  because  it  does 
not  appear  that  the  witness  knew  anything  about  what  prices  Norris 
&  Lovell  got  in  trading  with  the  Indians. 

Answer.  Yes,  sir  ;  they  charged  higher  prices  than  what  we  did. 
They  charged  an  ounce  of  gold  a  pound  for  beads,  where  I  charged 
hidf  an  ounce. 

Nora. — Counsel  for  claimant  objects  to  the  answer,  because  the 
trade  prices  of  Norris  &  Lovell  are  irrelevant  to  the  subject  of  this 
examination. 

26th  Question.  Do  you  know  why  the  Indians  did  not  trade  with 
Norris  &  Lovell,  if,  as  you  say,  they  gave  them  beef  at  the  com- 
mencement to  induce  them  to  do  so  ? 

Answer.  Well,  they  did  not  like  the  prices ;  they  did  not  like  the 
weights^  I  believe  ;  they  told  me  so. 

Note. — Counsel  for  claimant  objects  to  both  the  question  and  an- 
swer, for  the  reasons  last  above  given. 

27th  question.  Did  Norris  &  Lovell  refuse  beef  to  all  Indians  who 
would  not  trade  with  them  ? 

Answer.  They  did  not  give  a  part  of  them  beef  on  that  account. 
I  stated  that  Norris  was  there  but  very  little.  I  don't  recollect 
of  having  seen  Norris  there  over  four  or  five  times  while  the  tra- 
ding poet  was  there.  Storms  was  there  all  the  time,  and  Lovell  was 
there  a  good  part  of  the  time. 

28th  question.  Who  brought  up  the  cattle  to  that  place  for  Norris, 
or  Norris  &  Lovell  ? 

Answer.  Pat.  O'Brien  brought  them  up ;  he  was  the  only  one  that 
diove  the  cattle  that  I  was  acquainted  with;  the  rest  were  Indians  or 
Spaniards. 

29th  question.  Did  he — that  is,  O'Brien— come  there  with  the  cattle 
every  time  that  any  were  brought  there? 

Answer.  I  don't  recollect  of  anybody  else ;  he  was  the  only  one 
that  I  was  acquainted  with.  There  was  another  man  came  there,  and 
Pat.  O'Brien  was  not  with  him.  He  brought  cattle  once,  and 
Pat.  O'Brien  once  or  twice.  There  were  onlV  three  lots  of  cattle 
came  there,  to  the  best  of  my  knowledge ;  of  these^  Pat.  O'Brien 
brought  two  lots  and  the  other  man  one. 
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3Qth  question.  Did  70a  know  of  their  driving  cattle  there  at  any 
time,  and  driving  them  away  again  ?  If  so,  please  state  when^  and 
how  nuwiy* 

Answer.  They  drove  a  large  drove  there ;  they  left  some  of  them 
t}iere — twenty^siz  headi  I  think ;  the  balance  they  drove  away. 

31st  question.  Who  brought  this  lot  of  cattle  there? 

Answer.  Mr.  Iforris  and  rat.  O'Brien,  and  others  whom  1  did  not 
know. 

32d  question.  Which  lot,  in  the  order  in  which  they  were  brought 
there,  was  this  ? 

Answer.  It  was  the  second  lot  that  I  know  of.  It  was  the  second 
lot  brought  there,  while  I  was  there.  This  was  in  1861,  or  the  spring 
0^1852;  I  don't  recollect  exactly  the  time.  This  was  two  or  three 
months  after  the  treaty  was  made,  I  think ;  may  be  more.  It  was  the 
second  lot  of  cattle  which  I  recollect  of  their  driving  there. 

33d  question^  How  many  were  there  altogether  in  that  lot  of  cattle  ? 

Answer*  I  don't  know  hjow  many  there  were  ;  I  did  not  count  them. 
There  were  over  a  hundred  head  of  cattle  in  it. 

34th  question.  About  how  many  cattle  were  there  in  the  third  lot 
which  you  say  you  knew  of  being  brought  there  by  Norris  and  his 
men? 

Answer.  I  should  think  thirty  or  thirty-five  head ;  I  did  not  count 
them.  I  canH  give  any  correct  statement.  I  never  counted  thona 
cattle,  and  I  have  to  give  to  the  best  of  my  opinion. 

35th  question.  Do  you  know  of  any  of  the  cattle  left  there  by  Norris 
^.  Co.  getting  aw^r  and  returning  to  his  ranch  ? 

Answer.  1  know  of  some  of  the  cattle  being  lost ;  I  saw  seven  head 
of  them  after  they  had  got  away  towards  B^r  river,  going  towards 
Norris's  ranch. 

36th  question.  Do  you  know  if  they  got  them^  back  again  to  the 
Union  reservation  or  their  trading  post? 

Answer.  I  do  not. 

37th  question.  Who  disposed  of  all. these  cattle  that  w^e  brought 
up  and  left  there  by  Norris  or  his  men,  as  you  have  stated  ? 

Answer.  Storms  and  Lovell.  Lovell  was  there  a. good  part  of  the 
tiine. 

38th  question.  What  kind  of  cattle  were  th<^se  which  were  brought 
there  and  disposed  of  by  Storms  and  Lovell,  as  you  have  mentioned  ? 

Answer,  Squish:  cattle. 

39th  question.  How  many  of  these  lots  which  you  saw  were  torones, 
01: castrated  bulls? 

Apswer.  I  don't  know  how  many  were  castrated  bullsv  There  were 
some  stags  among  them — what  I  call  stags. 

40thi  question.  How  many  pounds  per  head  would  the  lots  of  cattle 
which  you  saw  brought  there,  as  you  have  stated,  average? 

Answer.  About  four  hundred.  That  is  about  a  fair  average  for 
Spanish  cattle.  That  would  be.  an  average,  to  the  best  of  my  opinion, 
for.  Spanish  cattle. 

41st  question.  Did  Storms,  at  any  time  whilst  he  was  there,  board 
s,%  your  nouse  ?    If  so,  who  paid  you  his  board  ? 

Answer.  Yes,  sir;  he  boarded  there.    His  board  was  paid  by  the 
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firm.  The  charge  was  made  agaiMt  Norris  &  Loweil.  By  the  firm, 
I  mean  Norris  &  Lovell. 

42d  QuestioB.  Aboat  how  ma&y  cattle  per  week  did  Storms,  or 
Norris^  Co.i  kill  at  their  trading  post  near  yoti,  which  70a  have 
mentiooed)  dnringtbe  time  that  they  were  located  there? 

Answer.  I  don't  know,  sir,  how  many  cattle  a  week  they  killed.  I 
never  kept  any  account.  I  could  not  state  any  number.  I  don't  think 
there  was  any  set  time  for  killiag. 

43d  question.  You  stated  that  Norris  &  do.  kept  a  trading  post 
there  near  yon  until,  you  thought,  some  time  in  March.  Will  you 
staite,  as  accurately  as  possible,  the  date  when  they  left  there,  and 
where  they  went  from  there  ? 

Answer.  I  can  give  no  correct  statement  of  the  time  they  left  there*. 
They  moved  from  there  to  back  of  Grass  Valley,  about  twesty^three 
miles  from  the  first  establishmeut,  or  from  my  ranch. 

44th  question.  Do  you  know  what  they  did  at  this  new  establish-* 
ment,  and  who  had  charge  of  it? 

Answer.  They  traded  with  the  Indians;  when  I  wad  there  they 
were  trading  with  the  Indians.  I  was  only  there  once  during  the 
time  they  stayed  there.  I  saw  Mr.  Norris  there  at  the  time  I  wae 
there,  and  Storms.  Mr.  Norris  had  just  got  there  with  some  cattle. 
I  think  the  cattle  got  there  the  day  before. 

4&th  question*  Was  this  new  trading  post  on  or  off  the  Union  res- 
ervation ? 

Answer.  I  should  think  it  was  off;  I  did  not  know  how  far  the 
reservation  extended.  The  same  Indians  were  there  that  I  have  seen 
at  the  reservation. 

46th  question.  Did  Norris  and  Storms  work  the  Indians  there  ? 

Answer.  I  do  not  know. 

47th  qnestion.  Hew  long  did  they  remain  at  this  new  post? 

Answer.  That  I  don't  know. 

48th[  question.  Did  you  ever  see  Wozencraft  up  at  either  of  these 
trading  posts  of  Norris  &  Co. ,  or  in  that  region  of  conntry^  subsequent 
to  the  making  of  the  treaty? 

Answer.  No,  sir;  I  never  saw  Wozencraft  in  that  part  of  the  country 
aialL 

49th  question.  Had  you  a  partner  in  the  Empire  ranch  daring  the 
time  that  Norris  &  Oo.  had  the  trading  post  near  there ;  if  so,  what 
was  his  name  ? 

Answer.  I  had ;  his  name  was  Biley ;  Michael  Riley. 

60th  question.  Did  you  know  of  Norris  &  Oo.  bringingany: wheat 
up  there  ;  if  so^  how  much  did  they  bring  up  altogether? 

Answer.  I  have  seen  wheat  there ;  I  don't  know  bowmnoh;  I  hate 
seen  fifteen  or  twenty  saeln  there  piled  up  in  the  store  on  the  floor. 

61st  question.  Prior  to,  at  the  time  of,  and  after  the  making  of  the 
treaty  by  Wosencraft  witii  the  Indians  at  your  place,  was  there  any 
neoessity  whatever  for  gratuitously  feeding  the  Indians ;  had  there 
been  any  starvation  or  unusual  suffering  from  soatcityof  food  among 
them  in  that  section  of  country  f  ^ 

NoiB. — ^Gbnnsd  for  clatmani  objects  to  the  question^  beeanse  the 
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opinion  of  the  witness  on  the  subject  of  the  question  is  not  competent 
evidence  in  this  examination. 

KoTB. — Counsel  for  the  United  States  waives  the  question. 

62d  question.  Had  or  had  not  the  Indians  of  Nevada  and  Yuba 
counties  the  same  means  of  subsistence  during  the  year  1851  as  they 
had  had  previously,  and  have  had  since,  independent  of  supplies  fur- 
nished by  whites  ? 

NoTB. — Counsel  for  claimant  objects  to  the  question,  because  the 
witness  has  not  disclosed  any  knowledge  of  the  supplies  of  the  Indians. 

Answer.  I  think  that  the  Indians,  so  far  as  I  know  about  Indians, 
are  as  well  off  not  to  be  fed  as  to  be  fed;  they  feed  themselves;  if  they  are 
not  fed,  they  will  go  work  and  work,  and  get  that  that  will  feed  them. 

63d  question.  Had  you  an  opportunity  of  seeing  the  effect  of  gratui- 
tously  feeding  the  Indians  in  your  vicinity  ? 

KoTB. — Counsel  for  claimant  objects  to  the  question  as  irrelevant 
to  this  examination. 

Answer.  I  think  it  was  an  injury  to  the  Indians  to  feed  them  and 
then  break  off  feeding  them.  They  were  lazy  and  did  not  like  to  work 
then,  but  after  they  quit  feeding  they  had  to  go  to  work  and  get  their 
own  food. 

64th  question.  What  do  you  mean  by  their  own  food? 

Answer.  Acorns,  grasshoppers,  mansenita  berries,  roots,  and  seeds. 

65th  question.  Were  these  kinds  of  food  in  the  same  abundance  in 
1851  as  previously,  and  since? 

Answer.  Some  years  grasshoppers  are  good,  and  acorns  not  quite  so 
plenty;  there  has  been  no  year  but  what  there  has  been  plenty  of 
something  for  them  to  get  since  I  have  known  them;  when  they  get 
hungry  they  always  can  find  something  to  eat. 

56th  question.  Was  there  any  scarcity  or  suffering  among  them  for 
food  prior  to,  and  at  the  commencement  of,  the  feeding  them  with 
beef? 

Answer.  I  never  knew  any  of  them  to  suffer  by  hunger ;  they  have 
as  good  living  now  as  I  ever  knew  them  to  have,  and  they  get  nothing 
from  anybody  but  what  they  work  for, 

57th  question.  State,  as  fully  as  you  can,  the  effect  upon  the  In- 
dians of  gratuitously  feeding  them  with  beef,  so  far  as  it  was  done, 
and  so  far  as  known  to  you. 

Answer.  It  made  them  laasy.  What  money  they  got,  that  they  had 
to  spare,  after  buying  trinkets,  they  would  buy  whiskey  with  it ;  they 
would  lay  about  and  get  saucy  ;  this  is  the  effect  that  I  know  it  did 
have  on  them. 

58th  question.  How  far  was  Norris's  ranch  from  this  trading  post 
which  he  established  near  you  ? 

Answer.  Fifty  miles,  as  near  as  we  can  ever  learn;  that  is  what  it  is 
called  by  every  one. 

59th  question.  How  far  from  Nevada  city,  and  from  the  town  of 
Orass  Valley,  was  this  first  trading  post  established  by  Norris  &  Go., 
and  on  what  road  was  it  ? 

Answer.  It  was  on  the  road  from  Marysville  to  Nevada ;  eighteen 
miles  from  Marysville,  eighteen  from  Nevada,  sixteen  from  Grass 
Valley. 
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NoTB. — ^The  case  was  here  adjourned,  by  coDsent,  till  to-morrow 
moroing  aft  10  o'clock,  by  request  of  counsel  for  claimant. 

FuDAT,  May  14,  1858. 

Parties  met  pursuant  to  adjournment.  Present,  counsel  for  United 
States,  witness,  counsel  for  claimant,  and  claimant.  The  counsel 
for  United  States  continued  his  examination. 

60th  question.  Did  the.  Union  ranch  owners  trade  with  the  Indians  ? 

Answer.  Very  little. 

61st  question.  Did  the  Union  ranch  owners  claim  any  ground  there ; 
if  so,  how  much? 

Answer.  They  claimed  a  half  a  mile  square  ;  the  trading  post  es- 
tablished by  Norris  &  Lovell  was  upon  the  ground  daimra  by  the 
Union  ranch  owners. 

62d  question.  Did  Storms,  or  Storms  and  Lorell,  sell  liquor  to  the 
Indians  ? 

Answer.  No,  sir. 

63d  question.  You  say  the  Indians  did  not  like  Norris's- weights  ; 
what  weights  do  you  refer  to,  and  what  objection  did  they  make  to 
them? 

Answer.  They  referred  to  the  gold  weights ;  the  weights  were  too 
heavy. 

NoTB. — Counsel  for  United  States  here  closed  his  examination-in- 
chief. 

Nois. — Counsel  for  claimant  asks  Mr.  J.  B.  Townsend,  counsel  for 
the  United  States,  by  what  authority  he  takes  this  deposition. 

NoTB.— Counsel  for  the  United  States  replies,  by  instructions  from 
the  solicitor  of  the  United  States  Court  of  Claims,  communicated  to 
him  through  John  D.  McPherson,  esq.,  deputy  solicitor  of  said  court. 

NoiB. — ^The  counsel  for  claimant  asks  the  counsel  for  the  United 
States  whether  Montgomery  Blair,  esq.,  is  the  solicitor  to  whom  he 
refers. 

NotB. — Mr.  Townsend,  counsel  for  the  United  States,  replies  that 
when  he  last  heard,  Montgomery  Blair,  esq.,  was  solicitor  oi  the  Uni-* 
ted  States  Court  of  Claims,  and,  so  far  as  he  is  yet  advised,  is  still 
such  solicitor. 

Note. — Mr.  Edmund  Randolph,  counsel  for  claimant,  objects  to  the 
authority  of  Mr.  J.  B.  Townsend  to  represent  the  United  States  in 
this  matter,  and  to  take  this  examination,  and  gives  notice  that  the 
daimant  will,  at  the  proper  time,  insist  upon  this  objection ;  and, 
without  waiter  to  any  of  his  rights  in  this  behalf,  proceeds  to  the 
cross-examination. 

Chvas-exandnatUm. 

64th  question.  Did  you  keep  a  bar  and  sell  liquor  on  your  Empire 
ranch,  or  did  you  sell  it  from  your  store,  or  both? 

Answer.  I  sold  it  from  both. 

66th  question.  Did  you  sell  it  to  whoever  wished  to  buy,  Indians 
as  well  as  whites  ? 

Answer.  I  never  sold  an  IndiaA  any  liquor  at  all ;  I  never  gave  it 
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to  them,  and  was  always  opposed  to  their  having  it  in  any  ahape. 
That  was  one  point  I  made,  never  to  give  them  a  drop  of  liquor  in 
any  shape. 

66th  question.  Did  you  make  it  your  business  to  know  what  was 
going  on  at  Norris  &  Lovell's  plaoe,  and  try  to  keep  an  aooount  of 
what  beef  or  what  wheat  they  gave  the  Indians  ? 

Answer.  I  never  made  it  my  business  to  know  what  they  gave 
them ;  I  have  frequently  been  to  Norris's  plaoe,  and  oraen  some  few 
Indians  get  their  allowance. 

^  67th  question.  Might  they  not  give  the  Indians  provisions  many 
times  without  your  knowing  anything  about  it? 

Answer.  Yes,  sir. 

68th  question.  Were  the  Indians  about  their  establishment  always 
the  same  Indians,  or  were  the  Indians  coming  and  goimg  ? 
^  Answer.  There  was  a  part  of  the  Indians  that  stayed  there  all  the 
time ;  there  were  others  that  came  there  whenever  they  thought  there 
was  to  be  a  beef  butchered,  so  as  to  get  some,  and  to  trade. 

6Bth  question.  Yon  have  said  that  on  one  occasion  Norrts  had  a 
larg^  hard  of  cattle  driven  up  to  the  reservation — ^that  he  leftaome  of 
them  at  the  trading  post  ftnd  drove  the  rest  on  ;  do  you  know  any- 
thing about  his  having  at  that  time  a  oontraot  to  feed  other  Indians 
living  beyond  this  reservation  and  higher  up  the  Sacramento  valley  ? 

Answer.  I  do  not  reoolleot  anything  of  saying  the  cattle  were  driven 
up  or  down.  I  saw  the  cattle  driven  to  the  reservation.  I  under- 
stood  at  the  time  the  cattle  w^re  going  io  Norris^s  ranch,  and  had 
been  driven  down  off  the  Sacramento  from  a  ranch  Norris  had  up  on 
the  Sacramento. 

70th  question.  Do  you  know  whether  or  not  it  was  at  that  time, 
had  been  before,  and  continued  to  be  afterwards,  a  part  of  the  busi- 
ness of  Norris  to  drive  cattle  in  the  Sacramento  valley,  a^nd  also  to 
butcher  them? 

Answer.  I  know  Norris  did  use  to  butcher  for  the  Sacramento  niar- 
ket ;  as  to  driving  them  in  the  Sacramento  valley,  I  know  nothing 
about  it.  I  always  understood  he  had  a  plenty  of  cattle  in  the  Sacra- 
mento valley. 

7l8t  question.  How  long  were  the  Indians  loafing  and  idling 
around  the  country,  and  re&ing  to  work,  after  that  reservation  was 
established? 

Answer.  They  worked  about  the  same  after  the  reservation  was 
established  as  they  did  before.  Some  days,  when  there  was  beef  to 
be  distributed,  they  did  not  work ;  they  stayed  around  the  reservation 
sometimes  three  or  four  days. 

72d  question.  What  effect  upon  the  character  of  the  Indians  did 
you  say  the  establishment  of  the  reservation  had  ? 

Answer.  It  hurt  the  Indians  all  through  ;  it  was  an  injury  to  them  ; 
tiiat  is,  to  the  best  of  my  opinion. 

73d  question.  If  they  worked  about  as  much  after  the  reservation 
was  established  as  before,  how  did  it  injure  the  habits  of  the  Indians  ? 

Answer.  They  had  to  give  two  ounces  of  gold  then  for  the  one  they 
had  before ;  they  got  dissatisfied  ;  they  were  compelled  to  trade  there 
if  they  got  any  beef;  they  hi/A  to  pay  two  ounces  of  g<dd  for  ihU  they 
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ooald  hft¥e  bought  before  for  one.  This  I  am  positive  of.  I  saw  th<B 
weights  myself  and  tried  them.  That  is  why  I  think  it  was  an  injar^r 
to  them. 

74th  question.  Did  the  Indians  gather  as  mneh  gold  as  before? 
Answer.  They  did  at  times  when  they  worked ;  they  did  not  gathte 
as  much  as  before,  becaase  they  did  not  work  constantly, 

YSth  question.  About  how  mneh  less  time  did  they  work  than 
before?    One-half? 

Answer.  About  one-half. 

76th  question.  If  they  gave  double  as  much  gold  for  what  they 
bought,  and  worked  only  about  one-half  of  the  time  they  had  been  in 
the  habit  of  working,  how  was  the  deficiency  in  their  living  made 
up  ?  By  the  supplies  which  they  got  at  the  trading  post  of  iNorriB  Jb 
Lovell? 

Answer.  At  that  time  they  got  some  beef  and  some  wheat,  and 
before  they  occasionally  bought  some  flour. 

77th  question.  Did  the  feeding  of  these  Indians  gratuitously^  and 
the  monopolizing  conduct  of  Norris  &  Lovell,  which  you  have  spoken 
of,  injure  your  trade  ? 

Answer.  I  don't  think  that  Norris  &  Lovell  injured  my  trade  at 
any  time.  The  Indians  that  did  not  like  the  weights  moved  out  of 
the  Norris  &  Lovell  camp. 

The  counsel  for  claimant  here  closed,  and  the  counsel  for  the  United 
States  took  the  witness. 

78th  question.  The  counsel  for  claimant  asked  you  what  effect  upon 
the  character  of  the  Indians  you  said  the  establishment  of  the  reser- 
vation had,  to  which  you  replied  that  it  hurt  the  Indians  all  through, 
&c.  What  do  you  mean  hurt  the  Indians  all  through?  Was  it  the 
making  of  the  reservation,  or  subsequent  occurrences? 

Answer.  It  was  the  promises  they  made  to  the  Indians  which  th^y 
never  fulfilled. 

The  counsel  for  the  United  States  here  closed,  aad  the  counsel  for 
the  claimant  took  the  witness. 

79th  question.  Was  not  the  establishment  of  Lovell  &  Norris  gene- 
rally known  through  that  neighborhood  as  a  government  establish- 
»ent. 

NoTB. — ^The  counsel  for  the  United  States  objects  to  the  question  l» 
immaterial  and  irrelevant. 

Answer.  It  was  supposed  that  it  was  a  government  establishment 
at  the  start.    I  don't  think  anybody  thought  so  towards  the  end  of  it. 
80th  questiln.  Have  you  not  a  lawsuit  still  pending  with  Norris  & 
Lovell  about  a  house  near  your  ranch  ? 

Answer.  No  ;  I  have  got  no  lawsuit  pending  with  Norris  &  Lovell 
about  a  house  near  my  ranch.  I  have  a  lawsuit  pending  there  about 
some  land  with  Chapman ;  I  have  no  lawsuit  with  Norris  &  Lovell, 
and  never  had.  I  bought  a  house  from  Norris  &  Lovell,  and  paid 
them  a  thousand  dollars  for  it — the  house  that  they  traded  in  ;  and 
Norris  has  paid  me  five  hundred  dollars  of  the  money  back ;  the  bal- 
ance he  has  promised  to  pay  me ;  he  has  not  done  so ;  he  promises  to 
pay  it  when  LoveU's  estate  gets  any  money  from  the  government : 
that  is  the  last  promise  he  mMe  me.    The  Union  ranch  owners  sued 
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ITorris  Ss  LoTell  for  tbe  hoiue  after  I  bought  the  honsoi  and  the  suit 
went  by  default.  The  suit  was  appealed  by  Norris  &  Lovell,  and  that 
also  went  by  default.  That  is  the  only  business  I  have  had  with  Nor- 
ria  about  the  house,  and  that  is  the  reason  why  he  paid  me  back  the 
five  hundred  dollars,  and  why  he  promised  to  pay  me  the  other  fiye 
hundred  dollars. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in 
question  ?  if  you  do,  please  state  it. 

Answer.  I  can't  recollect  anything  else. 

THOMAS  MOONY. 

Statb  op  Cautornia,  ) 

OUy  and  CoumtyofSan  FrancUco^  \    ' 

On  the  13th  and  14th  days  of  May^  A.  D.  1858,  personally  came 
Thomas  Moony,  the  witness  above  named,  and  after  having  been  first 
sworn  according  to  law  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  relative  to  the  above  claim,  the  questions  contained  in 
the  foregoing  deposition  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  and  then  proposed  by  the  commissioner 
to  the  witness,  and  the  answers  thereto  were  written  down  by  the 
commissioner  in  the  presence  of  the  witness ;  and  after  the  witness 
was  done  testifying,  the  deposition  was  read  over  to  him,  and  such 
corrections  were  made  as  he  requested,  and  he  then  subscribed  the 
deposition  in  the  presence  of  the  commissioner.  The  deposition  of 
Thomas  Moony,  taken  on  behalf  of  the  United  States,  at  the  request 
of  J.  B.  Townsend,  esq.,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  tho 
name  of  Samuel  Norris.  The  notification  in  this  case  is  annexed  to 
the  deposition  of  Daniel  Bowyer.  No  objection  was  made  except  such 
as  is  noted. 

TULLY  R.  WISE, 

Commissumer. 

Commi88ioner*s  fees. 

Two  days,  at  |3  per  day $6  00 

Biz  thousand  nine  hundred  words,  at  twenty  cents  per  hundred 

words IS  80 

Administering  an  oath • 10 

•  19  90 
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Y.—DqH>9Uum  of  John  BidwU. 

united  states  goubt  of  claims. 

Saicubl  Nobms  v8.  The  United  States. 

On  this  22d  day  of  May,  A.  D.  1858,  came  John  Bidwell,  a  witness 
produced  on  behalf  of  the  United  States. 

Mr.  Edmund  Bandolph  appears  as  connsel  for  claimant,  and  objects 
to  the  authority  of  the  commissioner  to  act  in  the  premises,  because 
the  claimant  has  not  had  the  notice  prescribed  by  Law  and  the  rules 
of  the  court ;  and  therefore  the  commissioner  is  without  authority. 

Note. — The  commissioner  will  proceed  to  take  this  testimony,  bnt 
has  no  other  authority  than  the  notice  hereto  annexed,  with  the  ad- 
journments noted  thereon,  and  also  a  copy  of  a  letter  from  J.  D. 
McPherson,  depnty  solicitor,  furnished  by  J.  B.  Townsend,  counsel 
for  United  States. 

The  witness  was  then  sworn  according  to  law  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  relative  to  the  above 
claim,  and  does  upon  his  oath  de^se  and  say :  My  name  is  John 
Bidwell ;  I  am  a  farmer ;  I  am  thirty-eight  years  of  age ;  I  have 
resided  at  Chico,  in  Butte  county,  the  past  year ;  I  have  no  interest, 
either  direct  or  indirect,  in  the  claim  in  question ;  I  am  not  related 
to  the  claimant  in  any  degree  whatever. 

The  examination  was  then  commenced  by  J.  B.  Townsend,  as 
connsel  for  the  United  States,  asking — 

1st  question.  When  did  you  first  come  to  California,  and  where 
have  you  resided  since  ? 

Answer.  In  1841,  and  have  resided  since  in  different  parts  of  Cali- 
fornia, but  principally  in  the  Sacramento  valley,  and  for  the  last  seven 
or  eight  years  at  Chico,  in  the  county  of  Butte. 

2d  question.  Do  you  own  a  ranch  at  that  place  called  Bidwell's 
ranch? 

Answer.  I  do. 

3d  question.  Since  your  residence  in  California,  have  you  or  not 
had  much  intercourse  or  acquaintance  with  the  California  Indians ;  if 
so,  with  the  Indians  of  what  section  of  California  in  particular  ? 

Answer.  I  have  been  acquainted  with  the  Indians  all  over  the  State 
to  a  considerable  extent,  and  have  had  considerable  to  do  with  them 
in  the  southern  part  of  the  State,  and  still  more  in  the  Sacramento 
valley,  and  consider  myself  well  acquainted  with  the  Indian  character 
of  California. 

4th  question.  Where  were  you  residing  during  the  years  1861  and 
1862,  and  in  what  business  were  you  engaged  ? 

Answer.  I  resided  at  Chico,  and  was  farming. 

6th  question.  Were  you  present  at  the  making  of  a  treaty  by  0.  M. 
Wosencraft,  as  the  representative  of  the  United  States,  with  the  Mi- 
chop-da,  Es-kuin,  Holo-lu-pi,  To-to-sa-nus,  Chero,  Bat-si,  Yut-duck, 
and  Suir-sa-un  tribes  or  bands  of  Indians,  on  or  about  the  first  of 
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AugUBt,  1851  ?  If  so,  please  state  where  said  treaty  was  made,  and 
whether  yoa  assisted  in  any  manner  at  the  making  of  said  treaty. 

Answer.  I  was  present  at  the  making  of  said  treaty  with  said  In- 
dians ;  it  was  made  at  my  ranch  ;  I  collected  the  Indians  together 
hy  request  of  Dr.  Wozencraft. 

Note. — Counsel  for  claimant  here  left,  and  no  one  was  present  to 
represent  the  claimant ;  the  counsel  said  he  was  subpoenaed  before  a 
board  of  commissioners. 

6th  question.  Please  state  how  large  were  these  tribeis  or  bandis 
with  whom  said  treaty  was  made. 

Answer.  They  were  different  sizes,  but  I  would  say  they  would 
average  about  a  hundred — ^men,  women,  and  children— ^to  each  tribe ; 
but  they  were  not  all  present. 

7th  question.  About  how  many  were  present  ? 

Answer.  I  think  there  were  three  hundred,  perhaps,  or  more. 

8th  question.  Were  any  of  them  Indians  who  lived  and  had  theit 
rancherias  upon  the  ranches  of  the  white  settlers  in  the  Sacramento 
valley,  and  worked  for  said  settlers  upon  said  ranches  ? 

Answer.  Tes,  sir. 

9th  question.  Had  there  been,  previous  to  the  making  of  said  treaty, 
or  was  there  afterwards,  during  the  year  1861 ,  any  'Hianguinary  war," 
or  any  hostilities  whatsoever  between  said  Indian  tribes  or  bands,  or 
between  any  of  the  Indian  tribes  or  bands  of  the  Sacramento  valley 
and  the  whites  ? 

Answer.  There  was  not,  to  my  knowledge. 

10th  question.  Had  there  been,  previous  to  the  making  of  said  treaty, 
or  was  there  afterwards,  during  said  year  1861,  any  scarcity  of  their 
usual  and  accustomed  food  among  said  Indians,  or  among  any  of  the 
Indians  in  Sacramento  valley  ? 

Answer.  There  was  no  extraordinary  scarcity,  so  as  to  produce 
want  or  suffering  among  them. 

11th  question.  What  was  the  accustomed  food  of  said  Indians? 

Answer.  Fish,  acorns,  various  kinds  of  seeds  and  roots,  wild  fowl, 
and  sometimes  game,  such  as  deer,  antelope,  rabbits,  &o. 

12th  question.  Was  this  substantially  the  food  of  all  the  tribes  of 
the  Sacramento  valley  ? 

Answer.  Yes,  sir ;  it  was. 

13th  question.  Did  that  food  exist  in  its  usual  abundance  in  the 
Sacramento  valley  in  the  year  1861  ? 

Answer.  I  think  it  did ;  I  do  not  remember  that  there  was  any 
scarcity. 

14th  question.  Was  any  reservation  made  by  0.  H.  Wozencraft 
for  said  Indian  tribes  with  whom  said  treaty  was  made ;  if  so,  where 
was  it  situated  or  provided  ? 

Answer.  Wozencraft  located  or  described  one  in  tiie  treaty  which 
he  made  with  the  Indians,  embracing  a  long,  narrow  strip  of  country 
to  the  east  of  my  ranch  and  those  of  HensTey  &  Neal,  being  five  or 
Bix  miles  wide  and  some  twenty  or  twenty-five  miles  in  length,  the 
land  being  principally  barren  and  worthless. 

NoTB. — Mr.  Bandoinh  here  returned. 

16th  question.  Did  ne  require  them,  immediately  after  the  making 
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of  «aid  treatjy  to  remove  from  their  former  haunts  or  hoases  to  eaid 
resenration,  and  to  reside  thereony  and  did  they  so  remove  ? 

Answer.  They  did  not  remove  there;  he  told  them,  as  near  as  I 
can  remember,  that  as  soon  as  the  treaty  was  ratified  they  were  to 
remove  there,  but  they  were  not  required  to  remove  there  immediately. 

16th  question.  JSow  many  days  was  said  Wosencraft  engaged  in 
the  negotiation  and  making  of  said  treaty,  and  how  many  oattle  were 
killed,  and  what  other  provisions,  if  any,  were  distributed  to  the 
Indians  previous  to  and  during  the  negotiation  and  making  of  said 
treaty? 

Answer.  Between  two  and  three  days,  as  near  as  I  can  remember ; 
there  were  killed  during  that  time,  as  near  as  I  can  remember,  from 
eight  to  ten  head  of  cattle ;  I  don't  remember  that  they  had  any  other 
provisions ;  it  is  possible  that  they  might  have  had  some  about  there, 
but  there  was  no  large  amount ;  if  there  was  any,  it  was  got  from  me ; 
I  don't  know  that  there  was  any. 

17th  question.  Please  give  a  eoncise  narrative  of  the  proceedings  of 
Woflsencraft,  from  the  time  of  his  arrival  at  your  ranch,  on  Chico 
creek,  until  his  departure  therefrom,  including  the  collection  of  said 
Indians,  his  talk  with  them,  and  the  negotiation  of  said  treaty. 

Answer.  Weaencraft  requested  me  to  collect  the  Indians  together 
for  him,  which  I  did.  I  furnished  him  an  Indian  boy,  some  twelve 
years  of  age,  who  understood  the  Indian  language  well,  and  the 
English  tolerably,  as  an  interpreter  ;  in  making  the  treaty  he  promised 
the  Indians  that  they  should  have  plenty  of  beef  to  eat,  a:id  that  when 
they  removed  to  the  reservation  they  should  have,  I  think,  two  hun- 
dred head  of  cattle,  and  some  twenty-five  head  of  mares,  I  think,  to 
raise  stock  from,  several  hundred  blankets,  shirts,  pantaloons,  &o. — 
I  do  not  recollect  the  number ;  and  that  a  person  would  be  placed 
with  them  to  teach  them  how  to  farm,  &c. ;  he  told  them  in  the  mean- 
time they  would  be  in  my  charge,  and  that  I  would  furnish  them  with 
beef  whenever  they  wanted  it.  The  Indians  asked  him  when  they 
were  goins  to  get  all  these  things,  and  my  impression  was  that  they 
understood  these  things  to  be  present  in  the  baggage  wagons  which 
belonged  to  the  escort  under  Major  Fitzgerald ;  he  told  them  in  a 
short  time ;  by  this  Mr.  Wozencraft  meant  in  a  few  months  or  a  year 
or  two ;  I  ftupposed  as  soon  as  the  treaty  could  be  ratified  at  Wash- 
ington ;  but  I  do  not  think  the  Indians  so  understood  it,  and  I  men- 
tioned the  same  to  Dr.  Woaencraft  at  the  time,  and  suggested  that 
he  ahoidd  speak  to  the  Indians,  through  the  boy,  in  simple  and  oom- 
ciae  sentenoes.  He  stated  to  me  very  promptly  that  he  understood 
his  duty,  and  was  conversant  with  the  Indian  character ;  from  what 
occurred  immediately  after  I  was  convinced  the  Indians  did  not  under- 
stand^ (ixt  they  commenced  a  great  damor  for  the  blankets,  shirts, 
pantaloons,  &c.,  which  he  had  promised  them  ;  and  when  they  found 
that  ihey  were  not  there  they  left  the  ground  without  much  ceremony, 
and  started  o£f  in  apite  of  the  doctor's  solieitatioins  to  remain  and  ha?« 
a  further  talk.  He  wished  the  boy  to  call  them  back,  b«t  the  hor 
ooold  not  stop  them ;  mosft  of  them  left  and  went  away.  Woxencraft 
had  a  few  jackets  whioh  he  intended  for  the  chiefs,  but  the  other 
Indians  wanted  something  as  well  as  the  chiefs ;  there  is  not  much 
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difference  between  chiefs  and  other  Indians  in  this  country ;  the  chiefs 
possess  but  little  dignity ;  they  said  they  wanted  pantaloons  and  shirts, 
too ;  that  was  not  enough  to  pay  them  for  coming  so  far,  and  some  of 
them  threw  the  jackets  down. 

18th  question.  What  were  said  Wozencraft's  instructions  to  you  in 
reference  to  the  feeding  of  said  Indians  with  beef,  and  in  what  manner 
and  to  what  extent  were  they  carried  out  by  you? 

Answer.  He  told  me  to  feed  the  Indians  with  just  as  much  beef  as 
they  wanted,  and  that  he  had  made  arrangements  with  Mr.  Norris 
for  beef,  and  that  it  would  be  subject  to  my  order.  Some  Indian  tribes 
came  in  some  days  afterwards,  who  did  not  get  there  in  time  to  be 
present  at  the  making  of  the  treaty,  and  I  killed  some  beeves  for 
them,  I  cannot  remember  precisely,  but  not  to  exceed  three  or  four 
head.  After  I  received  these  instructions  from  Doctor  Wozencraft  I 
did  not  kill  over  three  or  four  head  of  cattle. 

19th  question.  Were  these  three  or  four  head  all  the  cattle  you  ever 
killed  for  the  Indians  under  those  instructions  ? 

Answer.  They  were ;  there  was  a  fellow  of  the  name  of  Patrick 
O'Brien,  who  was  in  Norris's  employ,  who  commenced  killing  cattle 
for  the  Indians,  and  did  kill  some ;  I  don't  know  how  many — there 
might  have  been  six  or  seven  head ;  he  continued  until  I  strongly 

frotested  against  it,  because  I  conceived  it  to  be  an  injury  to  give  the 
ndians  beef  when  not  employed,  because  they  had  enough  of  their 
native  food.  1  thought  it  would  have  a  tendency  to  make  them  more 
idle  and  vicious. 

20th  question.  Why  did  you  not  fully  carry  out  said  Wozencraft's 
instructions  in  regard  to  the  feeding  of  said  Indians  with  beef? 

Answer.  Doctor  Wozencraft's  ideas  were  all  wrong  about  the  In- 
dians ;  he  had  an  idea  that  they  could  be  employed  in  the  mines,  and 
I  told  him  there  were  no  mines  there — that  it  would  be  impossible  to 
do  it ;  and  I  only  promised  him  that  I  would  kill  a  beef  when  I  con- 
ceived the  Indians  needed  it.     I  made  no  further  promise  at  the  time. 

21st  question.  Did  he  wish  you  to  become  an  Indian  trader  under 
him,  and  did  he  say  anything  to  you  in  regard  to  there  being  any 
speculation  in  it,  and  in  feeding  beef  to  the  Indians  ?  If  so,  please 
state  what  he  said  on  these  subjects. 

Answer.  He  did  desire  me  to  become  an  Indian  trader,  and  gave  me 
a  certificate  of  appointment  as  Indian  trader,  to  be  fulfilled  by  the 
execution  of  a  bond  which  I  never  executed,  and  never  acted  as  Indian 
trader  under  that.  He  intimated  that  the  Indians  could  be  profitably 
employed  by  sending  them  into  the  mountains  to  dig  gold ;  I  told  him 
it  was  entirely  impracticable,  and  I  never  sent  them. 

22d  question.  Had  Samuel  Norris  any  cattle  in  the  vicinity  of 
Ohico  creek ;  if  so,  where,  on  what  ranch,  and  who  had  charge  of 
said  cattle  ? 

Answer.  He  had  cattle  there  on  the  creek ;  most  of  them  running 
upon  my  ranch,  and  they  were  in  charge  of  Patrick  O'Brien,  as  his 
head  vaquero.  Gentlemen  by  the  name  of  Williamson  and  Moore 
had  something  to  do  with  the  cattle,  but  I  do  not  know  their  arrange- 
ments with  Mr.  Norris ;  but  Mr.  Norris  leased  a  half  league  of  land 
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there  irom  the  Potter  estate,  and  purchased  also  the  cattle  belonging 
to  said  Potter  estate. 

23d  question.  How  long  did  these  cattle,  owned  bj  Norris,  remain 
there,  and  what  finally  became  of  them  ? 

Answer.  He  made  the  purchase,  I  think  it  was  in  the  summer  or 
spring  of  1861 ;  T  think  it  was  in  the  spring,  and  he  sold  during  the 
latter  part  of  that  year  and  the  winter  following,  driving  off  to 
Marysville,  and  perhaps  elsewhere,  cattle  for  beef;  that  is,  Mr.  Moore 
did  the  driving  off,  under  the  arrangement  he  had  with  Mr.  Norris, 
whatever  that  might  be ;  and  in  the  spring  of  1852  the  remainder  of 
the  cattle  were  all  sold  to  Samuel  Neal.  Before  the  remainder  was 
sold  to  Neal  some  were  driven  up  to  Moore's  ranch  and  some  to  St. 
John's  ranch  or  Sterling's.  Patrick  O'Brien  drove  them  there,  I 
believe ;  my  recollection  is  there  were  seventy  or  eighty  head  driven 
away  to  Sterling's  or  St.  John's ;  I  cannot  be  positive  as  to  number ; 
I  do  not  know  how  many  were  driven  to  Moore's  ranch;  I  don't  think 
I  ever  knew  how  many  were  driven  there. 

24th  question.  What  became  of  the  cattle  that  were  driven  to 
Sterling's  or  St.  John's? 

Answer.  I  do  not  know  what  became  of  all  of  them  ;  some  of  them 
came  back  on  the  old  ranch  again. 

25th  question.  How  do  you  know  they  are  the  same  cattle  that  had 
been  driven  to  Sterling's? 

Answer.  Because  there  was  some  kind  of  a  brand  put  on  the  sides 
of  the  cattle  when  they  were  driven  there ;  I  cannot  say  now  what 
that  brand  was. 

26th  question.  About  what  time  were  these  cattle  driven  to  Ster* 
ling's,  and  tor  what  purpose  ? 

Answer.  I  think  it  was  in  August,  1851,  after  the  treaty  was  made 
at  my  place,  and  for  the  purpose  of  feeding  the  Indians  with  when  he 
had  made  a  treaty  at  Sterling's  ranch. 

27th  question.  How  far  from  your  ranch  was  Sterling's,  where  said 
cattle  were  driven  ? 

Answer.  Twenty-five  or  thirty  miles. 

28th  question.  Will  Spanish  cattle  travel  that  distance  to  return  to 
their  old  range? 

Answer.  They  would  do  it  unless  constantly  guarded. 

29th  question.  How  many  of  the  cattle,  as  near  as  you  can  state, 
bearing  the  mark  which  was  put  on  those  which  were  driven  to  Ster- 
ling's, did  you  afterwards  see  back  upon  your  or  Potter's  ranch  ;  and 
what  became  of  them  afterwards,  if  you  know  ? 

Answer.  I  don't  know  how  many,  and  I  don't  know  what  became 
of  them.  I  never  counted  them ;  I  could  not  say  whether  there  were 
fifteen,  twenty,  thirty,  or  forty.  I  know  there  was  a  considerable 
number. 

30th  question.  Did  they  continue  to  run  with  the  balance  of  said 
Norris's  cattle  on  the  Potter  ranch,  or  on  your  ranch,  until  said  cattle 
were  sold  to  Neal  in  the  spring  of  1852,  as  you  have  stated  ? 

Answer.  They  did ;  I  was  not  amouff  the  stock  a  great  deal  myself, 
but  when  I  was  I  saw  more  or  less  of  these  cattle. 
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Slst  question.  What  was  the  charaeter  of  Ptttrick  O'Brien,  and 
where  is  he  now  ? 

Nora. — The  connsel  for  claimant  objects  to  so  mnch  of  the  question 
as  relates  to  the  character  of  Patrick  O'Brien,  it  being  immaterial  to 
this  examination. 

Answer;  Patrick  O'Brien  was  a  vaqnero — a  splendid  man  with  the 
reata,  bnt  was  at  times  very  dissipated,  luid  I  heard  he  went  to  Nica^ 
ragna  and  died  there. 

32d  question.  How  many  cattle  altogether  dnring  the  year  1851, 
and  down  to  the  time  of  the  sale  which  yon  hare  mentioned  to  Samnel 
Neal  in  the  spring  of  1852,  were  fed  by  said  O'Brien  or  Norris  to  the 
Indians  on  Chico  creek,  or  that  vicinity  ? 

Answer.  None  were  killed  except  those  that  I  have  mentioned  ia 
my  testimony,  so  far  as  I  know. 

33d  question.  Was  there  one  hundred  and  ten  head  of  cattle,  or 
any  other  number,  belonging  to  Samuel  Norris,  on  the  Ohico  reserva-^ 
tion  in  November,  1862,  as  mentioned  in  0.  M.  Wt>2encraft's  letter  or 
memorandum,  published  on  page  406  of  Senate  document  No.  i — 
Senate  documents,  special  session  1863 — now  shown  you  ? 

Answer.  There  never  was  any  cattle  belonging  to  Norris  or  any- 
body else  taken  to  that  reservation. 

34th  question.  What  was  the  current  cash  value  of  such  cattle  as 
those  that  were  killed  and  fed  to  the  Indians,  as  you  have  mentioned 
at  the  making  of  the  treaty,  and  afterwards  ? 

Answer.  I  was  not  a  cattle  dealer,  and  do  not  recollect  the  price  of 
cattle  at  that  time,  but  believe  it  was  about  fifty  dollars  a  head.  All 
the  cattle  that  were  given  to  the  Indians  in  that  region  came  from 
Norris. 

36th  question.  What  was  the  efibct  of  the  proceedings  of  Wosen- 
craft,  and  the  feeding  of  the  Indians  with  beef,  so  far  as  it  was  done 
in  your  vicinity  ;  and  was  it  beneficial  or  injurious? 

Answer.  The  effect  of  the  treaty^  in  my  opinion,  was  injurious — it 
was  all  inmrious ;  the  effect  of  the  treaty  was  injurious,  because  it 
seemed  to  destroy  my  authority  over  the  Indians,  and  no  one  else  had 
any.     There  was  not  beef  enough  fed  to  them  to  do  much  injury. 

36th  question.  When  Pat.  O'Brien  commenced^  as  you  have  stated, 
feeding  oeef  to  the  Indians,  did  he  feed  it  to  them  sparingly  ana 
judiciously,  or  wastefuUy  ? 

Answer.  There  was  only  one  Indian  village  there,  containing  about 
a  hundred  Indians — men,  women,  and  children^^altogether,  and  he 
brought  a  beef  up  and  killed  it  for  them  every  morning.  They  mi^t 
have  killed  two  some  mornings  for  aught  I  knpw ;  they  were  killing 
a  part  of  a  week,  or  perhaps  nearly  a  week;  his  killing  altogether 
lasted  a  part  of  a  week. 

37th  question.  Did  Wo^encraft,  while  there,  in  his  conduct  and 
instructions  to  you,  manifest  and  express  a  desire  to  have  as  little 
beef  as  would  answer  the  necessities  of  the  Indians  fed  to  them,  or 
the  opposite  wish  ? 

Answer.  He  did  not  say  anything  about  a  little  beef ;  he  said  give 
the  Indians  what  they  wanted  ;  and  he  himself^  while  there  making 
the  treaty,  was,  I  thought|  extremely  bountiful. 


aiHUEL  NORBHL  79 

The  oonnsel  for  the  United  States  here  closed,  and  counsel  for  claim- 
ant took  the  witness. 

38th  question.  Did  70a  keep  any  aoconnt  of  Norris's  business  ? 
Might  not  Patrick  O'Brien  have  fed  the  Indians  without  jour  knowl- 
ed^?  Did  you  cultivate  your  ranch  by  the  labor  of  that  Indian 
village?  Might  there  not  have  been  beef  fed  to  other  Indians  than 
those  of  that  village,  inasmuch  as  you  have  stated  other  Indians  were 
embraced  in  the  treaty  ?  Was  not  rotter's  place,  which  Norris  leased, 
as  you  have  said,  near  by  to  the  tract  designated  for  a  reservation^ 
called  the  Ghico  reservation  ?  Might  not  Norris  have  had  one  hun- 
dred and  ten  head  of  cattle  on  or  in  the  neighborhood  of  Potter's 
place  ?  Did  not  the  whole  of  this  proceeding — that  is,  of  Wozen- 
craft's  proceeding — in  your  opinion,  render  these  Indians  less  valuable 
to  you  as  laborers  on  your  ranch  ?  /  « 

Answer.  I  did  not  keep  an  account  of  Norris's  business ;  I  had 
nothing  to  do  with  Mr.  Norris's  business ;  Patrick  O'Brien  might 
have  fed  the  Indians  without  my  knowledge^  but  not  to  any  great 
extent ;  I  did  not  cultivate  much  in  1851 ;  I  had  a  number  of  Indian 
boys  constantly  with  me  that  belonged  to  that  village ;  the  grown 
Indians  did  not  work  much  for  me  except  for  a  week  or  two  in  harvest, 
which  was  over  at  the  time  the  treaty  was  made ;  there  might  have 
been  beef  fed  to  other  Indians  embraced  in  the  treaty ;  it  could  not 
have  been  curried  on  to  tuiy  extent  without  m^  knowledge ;  Potter's 
plaee  was  about  four  miles  from  the  nearest  point  of  the  land  selected 
lor  the  reservation  ;  Norris  had  a  good  many  more  than  a  hundred 
and  ten  cattle  at  or  near  the  Potter  place;  they  generally  came  across 
on  my  place.  Wozencraft's  proceeaing  rendered  these  Indians  less 
valuable  to  me  as  laborers,  and  a  greater  nuisance  to  the  community 
generally. 

39th  question.  After  the  cattle  were  branded  with  a  peculiar  mark 
on  the  side,  of  which  you  have  spoken,  were  they  not  considered  as 
delivered  to  the  government  for  that  reservation  ? 

NoiB. — ^This  question  objected  to  by  counsel  for  United  States. 

How  many  cattle  have  you  at  any  time  seen  on  or  about  the  Potter 
place  bearing  that  mark?  Have  you  any  knowledge  that  cattle  so 
marked  were  afterwards  appropriated  to  any  other  than  the  govern- 
ment use ;  if  yea,  what  knowledge  ? 

Answer.  I  believe  the  cattle  branded  on  the  side  with  a  peculiar 
mark  were  considered  by  Mr.  Norris  as  delivered.  I  think  they  were 
considered  by  him  as  delivered  when  he  sent  them  down  there. 

NoTB. — Counsel  for  United  States  objects  to  this  answer. 

I  cannot  remember  the  number  I  have  seen  on  or  about  the  Potter 
place  at  one  time  bearing  that  mark,  but  there  must  have  been  some- 
where between  fifteen  and  forty  returned ;  I  don't  know  what  became 
of  those  cattle ;  I  know  they  were  there  wi^h  Mr.  Norris's  cattle  when 
he  aoHif  and  continued  to  run  with  them  till  the  other  cattle  were  all 
disposed  of  and  taken  away  from  the  ranch ;  when  Neal's  cattle  were 
all  gone  these  were  all  gone ;  what  became  of  them  I  do  not  know. 

40th  question.  Do  you  know  enough  of  Norris's  dealings  with  the 
government  in  feeding  the  Indians  under  the  various  treaties  made  in 
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the  Sacramento  valley  in  1851  to  have  anj  opinion  at  all  whether 
Norria  has  complied  with  his  contract,  and  whether  his  claim  is  jost? 

Note. — Counsel  for  United  States  ohjects  to  this. 

Are  you  not  on  bad  terms  with  Norris  in  relation  to  a  disputed  title 
for  a  certain  tract  of  land  in  the  Sacramento  valley  ?  Was  not  Norris 
in  1851  a  large  cattle  owner,  driving  and  selling  cattle  in  large  num- 
bers in  the  Sacramento  valley? 

Answer.  I  don't  know  anything  about  his  contracts  with  the 
ffovernment ;  Norris  considered  himself  on  bad  terms  with  me.  I 
don't  consider  myself  on  bad  terms  with  him  ;  he  did  claim  a  piece 
of  land  that  belongs  to  me ;  of  late  years  we  have  met  on  friendly 
terms  ;  Norris  was  in  1851  a  large  cattle  owner,  driving  and  selling 
large  numbers  of  cattle  in  the  Sacramento  valley. 
'  4 Ist  question.  Did  you  not  understand  that  the  cattle  driven  to 
Moore's  ranch  were  also  for  the  purpose  of  feeding  the  Indians  ? 

Answer.  Yes,  sir. 

The  counsel  for  United  States  here  took  the  witness  again,  counsel 
for  claimant  having  closed. 

42d  question.  In  answer  to  claimant's  counsel,  you  say  Norris  had  a 
good  many  more  than  one  hundred  and  ten  head  of  cattle  at  or  near 
the  Potter  place  ;  had  he  that  number  or  any  cattle  at  all  there  in 
November,  1852? 

Answer.  Mr.  Norris  sold  out  in  the  spring  of  1862  to  Mr.  Neal, 
that  is  my  recollection ;  and  he  did  not,  to  my  knowledge,  have  any 
other  cattle  there. 

43d  question.  Did  Neal  ever  tell  you  whether  he  bought  from 
Samuel  Norris  the  cattle  that  were  marked  on  the  side,  when  delivered 
at  Sterling's  or  St.  John's  ? 

Note. — Counsel  for  claimants  objects,  because  it  is  hearsay  evidence ; 
and  Neal  is  alive  and  in  the  State,  and  should  be  examined. 

Answer.  Samuel  Neal  always  talks  at  random,  and  I  have  heard 
him  say  he  could  not  make  out  his  number  without  counting  these 
cattle^  but  no  one  in  my  neighborhood  minds  what  Samuel  Neal  says  ; 
be  is  in  1  he  habit  of  making  random  accusations  against  everybody. 

44th  question.  Do  you  understand  the  Indian  language? 

Answer.  To  some  extent. 

Crosa-examinaiian  resumed. 

45th  question.  For  all  that  you  know,  might  there  not  have  been 
government  cattle  on  or  about  the  Potter  place  after  Neal  purchased 
Irom  Norris  ? 

Answer.  There  might  have  been  ;  if  there  had  been  any  considera- 
ble number  I  should  have  been  apt  to  have  seen  them,  or  have  heard 
from  them. 

46th  question.  Do  you  know  anything  else  relative  to  the  claim  in 
question  ?  if  you  do  please  state  it. 

Answer.  No. 

J.  BIDWELL. 


ftAMUEL  N0BBI8.  8l 


State  of  Caufobnu,  )     . 

City  and  County  of  San  Franoiaoo,  ] 

On  the  22d  day  of  Maj,  A.  D.  1858,  personally  came  John  Bid- 
welly  the  witness  above  named,  and,  after  haying  been  first  sworn 
according  to  law  to  tell  the  truth,  the  whole  trath,  and  nothing  bat 
the  truth,  relative  to  the  above  claim,  the  anestions  contained  in  the 
foregoing  deposition  were  written  down  by  the  commissioner,  and  then 

Sroposed  by  him  to  the  witness,  and  the  answers  thereto  were  written 
own  by  the  commissioner  in  the  presence  of  the  witness ;  and  when 
he  had  finished  testifying,  the  deposition  was  read  over  to  him  and 
snch  corrections  made  as  he  requested.  The  deposition  of  John  Bid- 
well,  taken  at  the  request  of  J.  B.  Townsend,  counsel  tor  the  United 
States,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  Samuel 
Norris.  The  only  notification  is  attached  to  David  Bowyer's  deposi- 
tion. Edmund  Randolph,  esq.,  appeared  on  behalf  of  claimant,  and 
objected. 

TULLY  B.  WISE,  Oommimoner. 


"Ofmob  of  SoucnoB  of  Court  of  Clams, 

*' Washington,  March  31,  1858. 

*  *  «  *  *  *.*  «  « 

^'Tou  have  heretofore  been  informed  that  Norris'  counsel  are  press- 
ing for  trial.  Yesterday  they  moved  the  court  for  a  rule  upon  me  to 
g;o  to  trial,  but  I  obtained  a  respite  for  ninety  days  ;  before  the  expira- 
tion of  which  I  hope  to  have  all  the  evidence  in. 

'^Please  understand,  in  this  case,  that  you  will  proceed  to  examine 
the  witnesses,  whether  the  claimant  or  counsel  can  attend  or  not. 
Give  them  such  notice  as  you  can,  if  there  be  any  one  to  give  notice 
to ;  but  take  the  depositions  at  all  events.'' 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  a  portion  of  a 
letter  from  John  D.  McPherson,  deputy  solicitor  of  the  United  States 
Court  of  Claims,  addressed  to  me  under  date  as  above,  and  received 
by  me  on  the  29th  day  of  April,  1868,  and  is  all  of  said  letter  that 
relates  to  the  subject  of  said  extract. 

JAS.  B.  TOWNSEND, 
Ageni  for  U.  8.  Sdicitor  of  Court  of  Claims. 
San  F&ancisoo,  May  22,  1858. 

Commiasioner's  /ee$. 

One  day,  at  $3 $S  00 

Five  thousand  six  hundred  words,  at  twenty  cents  per  hundred.  11  SO 
Administering  an  oath 10 

14  30 
Bep.  a  C.  267 6  = 
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COURT  OF  CLAIMS. 
To  JOBN  BlBWXLL : 

You  are  herebj  commanded  to  appear  before  TuU j  B.  Wise,  esq. ,  a 
commiflsioner  appointed  hj  this  conrt  to  take  depositions,  on  the  2l8t 
dajr  of  May,  A.  V.  1868,  at  11  o'clock  in  the  forenoon,  at  the  office  of 
James  B.  Townsend,  esq.,  in  the  city  of  San  Francisco,  in  the  county 
of  Ban  Francisco  and  State  of  California,  then  and  there  to  testify  in 
the  case  of  Samuel  Korris  against  the  United  States,  now  pending  in 
this  court. 

Fail  not  of  anpearance  at  your  peril. 

By  order  of  the  Conrt  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r-  .  1  seal  of  said  court,  at  Washington,  this  30th  day  of  April,  A.  D. 
I'^^-J  1868. 

SAM'Ii  H.  HUNTINGTON, 

Chief  Clerk  of  the  Court  of  Claime. 

UNrrsD  States  Marshal's  Officb, 

Northern  District  of  Califomia. 

I  hereby  certify  that  this  subpoena  was  reoeiyed  on  the  30th  day  of 
April,  1868,  and  served  personally^  by  copy,  on  John  Bidwell^  at 
Cnico,  Butte  county,  on  the  10th  day  of  May,  1868. 

P,  L.  SOLOMON,  U.  8.  Marshal. 
By  JOHN  H.  WILLIAMS,  Deputy. 
Sav  Frangkoo,  May  12, 1868. 


Tl.— Deposition  (^  A.  (7.  &.  John. 

UNITED  STATES  COUBT  OF  CLAIMS. 

Samuel  Norrib  ve.  Thb  Unitsd  Statbb. 

On  ^his  27th  day  of  May^  A.  D.  1868,  came  Adin  C.  St.  John,  a 
witness  produced  on  behalf  of  the  United  States. 

Edmund  Randolph,  esq.,  appears  as  counsel  for  claimant,  and  ob- 
jects to  the  authority  of  the  commissioner  to  act  in  the  premises,  be- 
cause the  claimant  has  not  had  notice,  as  prescribed  by  law  and  the 
rules  of  the  court,  and  therefore  the  commissioner  is  without  authority. 

NcTB. — ^The  commissioner  will  proceed  to  take  the  testimonT»  but 
has  no  authority  other  than  the  notice  hereto  annexed^  with  the  ad- 
jonrnments  noted  thereon,  and  also  a  copy  of  a  letter  from  J.  D. 
McPherson,  deputy  solicitor,  furnished  by  J.  B  Townsend,  counsel 
for  the  United  States. 

The  witness  was  then  sworn  according  to  law  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  relative  to  the  above  claim, 
and  does  upon  his  oath  depose  and  say :  My  name  is  Adin  C.  St.  John ; 
I  am  a  farmer ;  I  am  thirty-six  years  of  age;  I  have  resided  in  Colasi 
county,  on  Ston^  creek,  in  California,  the  past  year;  I  have  no  interest, 
either  direct  or  indirect,  in  the  daim  in  question ;  I  am  not  related  to 
the  claimant  in  any  degree  whatever. 

J.  B.  Townsend,  esq.,  appeared  on  behalf  of  the  United  States^and 
commenced  the  direct  examination  by  asking — 

1st  question.  When  did  you  first  come  to  California^  and  where 
have  you  resided  since  that  time  ? 
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Answer.  I  came  to  California  in  1849 ;  the  28tli  day  of  October  I 

Dt  to  Lawson's  ranch ;  I  resided  in  Bntte  county  thereafter  until 

ctober  28^  1867 ;  since  then  I  have  resided  on  Stony  creek,  in  Colusi 
county. 

2d  question.  Have  you  a  family,  and  do  you  own  property  in  Cali- 
fornia ;  if  so,  what,  and  where  situated? 

Answer.  I  have  a  family,  and  own  a  ranch  and  stock  situated  in 
Golusi  county,  on  Stony  creek. 

3d  question.  Where  were  you  residing,  and  in  what  business  en- 
gaged, during  the  year  1861  and  forepart  of  1862? 

Answer.  In  Butte  county ;  I  was  twelve  miles  above  the  town  of 
Golusi^  on  the  east  side  of  the  Sactamento,  and  on  the  St.  John's 
ranch,  so  called  and  known*->called  by  that  name  after  me.  I  was 
engaged  there  ranching  and  farming ;  that  is,  cultivating  the  soil  and 
raising  stock. 

4th  ouestion.  Were  you  present  at  the  making  of  a  treaty  bv  Dr. 
O.  M .  Wosencraft,  on  behalf  of  the  United  States,  with  the  chiefs, 
captains,  and  headmen  of  the  Colusis,  Willeys,  Co-he-moh,  Tat-nah, 
Cha,  and  Doc-duc  bands  or  tribes  of  Indians  on  or  about  the  9th  day 
of  September,  1861? 

Answer.  Yes,  sir ;  I  was. 

&th  question.  At  what  particular  place  on  the  Sacramento  river  was 
this  treaty  made? 

Answer.  Where  the  town  of  Colusi  now  stands,  in  Colusi  county. 

6th  question.  About  how  many  Indians  were  present  at  the  making 
of  said  treaty,  including  men,  women,  and  children  ? 

Answer.  About  four  hundred,  I  should  think ;  most  of  them — the 
majority  of  them — were  men. 

f  th  question.  About  how  lar^e  were  the  bands  or  tribes  of  Indians 
above  mentioned  with  whom  said  treaty  was  made  ? 

Answer.  The  bands  were  of  different  sizes,  and  would  range  from 
fifty  to  two  hundred  souls  in  the  different  bands. 

8th  question.  Were  any  cattle  killed  and  fed  to  said  Indians  at  the 
making  of  said  treaty  ;  if  so,  how  many,  and  from  whom  were  said 
cattle  obtained,  if  you  know  ? 

Answer.  Four  or  five  head  were  killed ;  they  were  delivered  to  me 
by  Sam'l  Norris's  head  vaquero,  Patrick  O'Brien,  the  night  before  the 
treaty  was  made ;  they  were  delivered  to  me  at  my  ranch  by  said 
O'Brien,  on  the  east  side  of  the  Sacramento,  about  twelve  miles  above 
the  town  of  Colusi,  and  were  part  of  a  band  of  about  fifty  head  de- 
livered to  me  at  the  same  time  oy  the  said  O'Brien. 

9th  question.  What  description  of  cattle  was  this  band  of  about  fifty 
head  so  delivered  to  you  by  said  O'Brien? 

Answer.  Most  of  them  were  old  stags,  called  torones  in  those  davs ; 
llie  balance  were  cows,  of  the  poorest  class  of  California  cows ;  they 
were  a  poor  lot  of  beef. 

10th  question.  Were  old  torones  salable  to  whites  for  beef  at  that 
time? 

Answer.  They  sold  them,  but  they  were  not  as  ready  sale  as  finer 
beef. 

11th  question.  Of  which  description  were  the  four  or  five  which  you 
■i^  were  killed  at  the  making  of  said  treaty  ? 
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Answer.  They  were  an  average  lot  of  steers ;  I  could  not  say 
whether  there  were  any  cows  in  the  lot  or  not ;  steers  are  the  same 
things  as  they  called  torones  then. 

12th  question.  Were  these  four  or  five  cattle  all  that  were  fed  to 
the  Indians  before  and  during  the  negotiation  and  making  of  said 
treaty,  and  whilst  said  Wozencraft  remained  there? 

Answer.  That  was  all  that  was  killed. 

13th  question.  How  many  days  was  said  Wozencraft  there? 

Answer.  One  day,  to  my  knowledge ;  that  was  the  day  the  treaty 
was  made ;  probably  he  was  there  the  day  before  and  the  day  after. 

14th  question.  Did  said  Wozencraft  designate  any  reservation  for 
the  Indians  in  that  vicinity ;  if  so,  where? 

Answer.  He  did  ;  on  the  east  side  of  the  Sacramento  river,  in  Butte 
county,  commencing  at  the  south  line  of  my  ranch  and  extending 
down  the  Sacramento  some  fifteen  miles. 

15th  question.  For  what  purpose  were  said  band  of  about  fifty  head 
of  cattle,  which  vou  have  mentioned,  delivered  to  you,  and  by  whose 
direction,  if  you  know  ;  and  who  was  present  at  said  delivery? 

Answer.  There  was  no  person  preset  but  myself  and  Patrick 
O'Brien,  and  Norris's  vaqueros  and  mine.  Patrick  O'Brien,  when  he 
delivered  them,  told  me  that  Norris  sent  them  down,  by  order  of 
Wozencraft,  to  feed  the  Indians. 

16th  question.  When  did  you  first  see  Wozencraft? 

Answer.  I  think  I  saw  him  first  at  Sterling's  ranch,  on  the  west 
side  of  the  Sacramento,  about  twelve  miles  above  the  town  of  Colusii 
opposite  the  St.  John's  ranch,  a  day  or  two  before  the  treaty  ;  I  had 
some  conversation  with  him  about  those  cattle  that  were  to  be  delivered ; 
they  had  not  then  been  delivered. 

17th  question.  Please  state  this  conversation  with  Wozencraft,  and 
the  subsequent  occurrences  in  reference  to  said  cattle  ? 

Answer.  He  inquired  of  me  as  to  whereabouts  would  be  a  good 
location  for  a  reservation.  I  cited  him  to  the  above-mentioned  place  ; 
he  asked  me  then  if  I  would  receive  these  cattle  and  corral  them  that 
night,  and  help  to  drive  down  four  or  five  head  for  the  Indians ; 
O'Brien  went  on  with  me ;  I  believe  that  was  about  all  that  was  said 
about  the  cattle  at  that  time. 

18th  question.  Was  anything  said  or  done  about  the  cattle  after- 
wards ?  If  so,  please  state  fully  what  was  said  and  done. 

Answer.  After  the  treaty  was  over,  Wozencraft  wanted  me  to  take 
the  cattle  there  and  take  charge  of  them>  and  feed  the  Indians.  He 
wanted  me  to  judge  the  weight  of  the  cattle — he  would  leave  it  to 
me  as  to  their  weight.  I  told  him  I  thought  the  cattle  would  weigh 
about  four  hundred  and  fifty  or  five  handred,  as  near  as  I  can  recollect 
now ;  1  made  a  memorandum  at  the  time,  but  my  house  has  been 
burnt  up,  and  the  paper  was  burnt  up  with  it.  Wozencraft  said,  at 
the  time,  don't  you  think  you  have  put  them  pretty  low?  He  said,  is 
there  not  a  lot  of  big  torones  or  stags  with  them?  I  told  him  there 
was,  but  there  were  some  small  cows  that  were  thin  and  light,  and  I 
had  put  them  all  that  they  would  go.  Wozencraft  then  naming  a 
weight  of  fifty  pounds  per  head  more  than  I  had  named,  said,  don't 
you  think  they  would  go  that  much  ?  I  told  him  they  might  possibly 
do  it,  but  if  I  was  buying  myself  I  would  not  want  to  take  them  at  any 
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more  than  I  had  named.  The  next  daj  a  receipt  was  presented  to  me 
to  sign  for  the  cattle.  The  receipt  was  written  for  the  amount  that 
Wosencraft  had  asked  me  if  I  thoagfat  the  cattle  would  not  go,  which 
was  fifty  pounds  on  the  head  more  than  I  told  him  I  would  be  willing 
to  take  the  cattle  for  if  I  were  buying  them.  I  signed  that  receipt  for 
fifty  pounds  per  head  more  than  I  thought  they  would  weigh.  I 
asked  Wozencraft  how  we  would  manage  m  case  the  cattle  got  away 
and  got  back  to  Norris's  ranch  again  ?  The  cattle  were  not  vented  by 
Sam.  Norris.  I  asked  him  if  it  would  not  be  well  enough  to  put 
some  mark  or  brand  on  them,  so  that  either  an  agent  of  his  or  myself 
might  get  them  again  ?  Wozencraft  answered  that  it  would  be  con- 
siderable trouble  to  mark  those  cattle.  I  told  him  then  I  was  unwil- 
ling to  take  charge  of  the  cattle  unless  they  were  marked  or  branded, 
80  that  I  could  tell  them  from  the  balance  of  Sam.  Norris's  cattle ;  I  pro- 

rsed  to  him  to  put  my  brand,  8.  T.,  on  the  left  shoulder^  I  think, 
finally  agreed  to  it.  Patrick  O'Brien,  with  Norris's  vaquerosy 
joined  me,  and  we  vented  them  by  putting  my  brand  upon  their 
shoulder.  During  that  week  I  killed  one  beef  for  the  Indians  ;  the 
next  week  I  killed  another ;  I  killed  one  every  week  four  weeks  in 
succession.  During  that  time  I  herded  the  cattle  and  corralled  them 
every  night.  I  let  them  go  one  night  without  corralling,  and  they 
all  ran  off.  They  went  hSck  to  Sam.  Norris's  ranch,  on  Chico  creek, 
near  Bidwell's.  I  do  not  say  they  all  went  back.  The  next  morn- 
ing I  traced  them  up  about  ten  or  twelve  miles,  towards  Norris's 
ranch,  to  a  bi^  slough,  where  I  saw  they  had  crossed  in  the  direction 
towards  Norris's  ranch.  I  gave  up  the  chase  then,  and  went  home. 
There  was  a  rodeo  in  a  short  time  afterwards  at  Bidwell's  and  Nor- 
ris's, whose  cattle  ran  together.  I  was  at  the  rodeo  for  the  purpose 
to  get  the  cattle  back.  I  saw  several  of  them  on  the  rodeo  ground  ;  I 
undertook  to  get  them  out ;  the  cattle  were  wild,  and  the  stags  would 
fight ;  two  of  them  got  warm  and  fought.  I  was  then  advised  by 
several  to  let  the  cattle  go,  as  it  would  be  impossible  to  keep  them, 
it  was  so  close  to  their  old  rodeo  ground ;  they  stated  that  it  was 
probable  I  never  would  get  any  pay  for  it.  I  went  home  and  left 
them  there,  and  that  was  the  end  of  it — that  was  the  end  of  my 
Indian  agency.  I  never  have  heard  from  Wozencraft  or  Sam.  Norris 
from  that  time  to  this^  only  through  common  talk. 

19th  question.  Were  the  four  or  five  head  killed,  as  you  have  stated, 
during  the  making  of  the  treaty,  and  the  four  head  more  killed,  as  you 
have  stated,  at  the  rate  of  one  per  week  during  the  four  weeks  succeed- 
ing the  making  of  said  treaty,  all  that  were  ever  fed  to  said  Indians 
out  of  the  band  of  about  fifty  head  delivered  by  Pat.  O'Brien,  as  you 
have  before  mentioned? 

Answer.  That  was  all. 

20th  question.  Do  you  know  what  became  of  those  and  the  other 
cattle  of  Samuel  Norris  that  were  on  his  ranch,  near  Bidwell's? 

Answer.  Not  of  my  own  personal  knowledge. 

21st  question.  Did  Wozencraft  object  to  any  mark  being  put  upon 
these  fifty  head  delivered  by  O'Brien  ? 

Answer.  He  did,  as  I  stated  before,  for  the  reason  that  it  would  be 
a  good  deal  of  trouble  to  put  it  on. 
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22d  question.  Did  these  cattle  bear  the  brand  of  Sam.  Korris,  show* 
ing  that  they  were  owned  by  him  ? 

Answer.  I  think  they  did,  though  I  won't  sa^  positive. 

22d  question.  Gould  any  other  person  acquire  the  tide  to  these 
cattle,  according  to  the  custom  and  understanding  of  rancheros,  until 
they  were  vented  by  Norris  ? 

NoTB. — Mr.  Randolph,  counsel  for  claimant,  objects  to  the  question^ 
because  it  is  a  matter  of  law  and  not  of  fact,  and  the  opinion  of  Ihe 
witness  is  not  competent  evidence  on  that  subject. 

Answer.  They  could  not,  according  to  the  custom. 

22d  question.  Please  make  the  brand  which  you  put  upon  them  on 
this  paper  ? 

NoTB.— The  witness  here  makes  a  mark  as  follows: 

Answer.     JT. 

The  above,  which  I  have  made,  is  the  mark  which  I  put  on  them. 

23d  question.  What  were  the  means  of  subsistence  or  the  Indians 
with  whom  this  treaty  was  made  by  Wozencraft,  and  for  whom  these 
cattle  were  designed  ? 

Answer.  Fish,  acorns,  seeds,  wild  potatoes,  muscles,  grasshoppers: 
they  killed  antelope ;  there  were  thousands  of  antelope  there  ;  wild 
geese ;  I  have  seen  them  bring  in  two  or  three  hundred  at  a  time ; 
they  catch  them  in  large  nets. 

24th  question.  Had  they  an  abundance  of  such  food  during  the 
year  1861  ? 

Answer.  Yes,  sir. 

26th  question.  Was  this  the  case  generally  with  the  Indians  of  the 
Sacramento  valley  ? 

Answer.  I  know  nothing  about  any,  except  those  the  treaty  was 
made  with,  as  above  stated ;  they  had  plenty. 

26th  question.  In  what  manner  was  the  feeding  of  the  Indians  with 
beef  by  Wozencraft  and  Samuel  Norris  in  1861  regarded  by  the  whites 
in  the  neighborhood  who  were  acquainted  with  the  facts,  and  what 
was  the  effect  upon  the  Indians  so  far  as  you  had  the  opportunity  of 
observing  it? 

Note. — ^The  counsel  for  claimant  objects  to  the  whole  question  as 
irrelevant. 

Answer.  It  was  regarded  as  useless  and  an  injury  to  the  Indians. 
The  effect  was,  they  ate  so  much  beef  it  made  a  good  many  of  them 
sick.  A  good  manv  of  them  are  like  dogs,  and  will  eat  all  that  you 
will  give  them,  until  it  was  all  eat  up. 

27th  question.  Did  Wozencraft's  transaction  make  a  favorable  or 
unfavorable  impression  upon  said  Indians?  If  you  know,  please  state 
how  you  know. 

Answer.  Bather  unfavorable ;  he  made  them  a  good  many  promises 
that  he  did  not  fulfil ;  the  Indians  would  come  to  me  occasionally  and 
ask  me  where  my  big  capitan  was ;  I  told  them  I  did  not  know ;  the 
Indians  said,  ^*  bi^  capitan  no  bueno^mucho  lie  ;*'  it  had  the  effect 
to  destroy  their  opinion  of  the  whites. 

Koii. — Counsel  for  claimant  objects  to  the  foregoing  answer. 

28th  question.  What  promises  did  Woaencraft  make  to  them? 
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Answer.  He  promised  them  that  the  reservation  or  piece  of  land 
ahoFe  mentioned  should  be  their  own  to  occopj  without  being  molested 
bj  the  whites,  and  that  he  would  send  more  cattle,  so  that  they 
wonld  have  a  plenty  of  cattle  and  horses,  blankets  and  clothing.  He 
told  them  that  I  would  take  charge  of  them  and  the  cattle ;  after  a 
short  time  they  would  have  seed  lEind  tools,  and  that  I  would  learn 
them  to  plough  and  work  and  live  like  the  whites.  He  gave  the  cap- 
tains all  a  coat. 

29th  question.  Did  Wozencraft  ever  return  there  after  the  making 
of  the  treaty? 

Answer.  Not  to  my  knowledge. 

30th  question.  Did  he  ever  inquire  of  you,  by  letter  or  otherwise, 
what  had  been  done  with  or  become  of  said  cattle  ? 

Answer.  He  did  not. 

31st  question.  Was  the  brand  which  you  have  represented  upon 
this  deposition,  and  which  you  say  you  put  upon  those  cattle,  your 
purchase  or  sale  {**  vente")  brand  ? 

Answer.  It  was  the  sale  brand.  When  put  upon  the  hip  it  was 
the  purchase  brand  ;  when  put  upon  the  shoulaer  it  was  the  sale 
brand.    It  was  put  upon  the  shoulder  of  these  cattle. 

Note. — ^The  counsel  for  the  United  States  here  closed,  and  the  coun- 
sel for  the  plaimant  took  the  witness. 

Oroes-^xaminaUon. 

32d  question.  How  many  cattle  did  you  reoeive  in  all. 

Answer.  About  fifty  head. 

3:^  question.  Did  you  put  that  brand  on  them  all  ? 

Answer.  Yes,  sir ;  on  all  but  the  four  or  five  killed  at  the  treaty. 

34th  question.  Was  it  not  a  troublesome  job  to  brand  them  as 
Woxencraft  said? 

Answer.  It  was. 

36th  question.  Did  you  not  put  that  brand  on  the  cattle  for  Tour 
own  protection  ?  That  you  might  know  what  cattle  they  were  which 
you  had  received  from  Wozencraft? 

Answer.  It  was  for  protection  of  the  Indians  ;  to  secure  the  beef  to 
them  ;  so  that  I  could  tell  the  cattle  when  I  found  them.  I  was  not 
responsible  for  the  number  of  head  in  case  they  were  too  much  trou- 
ble and  I  could  not  keep  them.  That  is  just  as  it  was  talked  between 
me  and  Wozencraft. 

36th  question.  Did  you  not  receive  them  from  Wozencraft,  and 
was  it  not  at  his  request  that  you  took  charge  of  them  ? 

Answer.  It  was. 

3Tth  question.  When  you  first  saw  the  band  of  cattle  were  they 
not  under  Wozencraft's  orders  ? 

Answer.  They  were. 

38th  question.  How  many  tribes  did  you  say  were  engaged  in  that 
treaty? 

Answer.  I  think  there  were  six. 

39th  question.  How  many  of  these  tribes  lived  on  your  ranch  ? 
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Answer.  Two  of  them ;  about  two  hniidred  and  fifty  persons  in 
all. 

40th  qnestion.  Where  did  the  remaining  four  tribes  stay? 

Answer.  One  of  them  below  Colusi  about  five  or  six  miles  ;  another 
at  Colusi — the  town  of  Colusi ;  another  between  the  town  of  Colusi 
and  my  ranch  ;  and  there  was  one  little  rancheria  out  west  of  Colusi, 
on  a  slough.  There  might  have  been  more  tribes  there ;  they  call 
them  tribes  if  they  are  not  over  two  or  three  families.  I  have  named 
such  as  I  could  locate. 

4l8t  question.  How  many  of  these  tribes  did  you  feed  beef  to? 

Answer.  Two  of  them ;  those  on  my  ranch,  the  Chas  and  Doc- 
dncs.  A  few  of  the  headmen  of  the  other  tribes,  I  think,  were  there 
on  two  occasions. 

42d  question.  Did  you  pay  attention  enough  to  those  tribes  off  of 
your  ranch  to  know  whether  or  not  they  got  any  beef  or  other  pro- 
visions elsewhere  or  from  any  other  person  ? 

Answer.  Only  one  rancheria.  One  tribe— the  Colusis  ]  they  got 
victuals  from  the  town  jpeople  of  Colusi ;  they  got  it  for  doing  chores 
and  working  for  the  white  people.  Of  the  other  tribes  I  know 
nothing. 

43d  question.  I  understand  you,  then,  that  they  might  have  received 
beef  or  anything  else  without  your  knowledge  ? 

Answer.  Yes,  sir,  they  might. 

44th  question.  Did  you  employ  the  Indians  of  any  of  those  tribes 
in  labor  on  your  ranch  ?    If  yea,  which  of  those  tribes? 

Answer.  I  did;  the  Chas,  one  of  the  tribes  which  lived  on  my  ranch. 

44th  question.  Did  you  not  find  these  Indians  less  valuable  for  your 
purposes  after  Wozencraft's  system  of  feeding  them  had  begun  ? 

Answer.  I  did ;  and  they  commenced  growing  less  valuable  from 
that  time  till  now. 

45th  question.  When  you  went  to  the  rodeo,  at  Bidwell's,  did  any- 
body make  opposition  to  your  bringing  those  cattle  away  which  had 
returned? 

Answer.  No,  sir;  they  did  not. 

46th  question.  How  is  Indian  labor  on  the  ranches  in  California 
usually  paid  for  ? 

Answer.  In  provisions,  blankets,  clothing,  beads,  and  sometimes 
money. 

47th  question.  In  addition  to  their  support,  how  much  money  would 
be  a  fair  average  for  their  wages  ? 

Answer.  At  the  time  of  the  treaty  people  paid  them  just  what  they 
had  a  mind  to  give  them  after  the  labor  was  done;  beef,  blankets^ 
flour,  or  anything  else,  the  Indians  were  satisfied,  and  went  home. 
At  present  they  won't  work  without  money;  want  a  hie  price,  more 
than  their  labor  is  worth.  This  big  price  is  over  and  above  their 
support.  When  they  get  their  pay  for  their  work  they  send  off  and 
buy  whiskey,  gamble  the  balance  away,  get  drunk,  and  fight. 

48th  question.  Do  you  know  anything  else  relative  to  the  claim  in 
question  ?  If  you  do,  please  state  it. 

Answer.  Nothing  personally. 

A.  a  ST.  JOHN. 
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Statb  of  California^  )     . 

aty  and  County  of  San  FranciscOy  ) 

On  this  27th  day  of  May^  A.  D.  1858,  personally  came  Adin  C.  St. 
John,  the  witness  above  named,  who,  having  been  first  sworn  accor- 
ding to  law  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  relative  to  the  foregoing  claim,  the  questions  contained  in  the 
above  deposition  were  written  down  by  the  commissioner,  and  then 

SToposed  by  him  to  the  witness,  and  the  answers  thereto  were  written 
own  by  the  commissioner  in  the  presence  of  the  witness  ;  and  after 
tbe  witness  was  done  testifying,  the  deposition  was  read  over  to  him, 
and  such  corrections  made  as  he  requested,  and  the  witness  then  sub- 
scribed the  deposition  in  the  presence  of  the  commissioner.  The 
deposition  of  Adin  C.  St.  John,  taken  at  the  request  of  J.  B.  Town- 
send,  counsel  for  the  United  States,  to  be  used  on  behalf  of  said  United 
States  in  the  investigation  of  a  claim  against  the  United  States  now 
pending  in  the  Court  of  Claims,  in  the  name  of  Samuel  Norris.  The 
adverse  party  was  only  notified,  as  is  shown  by  the  annexed  notice^ 
and  Edmund  Bandolph,  esq.,  appeared  for  him,  and  did  object. 

TULLT  R.  WISE,  Commiasioner. 

NoTB. — The  notice  is  attached  to  the  deposition  of  David  Bowyer. 

TULLT  R.  WISE,  Oommtmoner. 

CommimoneT*8  fees. 

One  da^,  at  $3  per  day |3  00 

Forty-six  folios,  at  twenty  cents  a  folio .*.    9  20 

Administering  an  oath 10 

12  30 


OOUBT  OF  CLAIMS. 

To  A.  C.  St.  John  : 

Ton  are  hereby  commanded  to  appear  before  Tully  R.  Wise,  esq., 
a  commissioner  appointed  by  this  court  to  take  depositions,  on  the 
27th  day  of  May,  A.  D.  1858,  at  11  o'clock  in  the  forenoon,  at  the 
office  of  James  B.  Townsend,  esq.,  in  the  city  of  San  Francisco,  in 
the  county  of  San  Francisco  and  State  of  California,  then  and  there 
to  testify  in  the  case  of  Samuel  Norris  against  the  United  States,  now 
pending  in  this  court. 

Fail  not  of  appearance  at  your  peril. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

r       -I   seal  of  said  court^  at  Washington,  this  31st  day  of  March, 

*■      '-■   A.  D.  1868. 

E.  M.  GARNETT, 
Asaiatant  Clerk  of  the  Court  of  Olaima. 
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TTnusd  States  Mabshal's  Ofucb, 

Northern  District  of  Galifomia. 

I  certify  that  this  writ  waa  received  on  the  30th  day  of  Aprili  1858, 
and  served,  by  leaving  a  copy  of  the  within  with  the  wife  of  A.  C. 
St.  John,  at  his  residencej  in  the  county  of  Colnsa,  on  the  10th  day 
of  May,  1868. 

P.  L.  SOLOMON, 

UnUed  States  Marshal. 
By  JOHN  H.  WILLIAMS, 

Deputy. 
San  Frakoboo,  May  12,  1868. 


YIl.— Deposition  of  W.  C.  Moon. 

UNITED  STATES  OOUBT  OF  CLAIliS. 

Sakuel  Nobbis  vs.  Thb  United  States. 

On  this  31st  of  May,  A.  D.  1868,  personally  came  before  me  William 
0.  Moon,  a  witness  produced  on  benalf  of  the  United  States. 

Edmand  Bandolph,  esq.,  appears  as  counsel  for  claimant,  and  objects 
to  the  authority  of  the  commissioner  to  act  in  the  premises,  because 
the  claimant  has  not  had  notice  as  prescribed  by  law  and  the  rules  of 
the  court,  and  therefore  the  commissioner  is  without  authority. 

Note. — The  commissioner  will  proceed  to  take  the  testimony,  but 
has  no  authority  other  than  the  notice  hereto  annexed,  with  the 
adjournments  noted  thereon,  and  also  a  copy  of  a  letter  from  J. 
D.  McPherson,  deputy  solicitor,  furnished  by  J.  B.  Townsend,  coun- 
sel for  the  United  States.  The  witness  was  then  sworn  according  to 
law  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  claim  of  Samuel  Norris  against  the  United  States, 
does,  upon  his  oath,  depose  and  say :  My  name  is  William  C.  Moon ; 
I  will  be  forty-nine  years  old  the  fifteenth  dav  of  next  September  ; 
I  am  a  farmer ;  I  have  resided  on  Moon's  ranch,  Tehama  county,  in 
California,  during  the  past  year ;  I  have  no  interest,  either  direct  or 
indirect,  in  the  claim  in  question  ;  I  am  not  related  to  the  claimant 
in  anv  degree  whatever.  The  counsel  for  the  United  States  commenced 
by  asking — 

1st  question.  When  did  you  first  come  to  California,  and  where 
have  you  resided  since  ? 

Answer.  I  first  came  to  California  in  1840,  and  have  resided  since 
in  this  State,  and  have  not  been  out  of  it. 

2d  question.  Where  were  you  residing  in  1861  ? 

Answer.  On  Moon's  ranch,  on  the  upper  Sacramento  river,  ten  miles 
below  the  town  of  Tehama,  in  what  is  now  Tehama  county. 

8d  question.  How  long  had  you  resided  there  previous  to  1861  ? 

Answer.  Since  1844. 

4th  question.  In  what  business  were  you  engaged  from  1844  to  1861? 
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Answer.  In  farming,  and  keeping  a  public  houBe. 

6th  qnestion.  Have  you  a  family,  and  do  you  own  property  where 
yon  are  ? 

Answer.  I  have  no  family,  but  I  own  the  ranch  and  stock  where  I 
live.  , 

6th  question.  Were  any  cattle  left  at  your  ranch  in  1851  by  Sam- 
uel Norris,  or  any  men  in  his  employ  ? 

Answer.  Yes,  sir ;  there  were. 

7th  question.  Who  brought  them  there? 

Answer.  Patrick  O'Brien. 

8th  question.  Did  he  bring  cattle  there  more  than  once,  to  your 
knowledge  ? 

Answer.  But  once.    If  these  had  been  brought  more  than  once  I 
should  have  known  it 

9th   question.    Do  you  recollect  what  time  in  1861  it  was  that 
O'Brien  brought  the  cattle  there? 

Answer.  I  do  not  recollect  the  date  exactly ;  it  was  in  the  summer. 

10th  question.  How  many  cattle  did  he  leave  there? 

Answer.  I  do  not  know,  sir^  the  amount  that  he  left. 

11th  question.  Who  received  them  ? 

Answer.  Captain  Ford. 

12th  question.  What  had  Captain  Ford  to  do  with  the  ranch? 

Answer.  He  was  a  full  partner  with  me. 

13th  question.  What  is  his  christian  name  ? 

Answ^.  Henry  L.  Ford. 

14th  question.  Do  you  know  0.  M.  Wozencraft,  and  did  you  in 
1861? 

Answer.  I  saw  him  in  1851. 

16th  question.  Before  or  after  the  cattle  were  brought  there? 

Answer.  Before. 

16th  question.  Did  he  make  any  treaty  there  with  the  Indians? 

Answer.  No,  sir. 

17th  question.  Was  Wosencraft  ever  at  your  ranch  more  than  once? 

Answer.  Not  that  I  recollect  of,  sir. 

18th  question.  How  long  was  it  after  he  was  there  that  the  cattle 
were  brought  there? 

Answer.  A  short  time  afterwards ;  I  cannot  recollect  the  number 
of  days  or  weeks. 

19th  question.  Had  Pat.  O'Brien  more  cattle  than  he  left  there? 
If  so,  where  did  he  take  them  ? 

Answer.  I  think  he  took  them  up  the  country. 

20th  question.  What  was  done  with  the  cattle  that  were  left  at 
your  place,  if  you  know^  And  what  has  become  of  them,  so  &r  as 
you  know  ? 

Answer.  Some  of  them  were  killed  for  the  Indians,  and  some  of 
them  are  there  yet^  I  think,  running  in  the  range. 

21st  question.  How  many  do  you  know  of  having  been  killed  for 
the  Indians,  and  for  what  Indians  were  they  killed? 

Answer.  I  do  not  know  the  amount  of  cattle ;  they  were  killed, 
though,  for  the  Nome-Lackes. 
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22d  qaestion.  As  near  as  you  can  recollect,  were  there  as  many,  or 
more,  or  less^  than  ten  head  of  said  cattle  killed  for  said  Indians? 

Answer.  Well,  I  could  not  state  the  number,  but  think  there  weie 
some  eight  or  ten  head  killed ;  it  has  been  a  long  time  ago. 

22d  question.  Where  did  said  Nome-Lacke  tribe  of  Indians  reside 
at  that  time? 

Answer.  Between  Stony  creek  and  what  is  called  Thom's  creek, 
among  the  foot-liills  of  the  Coast  range  of  mountains. 

23d  question.  Were  they  a  tribe  of  wild  Indians  ? 

Answer.  They  were,  sir. 

24th  question.  Had  there  been,  previous  to  this  feeding  them  with 
beef,  any  war  or  hostilities  carried  on  between  them  and  the  whites  ? 

Answer.  No,  sir. 

26th  question.  Had  they,  in  the  year  1851,  the  same  food  and 
means  of  subsistence  as  they  had  had  previously,  since  you  had  known 
them? 

Answer.  Yes,  sir,  they  had,  because  there  had  never  been  any 
white  person  to  live  among  them  at  that  time ;  they  had  their  country 
to  themselves. 

26th  question.  Was  there,  at  that  time,  any  starvation  or  unusual 
suffering  for  want  of  food  among  them? 

Answer.  None,  that  I  knew  of,  sir. 

26th  question.  What  was  the  effect  upon  those  Indians  of  your 
feeding  them  with  beef,  so  far  as  it  was  done? 

Answer.  It  made  them  lazy,  and  saucy,  and  disagreeable  on  the 
ranch. 

27th  question.  Did  you  discontinue  the  feeding  on  these  accounts? 

Answer.  I  did,  sir. 

28th  question.  Was  there  any  necessity  whatever,  or  any  utility 
or  useful  motive  whatever,  to  your  knowledge,  to  be  effected  by  this 
feeding  of  said  Indians  ? 

NoTB.— ^Counsel  for  claimant  objects  to  the  question,  because  the 
opinion  of  the  witness  on  that  subject  is  not  evidence,  and  because 
tne  question  is  irrelevant  to  the  subject  of  this  case. 

Answer.  No,  sir ;  none  that  ever  I  knew  of. 

29th  question.  Has  Wozencraft  or  Samuel  Norris  ever  called  on  you 
for  any  account  of  said  cattle,  or  to  know  what  had  been  done  with 
them? 

Answer.  No,  sir,  they  have  not. 

30th  question.  What  was  the  usual  food  of  those  Indians  ? 

Answer.  Grass  seed,  roots  of  all  kinds,  some  fish,  and  sometimes 
they  would  get  a  deer,  but  very  seldom^  and  grasshoppers  as  a  main 
article. 

3l8t  question.  Did  Wozencraft  make  any  Indian  reservation  in  your 
vicinity  ? 

Answer.  I  never  knew  of  any  made  by  him. 

32d  question.  What  was  the  general  opinion  of  the  whites  in  your 
section  of  country  in  regard  to  this  feeding  of  Indians  with  beef? 

Note. ^Counsel  for  claimant  objects  to  the  question  as  irrelevant, 
inasmuch  as  the  rights  of  this  claimant  do  not  depend  upon  the  gene- 
ral opinion  of  the  whites  in  that  section. 
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Answer.  I  nerer  heard  any  at  the  time. 

33d  question.  What  kind  of  cattle  were  those  that  were  left  hj  Pat. 
O'Brien  at  your  ranch  ? 

Answer.  Spanish  cattle. 

34th  question.  Were  they  a  good  or  a  had  lot  of  cattle? 

Answer.  I  should  call  them  a  poor  lot  of  cattle. 

35th  question.  Were  there  any  or  many  torones  or  stags  among 
them? 

Answer.  A  good  many,  sir. 

36th  question.  Of  what  were  the  halance  of  the  lot  made  up  ? 

Answer.  Old  cows  and  calves. 

37th  question.  What  were  torones  worth  at  that  time  on  the  ranches 
in  the  yalley  of  the  Sacramento  ? 

Answer.  I  suppose  they  could  be  bought  at  from  fifteen  to  twenty 
dollars. 

38th  question.  Were  they  salable  to  the  whites  for  beef? 

Answer.  No,  sir. 

39th  question.  What  could  such  old  cows  and  calves  as  those  be 
bought  for  per  head  at  that  time  ? 

Answer.  I  suppose  for  about  from  sixteen  to  eighteen  dollars. 

40th  question.  What  is  the  p;eneral  character  of  the  Nome-^Lackes 
and  other  Indians  in  your  vicinity ^  and  what  was  it  in  1851  ?  Were 
they  haughty,  fierce,  independent,  warlike,  and  dangerous  ;  or  docile, 
stupid,  child-like,  and  easily  managed? 

Answer.  They  were  wild  and  cowardly  at  that  time^  and  degraded  ; 
that  is  as  near  as  I  can  come  to  it. 

40th  question.  Ot  how  many  Indians  of  both  sexes  were  the 
rancherias  generally  composed,  and  were  said  rancherias  generally 
friendly  or  hostile  to  each  other  ? 

Answer.  There  were  some  rancherias  that  had  as  many  as  three 
hundred  in  them,  I  suppose ;  some  were  smaller  than  others.  These 
were  at  war  among  themselves  for  every  fifteen  miles,  and  sometimes 
nearer. 

41st  question.  Had  the  Nome*Lackes,  or  any  of  the  Indians  in  your 
vicinity  in  1861  been  disturbed  by  miners,  and  were  there  any  gold 
mines  in  that  vicinity  ? 

Answer.  No,  sir ;  they  had  never  been  disturbed,  and  there  are  no 
gold  mines  there. 

Note. — The  counsel  tor  the  United  States  here  closed,  and  the  coun- 
sel for  the  claimant  took  the  witness. 

Croaa-examinaiion* 

42d  question.  Did  you  in  1851  make  use  of  Indian  labor  on  your 
rancho  ;  and  if  yea,  of  what  tribes  ? 

Answer.  I  made  use  of  very  little  at  that  time ;  the  Wiley-Cows 
was  the  tribe. 

43d  question.  Was  it  not  to  these  Indians  that  you  fed  the  beef? 

Answer.  No,  sir. 

44th  question.  Was  it  to  no  other  Indians  than  the  Nome-Lackes 
that  yon  fed  the  beef? 
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Answer.  They  were  the  only  ones  I  had  orders  to  ffire  the  beef  to ; 
bnt  what  tribes  eat  it  I  do  not  know,  as  they  were  all  together  there 
at  the  time.    I  suppose  they  all  fared  alike. 

46th  question.  What  Indians  do  you  mean  were  all  together  ? 

Answer.  The  Nome-Lackes  and  the  Wiley-Cows. 

46th  question.  How  many  of  them  were  there  altogether? 

Answer.  Which  do  you  mean?  Do  you  mean  how  many  are  there 
of  each  tribe  ? 

47th  question.  You  hare  said  that  the  Nome-Ladkes  and  Wiley- 
Cows  were  together.  How  many  Indians  were  there  of  each  of  these 
tribes  and  both  together  ? 

Answer.  About  a  hundred  and  ninety  when  they  were  all  together 
of  men,  women,  and  children — about  one  hundred  and  fifty  Nome- 
Lackes,  and  the  rest  Wiley-Cows. 

48th  question.  Were  these  the  only  tribes  you  fed  the  beef  to? 

Answer.  Yes,  sir ;  the  only  tribes. 

49th  question.  Were  there  not  other  tribes  living  around  within 
twenty  or  thirty  miles  of  your  rancho ;  and  if  yea,  what  were  their 
names  ? 

Answer.  There  were  several  tribes  of  them  less  than  that.  There 
were  the  Norses,  and  several  others  I  cannot  think  of. 

50th  question.  You  said  that  the  Nome-Lackes  were  the  only  In- 
dians you  fed  the  beef  to,  because  they  were  the  only  ones  yon  were 
told  to  feed.    Who  told  you  to  feed  them  ? 

Answer.  Wosencraft. 

Slst  question.  Was  Wozencraft  present  when  the  cattle  were  de- 
livered to  you?  Did  you  receive  them  subject  to  his  instructions  as 
to  feeding  the  Indians? 

Answer.  I  do  not  know  whether  he  was  present  or  not.  I  did  not 
receive  the  cattle ;  Captain  Ford  received  them.  I  understood  they 
were  put  there  to  feed  the  Indians. 

62d  question.  By  Wozencraft's  direction? 

Answer.  Yes ;  by  his  direction  it  was  all  done. 

63d  question.  After  you  discontinued  feeding  the  Indians,  what 
was  done  with  the  cattle  which  Captain  Ford  had  received,  as  you  say? 

Answer.  They  were  running  on  the  prairie. 

64th  question.  Did  you  or  Captain  Ford,  or  any  person  you  know 
of,  deliver  these  cattle,  or  any  of  them,  to  Samuel  Norris,  or  anybody 
for  him? 

Answer.  No,  sir ;  I  never  did ;  and  if  any  one  else  did  I  don't 
know  it. 

66th  question.  When  Fat.  O'Brien  first  brought  the  cattle  up  to 
your  rancho,  how  larse  a  drove  was  it,  as  near  as  you  can  remember? 

Answer.  I  can't  tell  you  exactly.  Well,  something  under  a  hun- 
dred head — not  exceeding  that. 

The  counsel  for  claimant  here  closed,  and  counsel  for  United  States 
again  took  the  witness. 

66th  question.  Were  you  not  in  the  habit  of  feeding  the  Wiley- 
Cows  who  worked  for  you  before  these  cattle  were  brought  there  by 
Pat.  O'Brien. 
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Answer.  Yes,  sir;  them  that  worked  for  me  I  did,  and  ihem  that 
did  not  I  didn't.    I  feed  them  yet,  too. 

67th  question.  Did  Wozencraft  state  any  reason  why  he  wished  the 
Vome-Lackes  fed  with  beef? 

Answer.  The  reason  why  was,  he  wanted  to  get  them  in.  They 
were  talking  of  putting  them  on  a  reserration.  They  were  wild  at 
that  time,  and  he  could  not  get  near  them.  They  had  not  laid  off  a 
reserration  then,  but  were  talking  of  it. 

58th  question.  Do  you  know  whether  or  not  the  cattle  left  there  by 
Pat.  O'Srien^  as  you  have  stated,  and  which  you  did  not  kill,  returned 
to  Norris's  ranch  ? 

Answer.  I  do  not  know. 

59th  question.  Have  you  seen  them  there,  or  any  of  them,  lately, 
to  your  Knowledge  ? 

Answer.  No.  sir. 

60th  question.  Were  most  of  the  band  brought  there  by  Fat. 
O'Brien,  as  you  have  stated,  taken  to  other. places  above  or  below? 

Answer.  A  part  of  them  went  above.  I  do  not  know  the  amount| 
though. 

61st  question.  Did  you  ever  see  as  many  as  twenty  of  these  cattle 
on  your  ranch? 

Answer.  I  think  I  have  seen  as  many  as  that. 

62d  question.  Do  you  think  that  was  about  the  number  left  there 
by  O'Brien^  or  do  you  think  it  was  more  or  less  ? 

Answer.  I  do  not  know  exactly  the  number,  but  it  was  somewhere 
in  that  vicinity,  either  more  or  less. 

Orosit'^xciminaium. 

63d  question.  Might  there  not  have  been  as  many  as  thirty  cattle 
left  there? 

Answer.  Yes,  sir;  there  might  have  been  that  many. 

64th  question.  Could  you  swear  there  was  not  as  many  as  forty  ? 

Answer.  Well,  I  woiud  not  like  to  do  it,  sir. 

65th  question.  Then  I  understand  you  are  not  prepared  to  swear 
how  many  cattle  were  there  ? 

Answer.  No,  sir,  I  am  not;  I  wish  I  was. 

66th  question.  On  your  first  direct  examination  you  said  that  these 
cattle  were  not  salable  for  beef;  do  you  mean  that  there  were  no  peo- 
ple in  the  mines  or  elsewhere  in  the  Sacramento  valley  who  would 
buy  cattle  like  these,  or  almost  any  other  kind  of  cattle,  for  beef  in 
the  year  1851  ? 

Answer.  I  merely  mean,  sir,  in  a  beef  market  where  beef  was 
killed  for  city  use.  Take  the  lot  together,  they  were  not  merchanta- 
ble cattle^-not  beef  cattle. 

67th  question.  You  mentioned  a  certain  price  per  head  at  which 
you  said  these  cattle  could  be  bought;  at  what  place  or  places  could 
they  be  boueht  for  that  price  ? 

Answer.  I  think  they  could  have  been  bought  there  in  the  valley-^ 
that  class  of  cattle. 

68ih  question.  In  1851  did  you  buy  or  sell  many  cattle;  were  you 
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a  cattle  dealer;  and  what  were  year  opportanities  of  knowing  the 
price  of  cattle  ? 

Answer.  I  did  not  have  anything  to  do  with  baying  or  selling  cat- 
tle. All  the  way  I  knew  was  the  way  they  were  given  in  for  taxes 
on  the  assessor's  list. 

69th  question.  When  you  were  feeding  the  Indians  on  your  rancho, 
as  you  have  before  testified^  did  you  find  that  it  made  them  trouble- 
some about  your  premises,  or  in  any  manner  interfered  with  the  busi- 
ness of  your  rancho  ? 

Answer.  Well,  they  were  lazy  and  saucy,  and  would  steal  little 
things ;  that  was  all  the  trouble  they  were. 

70th  question.  Do  I  understand  you  that  it  was  on  account  of  these 
annoyances  that  you  ceased  feeding  thorn  ? 

Answer.  No,  sir  ;  it  was  not.  My  reason  for  it  was  that  Wozen- 
craft  never  attended  to  it ;  he  did  not  come,  as  he  had  promised.  I 
wrote  to  him,  and  he  did  not  come  or  answer  my  letter. 

[The  counsel  for  the  United  States  again  took  witness.] 

71st  question.  Was  not  the  current  price  of  cattle  a  subject  of  com- 
mon and  frequent  conversation  among  rancheros  in  1851,  as  well  as 
before  and  since? 

Answer.  I  suppose  it  was. 

72d  question.  Did  you  often  hear  the  current  prices  of  cattle  spoken 
of? 

Answer.  No,  sir. 

73d  question.  Did  you  or  not,  in  1851,  have  occasion  to  purchase 
cattle  or  sell  them? 

Answer.  No,  sir. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ?    If  you  do,  please  state  it. 

Answer.  Nothing  else. 

NoTB. — The  case  was  here  closed,  and  it  bein^  5  o'clock,  which  is 
the  ordinary  dinner  hour  of  all  persons,  the  reading  of  this  deposition 
is  postponed  till  to-morrow,  the  1st  of  June,  at  9  o'clock  in  the  morn- 
ing. 

TuESDAT,  June  I,  1858. 

The  witness  came  according  to  adjournment ;  the  deposition  having 
been  read,  and  such  verbal  corrections  made  as  the  witness  required^ 
the  deposition  b  closed. 

hia 

WILLIAM  C.  +  MOON. 

mark. 

State  op  Calipornia,  ) 

Otiy  and  County  of  San  Francisco^  \ 

On  the  31st  day  of  May  and  the  1st  day  of  June,  A.  D.  1858,  per- 
sonally came  William  C.  Moon,  the  witness  above  named,  and  after 
having  been  first  sworn  according  to  law  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  relative  to  the  above  claim,  the  qaes* 
tions  contained  in  the  foregoing  deposition  were  written  down  by  the 
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oommissioner,  and  then  proposed  bj  him  to  the  witness ;  and  the  an<-^ 
swers  thereto  were  written  down  hj  the  commissioner  in  the  presence 
of  the  witness,  and  after  the  witness  was  done  testifying,  the  deposi- 
tion was  read  over  to  him,  and  such  corrections  made  as  he  desired ; 
and  the  witness  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  William  C.  Moon,  taken  at  the  re- 
quest of  J.  B.  Townsend,  esq.,  counsel  for  the  United  States,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States  now 
pending  in  the  Court  of  Claims  in  the  name  of  Samuel  Norris.  Ther 
only  notification  in  this  case  is  attached  to  the  deposition  of  David 
Bowyer.  Mr.  Bandolph  attended  on  behalf  of  claimant,  and  did  ob- 
ject. 

TULLT  E.  WISE, 

Gommissianer, 

Oommisaioner^afees. 

Two  days,  at  |3  per  day |6  00 

Forty-six  folios,  at  20  cents  per  folio 9  20 

Administering  an  oath 10 

16  30 


UNITED  STATES  COURT  OP  CLAIMS. 

To  William  C.  Moon  : 

You  are  hereby  commanded  to  appear  before  TuUy  B.  Wise,  esq., 
a  commissioner  appointed  by  this  court  to  take  depositions,  on  the  31st 
day  of  May,  A.  D.  1858,  at  11  o'clock  in  the  forenoon,  at  the  office  of 
James  B.  Townsend,  esq.,  in  the  city  of  San  Francisco,  in  the  county 
of  Ban  Francisco  and  State  of  California,  then  and  there  to  testify  in 
the  case  of  Samuel  Norris  against  the  United  States,  now  pending  in 
this  court. 

Fail  not  of  appearance  at  your  peril. 

By  order  of  tne  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  o  1  ^&1  of  said  court,  at  Washington,  this  Slst  day  of  March,  A, 
L^'  ^-J  D.  1858. 

E.  M.  GABNETT, 
Amstant  Clerk  of  the  Court  of  Olaime. 

Unhbd  Siatk  Marshal's  Offigb, 

Northern  JXetrict  of  Calif omia. 

I  hereby  depute  U.  P.  Monroe  to  make  legal  service  and  return  of 
Una  writ,  the  same  as  I  can  do. 

P.  L.  SOLOMON, 
United  States  MarekaL 
Ban  Fsanciboo,  May  10, 1858. 

Bep.  0.  0.  267 1 
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I  certify  that  I  senred  a  copy  of  the  within  sabpoena  upon  William 
0.  Moon,  in  the  county  of  Tehamai  on  the  19th  day  of  May,  1858. 

P.  L.  SOLOMON, 

United  States  Marshal. 
By  U.  P.  MONROE,  D^fnUy. 


Yin.— Deposition  of  W.  B.  Grimshato. 

united  states  court  of  claims. 
Samuel  Nobris  vs.  The  United  States. 

On  this  28th  day  of  June,  A.  D.  1859,  personally  came  before  me 
William  B.  Grimshaw,  who,  having  been  first  sworn  according  to  law 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  relative 
to  the  claim  of  Samuel  Norris  against  the  United  States,  does  upon 
his  oath  depose  and  say:  My  name  is  William  B.  Qrimshaw ;  I  am  a 
liEirmer  and  stock  raiser ;  I  am  thirty- three  years  of  age  ;  I  have  re- 
sided the  past  year  in  Sacramento  county,  California ;  I  have  no 
interest,  either  direct  or  indirect,  in  the  claim  in  question  ;  I  am  not 
related  to  the  claimant  in  any  degree  whatever. 

This  case  was  adjourned  by  the  commissioner  from  11  o'clock  in  the 
forenoon  till  half-past  one  in  the  afternoon,  when  the  witness  being 
present,  the  examination  was  commenced  by  J.  B.  Townsend  on  behalf 
of  the  United  States,  who  comujenced  by  asking — 

Question.  When  did  you  first  come  to  California,  and  where  have 
you  resided  since  ? 

Answer.  I  came  to  California  in  the  summer  of  1848,  and  have  re- 
sided since  mostly  in  Sacramento  county ;  that  has  been  my  only  place 
of  residence  since  I  have  been  in  the  State. 

Question.  In  what  part  of  Sacramento  county  do  you  reside,  and 
how  long  have  you  resided  there  ? 

Answer.  At  a  place  called  Daylon's  ranch,  on  the  Cosumnes  river; 
I  have  resided  there  since  the  fall  of  1849. 

Question.  In  what  business  were  you  first  engaged  after  going  there 
in  the  fall  of  1849,  and  how  long  did  you  continue  in  that  business, 
and  in  what  business  have  you  been  since  engaged  ? 

Answer.  When  I  first  went  there  I  was  trading  with  the  Indians 
and  keeping  a  kind  of  general  store  and  tavern ;  since  then  I  have 
been  engaged  in  farming  and  raising  stock  ;  I  continued  trading  with 
the  Indians  from  November,  1849,  until  about  July,  1850. 

Question.  Since  your  residence  upon  said  Cosumnes  river  have  you 
become  acquainted  with  the  Indians  upon  said  river,  their  language, 
mode  of  life,  and  means  of  livelihood,  and  were  you  so  acquainted 
with  them  in  the  year  1851  ? 

Answer.  I  have  become  acquainted  with  several  of  the  tribes ;  I 
never  spoke  their  language ;  I  was  and  am  acquainted  with  their 
mode  of  life  and  means  of  livelihood,  and  I  was  so  acquainted  in  the 
ear  1861. 
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Question.  Can  yon  state  about  the  number  of  Indians  that  were 
upon  said  Cosumnes  rirer  and  in  its  vicinity  in  the  year  1861  ? 

Answer.  The  Indians  in  1851  had  all  left  our  neighborhood  and 
gone  up  into  the  mountains,  and  it  is  impossible  for  me  to  estimate 
the  number.  One  tribe  lived  right  at  Daylon's  ranch ;  another  lived 
at  Hick's  ranch,  fourteen  miles  below  ;  another  at  Pratt's  ranch,  five 
miles  above  Daylon's  ;  there  was  one  tribe  lived  right  across  the  river 
from  Daylon's ;  there  were  several  tribes  above  that  I  never  became 
acquainted  with.    This  was  on  the  river  that  I  am  speaking  of. 

Question.  Can  you  give  an  approximate  estimate  of  the  number  of 
Indians  that  were  living  on  or  near  said  river  before  they  left  for  the 
mountains,  as  you  have  stated  ? 

Answer.  I  should  set  down  their  number  when  I  first  knew  them  at 
about  two  hundred  and  fifty,  but  they  died  ofi*  very  rapidly,  so  that  in 
1851  there  could  not  have  been  a  great  many  of  them  left.  I  saw  the 
chief  of  the  tribe  that  lived  at  Daylon's  in  185:^,  and  he  told  me  that 
his  tribe  were  pretty  much  all  dead. 

Question.  What  did  these  Indians  that  lived  on  the  ranches  which 
yon  have  mentioned  do,  and  how  and  from  what  source  or  sources  did 
they  obtain  their  livelihood  ? 

Answer.  A  few  of  them  were  employed  around  the  ranches  as  va« 
queros  ;  the  rest  were  in  the  mountains  digging  gold ;  they  lived  on 
grasshoppers,  acorns,  grass  seed,  and  would  buy  beef  and  flour  from 
the  trading-posts  with  the  sold  they  dug. 

Question.  Were  those  wnich  you  have  mentioned  in  your  last  an- 
swer the  facts  in  regard  to  said  Indians  in  1850,  or  later  than  that 
time  ;  if  so,  how  late  ? 

Answer.  The  last  time  I  saw  the  Indians  together — I  mean  the 
tribe  that  lived  at  Daylon's — I  saw  about  twenty  of  them  in  1863, 
and  the  chief  told  me  that  was  all  that  was  left  of  them.  What  I 
have  just  stated  was  true  of  them  down  to  that  period  of  time. 

Question.  How  much  gold  could  they  ordinarily  gather  in  a  day 
in  the  mines  in  the  year  1851  ? 

Answer.  Well,  I  should  judge  they  could  make  from  three  to  five 
dollars  a  day  to  the  man,  because  the  white  people  drove  them  out  of 
the  best  diggings.    They  would  have  made  more  but  for  that. 

Question.  Were  there  any  Indian  hostilities,  actual  or  threatened, 
by  the  Indians  on  the  Cosumnes  against  the  whites  in  the  years  1850 
or  1851? 

Answer.  I  never  heard  of  the  Cosumnes  Indians  participating  in  any 
or  threatening  any. 

Question.  Would  you  have  heard  of  it  if  such  had  taken  place? 

Answer.  Yes,  sir ;  I  think  I  should. 

Question.  What  was  the  character  of  said  Indians  ;  peaceable  and 
inoffensive,  or  warlike  and  dangerous  ? 

Answer.  The  tribes  that  I  knew  were  very  peaceable  and  inoffensive; 
there  was  nothing  warlike  about  their  dispositions. 

Question.  Had  they  been  accustomed  to  live  among  and  serve  or 
labor  more  or  less  for  the  whites  prior  to  the  year  1851;  if  so,  for  how 
long  prior? 

Answer.  The  valley  Indians  had  been  accustomed  to  live  among 
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and  labor  for  the  whites  for  ten  years  prior  to  that ;  I  know  this  was 
the  case  from  the  time  of  my  coming  to  the  country,  and  hare  heard 
that  it  was  for  many  years  prior  thereto  ;  I  am  speaking  now  of  the 
valley  Indians ;  all  those  tribes  I  have  named  are  valley  Indians. 

Question.  Was  there  any  scarcity  of  the  means  of  livelihood  among 
these  Cosumnes  Indians  in  the  year  1851  P 

Answer.  There  was  no  scarcity  in  that  year. 

Question.  Did  their  usual  and  natural  food,  such  as  you  have  men- 
tioned^  exist  in  its  usual  abundance  amongst  them  during  that  year  ? 

Answer.  I  think  it  did  ;  yes,  sir. 

Question.  Did  you  know,  in  the  year  1851,  0.  M.  Wozencraft, 
Flavel  Belcher,  J.  Brown,  Samuel  Norris,  and  Larkin  Lamb? 

Answer.  I  knew  all  of  them  but  J.  Brown. 

Question.  Do  you  recollect  of  the  said  Wozencraft  being  on  the 
C!osumnes  river  in  the  year  1851;  if  so,  what  time  in  the  year,  as  near 
as  you  can  state,  was  it,  and  what  was  he  doing  there,  if  you  know ; 
and  who,  if  any  person  or  persons,  were  with  him  there  ? 

Answer.  I  don't  recollect  distinctly,  but  I  think  I  saw  him  at  Day- 
Ion's  ranch  late  in  the  fall  of  1851 ;  I  think  he  stopped  there  in  a 
buggy;  I  do  not  know  what  he  was  doing  on  that  river,  of  my  own 
knowledge ;  my  recollection  is  very  indistinct  of  his  having  been  there 
at  all ;  I  have  seen  him  frequently  at  Sacramento  city  in  the  latter 

fart  of  1851  ;  I  can't  recollect  whether  any  person  was  with  him,  but 
think  he  was  in  a  buggy  alone. 

Question.  Do  you  know  of  any  cattle  having  been  taken  up  on  the 
Cosumnes  river  professedly,  or,  as  it  was  reported,  to  feed  Indians  with; 
if  so,  how  many  do  you  know  having  been  taken  there,  and  when  ? 

Answer.  I  know  of  about  twenty-five  going  there  in  one  band,  said 
to  be  to  feed  the  Indians  ;  this  was  late  in  the  summer  of  1851. 

Question.  Who  was  taking  them  up  there,  and  do  you  know  whether 
they  had  been  there  or  not  previously  ? 

Answer.  A  man  by  the  name  of  Patrick  O'Brien,  assisted  by  some 
Indian  vaqueros,  was  driving  them ;  and  I  understood  from  O'Brien 
that  they  were  some  that  had  been  up  there  and  had  escaped  back  to 
the  ranch;  this  lot  of  twenty-five  was  all  I  ever  knew  of  personally 
being  taken  there. 

Question.  Where  was  Flavel  Belcher  stopping  'in  the  year  1851, 
or  any  part  of  that  year,  and  how  far  from  your  place,  at  Daylon's 
ranch? 

Answer.  I  heard  of  him  about  twenty  miles  above  Daylon's  ranch, 
on  the  Cosumnes  river,  early  in  the  fall  of  1851, 1  think ;  I  was  not 
acquainted  with  him  in  that  year,  I  think. 

Question.  Had  he  ever  resided  upon  the  said  Cosumnes  river,  or  in 
that  vicinity,  prior  to  that  time? 

Answer.  I  never  heard  of  him. 
t  Question.  Do  you  know  what  he  was  doing  on  the  Cosumnes  river 
in  the  fall  of  1851  ? 

Answer.  I  heard  that  he  had  cattle  for  sale  ;  he  told  me  so  after* 
wards  himself. 

Question.  Did  you  ever  see  0.  M.  Wozencraft  on  the  Coeumnes  river, 
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or  know  of  his  beinc  on  that  river  dnring  the  year  1851 ,  except  the 
one  time  which  you  have  mentioned  when  you  saw  him  in  a  buggy  ? 

Answer.  That  is  the  only  time,  and  my  memory  is  not  very  clear 
as  to  that  time. 

Question.  Can  you  state  the  effect  of  giving  the  Indians  beef,  upon 
the  Gosumnes  river ,  so  far  as  it  was  done  in  the  year  186 1,  and  whether 
beneficial  or  otherwise,  and  in  what  respects  ? 

Answer.  The  general  opinion  was  that  it  was  a  bad  plan  ;  it  was 
injurious ;  it  had  the  effect  to  make  them  lazy,  for  as  long  as  they 
could  get  beef  for  nothing,  of  course  they  would  not  work ;  it  inducea 
a  belief  in  their  minds,  I  think,  that  the  government  was  bound  to 
feed  them  ;  it  spoilt  them  as  work  hands 

Question.  Do  you  recollect  what  kind  of  cattle  and  quality  those 
were  which  you  saw  Pat.  O'Brien  taking  up  on  the  Gosumnes  river, 
at  the  time  you  have  mentioned  ? 

Answer.  Yes,  sir ;  the  greater  portion  of  them  were  inferior  cattle, 
not  very  salable ;  they  were  thin  in  flesh,  and  stags,  or  torones. 

Question.  What  was  the  market  value  of  such  cattle  at  that  time? 

Answer.  That  I  can't  say,  because  I  never  sold  any  but  first  class 
cattle.  Nobody  offered  any  such  as  those  that  Pat.  O'Brien  carried 
up  for  sale.     It  was  no  use  to  offer  any  but  first  class  cattle  for  sale. 

Question.  What  would  you  have  given  per  head  for  such  cattle  as 
yon  saw  Pat.  O'Brien  taking  up  at  the  time  mentioned,  or  at  what 
price  per  head,  from  your  knowledge  of  the  value  of  stock  at  that 
time,  could  said  cattle  have  been  sold  for  ? 

Answer.  It  would  be  very  hard  to  fix  a  valuation  upon  such  cattle, 
because  the  country  was  overstocked  with  first  class  cattle  in  that 
year,  and  they  were  down  very  cheap.  They  were  not  cattle  that  I 
would  purchase  at  all — the  most  of  them — because  when  you  once 
got  them  on  your  hands  they  would  stick  there.  Some  of  the  Daylon 
cattle  were  put  up  in  the  fall  of  that  year  at- auction,  and  sold  at  fif- 
teen dollars  a  head.  They  were  more  salable  cattle  than  those  that 
"  Pat."  O'Brien  carried  up  there. 

Question.  You  have  said,  in  answer  to  a  question  which  I  put  to 
you,  that  the  general  opinion  was,  that  the  effect  of  giving  the  In- 
dians beef,  so  far  as  practiced  on  the  Cosumnes,  was  a  bad  plan;  please 
state,  if  you  can,  what  was  the  general  opinion  of  the  white  people 
residing  upon  or  in  the  vicinity  of  said  Gosumnes  river,  in  the  year 
1851,  in  regard  to  the  propriety,  expediency,  or  necessity  of  feeding 
said  Indians  with  beef  by  or  on  account  of  the  government  ? 

Answer.  The  opinion  generally  expressed  was  that  it  was  entirely 
unnecessary.  They  used  to  laugh  at  it  and  joke  about  it  a  good  deal. 
It  was  regarded  as  entirely  useless.  The  general  sentiment  was  that 
it  was  worse  than  useless. 

Question.  Are  you  a  man  of  family,  and  what  property,  if  any,  do 
you  and  your  family  own  in  Galifornia  ? 

Answer.  I  am  a  man  of  family;  we  own  a  ranch  and  stock.  If  I 
recollect  right,  our  last  year's  tax  list  was  assessed  on  |23,000  worth 
of  property. 

The  counsel  for  the  United  States  here  closed,  and  no  one  being 
present  to  cross-examine,  there  can  be  no  cross-examination. 
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Question.  Do  you  know  anything  else  relative  to  the  claim  in 
question  ?    If  you  do,  please  state  it. 
Answer.  No,  sir. 

W.  R.  GRIMSHAW. 

State  of  Caupornia,  ) 

City  and  County  of  San  Francisco j  J  * ' 

On  this  28th  day  of  June^  A.  D.  1859,  personally  came  William  R. 
Grimshaw,  the  witness  above  named,  and  after  having  been  first 
Bworn,  according  to  law,  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  questions  contained  in  the  within  deposi- 
tion were  written  down  by  the  commissioner,  and  then  proposed  by 
him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  and  after  the  deposi- 
tion was  completed  it  was  read  over  to  the  witness,  and  such  correc- 
tions made  as  he  desired,  and  the  witness  then  signed  the  deposition 
in  the  presence  of  the  commissioner.  The  deposition  of  William  B. 
Grimshaw,  taken  at  the  request  of  J.  B.  Townsend,  esq.,  attorney 
for  the  United  States,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in 
the  name  of  Samuel  Norris.  The  adverse  party  was  notified  and  did 
not  attend.     The  notification  if  hereto  annexed. 

TULLT  R.  WISE, 

Commissioner. 

Commissioner's  fees. 

One  day |3  00 

Thirty  folios,  at  20  cents  per  folio 6  00 

Administering  oath 10 

9  10 


IN  THE  UNITED  STATES  CX)URT  OF  CLAIMS. 

Samuel  Norris,  claimant,  vs.  The  Unitbd  States,  defendant. 

San  Francisco,  June  7, 1859. 

The  above  named  claimant  will  take  notice  that  the  testimony  of 
William  R.  Grimshaw,  Harry  Clark,  Larkin  Lamb,  and  William 
McMullen  will  be  taken  on  behalf  of  the  United  States  in  the  above 
entitled  cause  at  the  office  of  James  B.  Townsend,  esq.,  in  the  city 
and  county  of  San  Francisco,  State  of  California,  before  a  commis*- 
sioner  of  said  court,  commencing  the  taking  of  said  testimony  on 
Tuesday  the  twenty-eighth  day  of  June,  A.  D.  1859,  at  eleven  o'clock 
a.  m.,  and  if  not  completed  on  that  day,  continuing  the  taking  of 
said  testimony  thereafter  upon  adjournments,  to  be  designated  by 
said  commissioner,  until  completed. 

R.  H.  GILLETT,  Solicitor, 
By  JAS.  B.  TOWNSEND, 
Agent  of  said  solicitor  for  Calif omia. 
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San  FbancisoO)  Odli/omia^  July  5, 1869. 
The  taking  of  the  deposition  of  William  McMnllen  is  adjourned 
till  to-morrov  the  6th  day  of  July,  A.  D.  1859,  at  10  o'clock  in  the 
forenoon. 

TULLY  R.  WISE,  Commissioner. 

United  States  Mabshal's  Office, 

San  FrandscOy  June^  1859. 
I  certify  that  I  personally  served  a  copy  of  the  within  notice  to  take 
testimony  on  Samuel  Norris,  in  the  city  of  Sacramento,  on  the  14th 
day  of  June,  1869. 

P.  L.  SOLOMON, 

United  States  Marshal^ 
By  JOHN  H.  WILLIAMS, 
Dqmty. 

San  Fbancisco  June  28, 1869. 
Having  completed  the  deposition  of  William  B.  Grimshaw,  one  of 
the  witnesses  within  named,  I  hereby  adjourn  the  further  taking  of 
the  testimony  of  the  other  witnesses  within  named  until  Friday  the 
let  of  July,  A.  D.  1859,  at  11  o'clock  in  the  forenoon. 

TOLLY  B.  WISE,  Commissioner. 

San  Francisoo,  Jtdy  1,  1859 — 11  a.  m. 

The  taking  of  the  depositions  of  the  within  named  witnesses  is 
adjourned  till  2  o'clock  this  day,  the  commissioner  being  engaged 
otherwise. 

TOLLY  B.  WISE,  Commissioner. 

San  Francisco*  July  1, 1859 — 2  o'clock  p.  m. 

The  taking  of  the  depositions  of  the  within  named  witnesses  is 
adjourned  till  the  5th  day  of  July,  A.  D.  1859,  at  9  o'clock  a.  m.,  at 
the  request  of  Larkin  Lamb  and  by  consent  of  counsel  for  the  United 
States. 

TULLY  B.  WISE,  Commissioner. 


UNITED  STATES  COURT  OF  CLAIMS. 

To  Wm.  B.  Gribcshaw  : 

You  are  hereby  commanded  to  appear  before  TuUy  B.  Wise,  esq., 
a  commissioner  appointed  by  this  court  to  take  depositions,  on  the  28th 
day  of  June,  A.  D.  1859,  at  11  o'clock  in  the  forenoon,  at  the  office 
of  James  B.  Townsend,  esq.,  in  the  city  of  San  Francisco,  in  the 
county  of  San  Francisco,  and  State  of  California,  then  and  there  to 
testify  in  the  case  of  Samuel  Norris  against  the  United  States,  now 
pending  in  this  court. 

Fail  not  of  appearance  at  your  peril. 

By  order  of  the  Court  of  Claims. 
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In  tefltimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r_  ^  -,    seal  of  said  oourt|  at  Washington,  this  31st  day  of  March, 

LL.S.J         ^       JJ        jggg 

E.  M.  GARNETT, 
Amstant  Clerk  of  the  CouH  of  Claims. 

TTnitbd  States  Mabshal's  Office, 

Norihem  District  of  Caiifomia. 
I  herehy  certify  that  I  have  served  this  writ  personally,  by  copy,  on 
William  B.  Grimshaw,  at  his  residence,  in  Sacramento  county,  on  the 
Mthdayof  June,  1859. 

P.  L.  SOLOMON, 

United  States  Marshaly 
By  JOHN  H.  WILLIAMS, 

Deputy. 
San  Fbancdsco,  June  VI,  1859. 

The  taking  of  this  deposition  is  adjourned  till  half-past  one  o'clock 
this  afternoon,  because  the  commissioner  is  otherwise  engaged  and 
cannot  proceed  until  that  hour.  San  Francisco,  28th  day  of  June, 
A,  D.  1869,  at  11  o'clock  in  the  forenoon. 

TULLT  B.  WISE, 

Commiasioner. 


IX. — Deptmtion  of  L.  Lamb. 

united  states  court  of  clailis. 

Samuel  Norrib  vs.  The  United  States. 

On  this  6th  day  of  July,  A.  D.  1859,  personally  came  before  me 
Larkin  Lamb,  pursuant  to  adjournments  heretofore  made,  who,  having 
been  first  duly  sworn  according  to  law  to  tell  the  truth,  the  whole 
truth,  and^  nothing  but  the  truth,  relatire  to  the  claim  of  Samuel 
Norris  against  the  United  States,  docs  upon  his  oath  depose  and  say: 
My  name  is  Larkin  Lamb ;  I  am  a  farmer ;  I  am  forty-one  years  of 
age ;  I  have  resided  in  Cosumnes  township,  in  Sacramento  county, 
during  the  past  year ;  I  have  no  interest,  either  direct  or  indirect,  m 
the  claim  in  question ;  I  am  not  related  to  the  claimant  in  any  degree 
whatever. 

The  examination  was  commenced  by  J.  B.  Townsend,  esq.,  on  be- 
half of  the  United  States,  by  asking  as  follows : 

Question.  When  did  you  first  come  to  California,  and  where  have 
you  since  resided  ? 

Answer.  1  arrived  in  California  in  August,  1850,  and  havo  resided 
in  Cosumnes  township,  in  Sacramento  county,  since  the  fall  of  1850. 

Question.  How  far  from  the  Ccsumnes  river  do  you  reside,  and  have 
you  resided  since  the  fall  of  1850,  and  on  which  side  of  said  river? 

Answer.  I  reside  one  mile  and  a  half  from  the  Cosumnes  river,  and 
on  the  south  side  of  it,  and  have  resided  thero  since  the  spring  of  1861. 
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Question.  What  bosiDess  were  you  carrying  on  there  during  the 
year  1851? 

Answer.  Keeping  a  public  house. 

Question.  Did  you  in  1851  know  Flavel  Belcher ;  if  so,  where  did 
you  know  him? 

Answer.  I  knew  a  man  named  Belcher  in  1851 ,  but  I  do  not  know 
what  his  first  name  was ;  I  knew  him  at  my  house  on  the  Cosumnes 
river. 

Question.  When  did  he  come  to  your  house^  and  how  long  did  he 
remain  there? 

Answer.  I  am  not  positive  in  regard  to  the  time  when  he  came 
there ;  I  think  it  was  in  December^  1851 ;  he  remained  there  in  the 
neighborhood  of  three  months. 

Question.  What  was  he  doing  whilst  there? 

Answer.  He  had  a  band  of  Spanish  cattle,  which  he  was  ranching 
there. 

Question.  About  how  many  cattle  was  he  ranching  there  ? 

Answer.  About  one  hundred  head ;  I  cannot  tell  precisely. 

Question.  What  disposition  did  he  make  of  said  cattle,  or  of  any  of 
them,  whilst  remaining  there,  or  at  the  time  that  he  left  ? 

Answer.  He  sold  a  portion  of  the  cattle  to  residents  in  the  neigh- 
borhood there ;  a  portion  of  them  were  driven  to  the  forks  of  the 
Cosumnes;  the  balance  he  sold,  previous  to  leaving,  to  John  Morri- 
son &  Co. 

Question.  Were  any  of  said  cattle  distributed  gratuitously  to  the 
Indians? 

Answer.   No,  sir. 

Question.    Were  any  of  said  cattle  sold  to  the  Indians  ? 

Answer.  No,  sir;  not  while  be  had  them  there ;  there  wore  some  of 
the  cattle  sold  to  the  Indians  after  Belcher  had  sold  out  to  the  other 
man,  Morrison. 

Question.  At  what  prices  were  they  sold  to  the  Indians,  and  what 
kind  of  cattle? 

Answer.  They  were  sold  at  sixteen  dollars  a  head ;  they  were  Span- 
ish stags,  called  torones. 

Question.  Where  had  said  Belcher  been  living  or  staying  prior  to 
his  coming  to  your  place? 

Answer.   He  had  been  living  at  the  forks  of  the  Cosumnes  river. 

Question.  Do  you  know  what  he  had  been  doing  at  the  forks  of  the 
Cosumnes  river,  and  how  long  he  had  befen  staying  there  previously  ? 

Answer.  Of  my  own  personal  knowledge  I  do  not  know,  as  I  never 
saw  him  there ;  he  told  me  himself  he  had  been  living  there,  but  how 
long  I  do  not  know ;  he  was  reported  to  be  dealing  with  the  Indians ; 
he  said  so  himself.  He  claimed  to  be  Indian  agent.  I  understood 
from  him  that  he  had  had  a  store  there. 

Question.  Do  you  know  of  said  Belcher  collecting  any  cattle  that 
had  strayed  from  the  forks,  or  from  his  trading-post  ? 

Answer.  Yes,  sir ;  but  not  any  of  this  band  that  he  had  at  my 
house ;  they  were  some  that  he  had  previous  to  his  coming  to  my 
house. 
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Question.  How  many  did  he  so  collect^  and  what  did  he  do  with 
them? 

Answer.  He  collected  some  six  or  seven.  I  am  not  positive  of  the 
number.     We  drove  them  into  the  mountains  and  sold  them. 

Question.  Did  he  owe  you  when  he  left?    If  so,  for  what? 

Answer.  He  owed  me  some  forty  dollars  loaned  money  to  pay  ex- 
penses in  hunting  up  these  stray  cattle. 

Question.  Has  he  ever  paid  it  to  you? 

^  Answer.  No,  sir,  only  a  small  portion  of  it ;  the  portion  that  he 
did  pay  me  was  by  leaving  a  bridle  and  giving  me  a  Spanish  stag ; 
that  is,  he  gave  me  his  right  to  it.  It  was  out  on  the  plains,  and  I 
never  saw  it. 

Question.  How  far  was  Samuel  Norris's  ranch  from  Cosumnes  river, 
where  you  were  located  ? 

Answer.  Some  twenty  miles.  I  know  this  from  general  informa- 
tion. 

Question.  How  far  above  Daylon's  old  place  on  the  Cosumnes  is 
yours? 

Answer.  Between  seven  and  eight  miles. 

Question.  Did  you,  in  1851  or  1862,  know  one  J.  Brown,  a  person 
residing  on  or  near  said  Cosumnes  river? 

Answer.  No,  sir. 

Question.  What  means  of  livelihood  had  the  Indians  of  the  Cosumnes 
river  and  vicinity  in  the  year  1851  ? 

Answer.  They  had  the  same  means  that  they  have  now ;  which  is, 
mansenita  berries,  acorns,  grasshoppers,  fish,  wild  seeds,  roots,  and 
mining ;  they  mined  then,  more  or  less,  and  now.  Their  chances  for 
obtaining  gold  were  greater  then  than  now. 

Question.  How  much  gold  could  they  then  ordinarily  gather  ia  a 
day? 

Answer.  I  could  not  give  any  definite  answer  to  that  question. 
The  way  they  worked  was  with  a  pan  and  crowbar^  and  they  would 
pan  out  and  sometimes  get  a  large  amount. 

Question.  Were  there  any  Indian  hostilities  against  the  whites, 
actual  or  threatened,  on  the  Cosumnes  river  in  the  year  1850  or  1861  ? 

Answer.  I  could  not  say  as  regards  1860;  as  regards  1851,  there 
was  none. 

Question.  Was  there  any  scarcity  of  food  among  the  Indians  of  the 
Cosumnes  during  the  year  1851  ? 

Answer.  No,  sir ;  they  had  a  plenty  of  their  kind  of  food.  There 
was  as  plenty  that  year  as  there  has  been  any  year  since.  There  was 
a  plenty  of  their  kind  of  food,  I  mean,  but  whether  they  got  it  or  not 
I  do  not  know. 

Question.  What  use  did  they  make  of  the  gold  they  gathered  in 
1851? 

Answer.  They  sold  it  to  any  one  that  would  give  them  coin  for  it. 
They  used  the  coin  to  get  clothes  and  food,  such  as  the  traders  had  to 
sell,  hard  bread,  occasionally  beef.  I  have  bought  many  an  ounce  of 
gold  dust  from  the  Indians,  and  there  were  others  that  made  a  business 
of  it  more  than  I  did. 

Question.  What  was  the  style  of  the  firm,  and  who  composed  it, 
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of  whicli  the  Morrison  you  spoke  of  was  a  member  ?  I  mean  the 
Morrison  to  whom  Belcher  transferred  the  remnant  of  the  cattle  which 
he  had  at  your  place? 

Answer.  The  style  of  the  firm  was  Bebee,  Morrison  &  Company ; 
it  was  composed  of  Bebee,  Morrison,  and  Simpson.  I  cannot  give  the 
first  names  of  any  except  Morrison,  whose  name  was  John. 

Question.  What  business  were  they  doing,  and  where,  at  that  time ; 
and  are  they  or  not  still  in  business  ? 

Answer.  They  were  traders  in  the  mines,  selling  provisions  and 
clothing  to  the  miners,  and  carried  on  the  butchering  business  at  the 
forks  of  the  Cosumnes  river.  They  are  in  the  same  business  now,  with 
the  exception  of  butchering,  and  are  in  the  same  place. 

[The  claimant  and  his  counsel,  or  either  of  them,  are  not  present. 
The  counsel  for  the  United  States  here  closed.  J 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ?    If  you  do,  please  state  it. 

Answer.  I  do  not  know  anything  else  in  regard  to  it. 

LARKIN  LAMB. 

State  of  California,  )     . 

Oily  and  County  of  San  FranciscOy  \ 

On  this  6th  day  of  July,  A.  D.  1859,  personally  came  Larkin  Lamb, 
the  witness  above  named,  and,  after  having  been  first  sworn  according 
to  law  to  tell  the  truth,  the  whole  truths  and  nothing  but  the  truths 
relative  to  the  claim  of  Samuel  Norris  against  the  United  States,  the 
questions  contained  in  the  above  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness,  and  the 
answers  thereto  were  written  down  by  the  commissioner,  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner ;  but  before  the  deposition  was  signed,  it  was 
carefully  read  over  to  the  witness,  and  such  corrections  made  as  he 
desired.  The  deposition  of  Larkin  Lamb,  taken  at  the  request  of  J. 
B.  Townsend,  esq.,  counsel  for  the  United  States,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States  now  pending  in  the 
Court  of  Claims  in  the  name  of  Samuel  Norris.  The  adverse  party 
was  notified,  and  did  not  attend.  The  notification  is  attached  to  the 
deposition  of  William  B.  Grimshaw  in  this  case. 

TULLT  R.  WISE,  Oommisaioner. 

Commissioner*  8  ftea. 

Two  days |6  00 

Twenty  folios,  at  twenty  cents  per  folio 4  00 

Administering  an  oath 10 

10  10 


For  the  other  day  charged  in  this  deposition,  see  the  case  of  Samuel 
Norris  against  the  United  States,  the  deposition  of  William  R.  Grim- 
shaw, and  the  notice  annexed,  upon  which  an  adjoarnment  is  noted. 
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UNITED  STATES  COUBT  OF  CLAIMS. 

To  Laeein  Lamb: 

You  are  hereby  commanded  to  appear  before  TuUy  R.  Wise,  esq., 
a  commigsioner  appointed  by  this  court  to  take  depositions,  on  the  1st 
day  of  July,  A.  D.  1859,  at  11  o'clock  in  the  forenoon,  at  the  office  of 
James  B.  Townsend,  esq.,  in  the  city  of  San  Francisco,  in  the  county 
of  San  Francisco  and  State  of  California,  then  and  there  to  testify  in 
the  case  of  Samuel  Norris  against  the  United  States,  now  pending  in 
this  court. 

Fail  not  of  appearance  at  your  peril. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  a  1  ^^^  of  said  court,  at  Washington,  this  7th  day  of  June,  A.  D. 
L^'^-J  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 

I  hereby  specially  depute  William  H.  Beeder  to  serve  the  within 
writ  and  make  legal  return  thereof. 

P.  L.  SOLOMON, 
United  States  Marshal. 
Michigan  Bab,  June  16,  1859. 

I  hereby  certify  that  I  made  due  service  of  the  within  subpoena  by 
giving  a  true  copy  of  the  same  to  the  person  named  Larkin  Lamb. 

P.  L.  SOLOMON, 
United  States  Marshal^ 
By  W.  H.  BEEDER, 

Special  Deputy. 
Michigan  Bar,  June  18, 1869. 

The  taking  of  this  deposition  is  postponed  till  2  o'clock  this  day, 
because  the  commissioner  is  otherwise  engaged. 

TULLT  R.  WISE, 

Commissioner, 
San  Francisco,  July  1,  1859,  11  o'dodc  a.  m. 


X. — Deposition  of  W.  McMvllen. 

united  states  court  op  claims. 

Samuel  Norrk  vs.  The  United  States. 

On  this  sixth  day  of  July,  A.  D.  1859,  personally  appeared  before 
me  William  McMullen,  a  witness  produced  on  behalf  of  the  United 
States,  who,  having  been  first  sworn  according  to  law  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  relative  to  the  claim  of 
Samuel  Norris  against  the  United  States,  does,  upon  his  oath,  depose 
and  say — (this  deposition  was  adjourned  from  11  o'clock  on  the  6th 
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July  to  10  o'clock  in'  the  forenoon  of  this  daj,  and  now  the  witness  is 
present  and  counsel  for  United  States  is  ready  to  proceed — see  the 
notice  annexed  to  the  deposition  of  William  B.  Grimshaw) — ^that  his 
name  is  William  McMnllen  ;  that  he  is  a  water-ditch  tender ;  that  he 
is  thirty-two  years  of  age ;  that  he  has  resided  the  last  six  months  at 
Lancha  Plana,  in  AmMor  county,  and  the  six  months  previous  at 
Bich  Bar,  in  the  same  county,  on  the  Oosumnes  river  ;  that  he  has  no 
interest,  either  direct  or  indirect,  in  the  claim  in  question  ;  that  he  is 
not  related  to  the  claimant  in  any  degree  whatever.  The  examina- 
tion was  commenced  hy  J.  B.  Townsend,  esq.,  on  hehalf  of  the  United 
States,  who  commenced  hy  asking  the  following : 

Question.  Of  what  ditch  company  are  you  water  tender? 

Answer.  Of  Lancha  Plana  Water  Company's  ditch. 

Question.  For  what  purpose  does  said  water  company  supply  water? 

Answer.  For  mining  purposes. 

Question.  Have  you  charge  and  management  of  the  collection  of 
their  rents  for  water  ? 

Answer.  I  have,  on  the  Lancha  Plana  hranch. 

Question.  When  did  you  first  come  to  California,  and  when  did  you 
first  settle  on  the  Cosumnes  river,  and  at  what  point  on  said  river  ? 

Answer.  I  arrived  in  San  Francisco  on  the  9th  day  of  July,  1849, 
and  in  the  spring  of  1850 1  located  on  the  Cosumnes  river,  near  Cook's 
har,  on  a  ranch,  and  remained  there  until  December  of  the  same  year, 
and  from  December  till  June,  1851, 1  was  travelling  about  the  State; 
at  that  time  I  located  on  the  Cosumnes  river,  at  Big  Bar,  and  remained 
there,  or  in  that  vicinity,  until  December,  1868 ;  at  that  time  I  went 
to  Lancha  Plana,  where  I  now  reside. 

Question.  How  far  is  "  Big  Bar"  from  '^  Daylon's  Old  Place,"  on 
the  Cosumnes  river  ? 

Answer.  About  sixteen  miles  above. 

Question.  Did  you,  in  the  year  1851,  know  one  Flavel  Belcher  ;  if 
so,  when  and  where  did  you  know  him  ? 

Answer.  I  never  had  any  personal  acquaintance  with  him ;  I  fre- 
quently saw  him  when  he  was  located  at  Wisconsin  Bar. 

Question.  How  far  was  Wisconsin  Bar  from  Big  Bar,  where  you  say 
yon  stayed,  and  was  it  above  or  below  ? 

Answer.  It  was  one  mile  below  Big  Bar. 

Question.  In  what  business  were  you  engaged  at  Big  Bar  in  1861  ? 

Answer.  Mining. 

Question.  During  your  residence  on  the  Cosumnes  river  have  you  be- 
come acquainted  with  the  Indian  tribes  or  bands  living  on  said  river  ? 

Answer.  I  was  pretty  well  acquainted  with  all  in  that  neighbor- 
hood below  the  forks  of  the  river — the  Cosumnes  river  I  mean. 

Question.  What  number  of  Indians,  to  the  best  of  your  judgment, 
were  there  living  upon  said  Cosumnes  river  in  the  year  1851  ? 

Answer.  A  portion  of  them  lived  some  distance  from  the  river,  some 
two  or  three  miles;  including  these,  I  should  judge  there  were  from 
two  to  three  hundred,  not  less  than  two  nor  exceeding  three. 

Question.  Were  there  any  hostilities  committed  or  threatened  by 
the  Indians  of  the  Cosumnes  river  against  the  whites  during  the  years 
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1860  or  1861^  after  your  settling  on  the  CiosQmnes  rirer,  as  you  hare 
stated? 

Answer.  None. 

Question.  In  what  condition  were  said  Indians  in  reference  to  food 
in  the  year  1861,  and  upon  what  food  did  they  at  that  time  live,  and 
in  what  way  procure  it? 

Answer.  They  had  an  abundance  of  food,  and  they  lived  principaUy 
upon  beef,  and  hard  breads  and  flour ;  they  procured  it  through  min- 
ing for  ^old. 

Question.  Did  the  Indians  on  the  Ck>sumne  river  gather  much  gold 
in  the  year  1861^  and  how  much  did  they  gather  ordmarily  in  a  day  or 
by  a  day's  work? 

Answer.  They  gathered  a  large  amount  of  gold,  seldom  working 
more  than  half  a  day  at  a  time,  and  they  generally  collected  from  one 
to  twenty  dollars  in  a  half  a  day  to  the  man,  or  rather  to  the  woman, 
as  the  men  seldom  worked. 

Question.  Could  they  always  make  an  abundant  livelihood  by  this 
means— that  is,  by  gathering  gold — in  1861? 

Answer.  They  could. 

Question.  What  was  Flavel  Belcher  doing  at  Wisconsin  Bar  in 
1861,  and  at  what  time  in  the  year  did  he  come  there,  and  how  long 
remain  there? 

Answer.  He  was  engaged  in  trading  principally  with  the  Indians, 
and  as  near  as  I  can  recollect  he  came  there  in  the  month  of  July,  the 
first  or  middle  of  July  ;  he  remained  there  from  four  to  six  weeks. 

Question.  Did  he  have  a  store  at  Wisconsin  Bar  for  the  purpose  of 
his  Indian  trade? 

Answer.  He  did. 

Question.  Was  he  successful  in  securing  the  trade  with  the  Indians  ? 

Answer.  I  think  he  was. 

Question.  Do  yon  know  whether  any,  and  if  so,  what  persons  were 
interested  with  him  in  said  trade? 

Answer.  I  don't  know. 

Question.  What  articles  did  said  Belcher  sell  to  the  Indians? 

Answer.  He  sold  them  flour ;  he  sold  a  great  deal  of  raisins,  can 
meats,  lobsters,  &c.,  beads,  jews-harps,  trinkets,  &c. 

Question.  Did  he  have  any  cattle  at  his  trading  post? 

Answer.  A  few. 

Question.  Do  you  know  what  he  did  with  them,  that  is,  what  use  he 
mado  of  them? 

Answer.  He  butchered  them  for  beef. 

Question.  What  did  he  do  with  the  beef? 

Answer.  On  some  occasions  he  gave  some  to  the  Indians,  that  is, 
when  they  held  a  fandango  at  his  place  ;  what  else  he  did  with  the 
beef  I  do  not  know  of  my  own  personal  knowledge.  His  giving  them 
beef  on  these  occasions  had  a  tendency  to  secure  him  the  Indian  trade. 

Question.  Do  you  know  if  any  of  the  cattle  which  he  had  up  there 
escaped  from  him. 

Answer.  He  stated  to  me  and  others  on  one  occasion  that  some  fif- 
teen head  had  escaped  from  him  the  day  before,  and  he  thought  they 
had  gone  back  to  the  ranch. 
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Qaestion.  To  what  rancli  did  he  allude  ? 

Answer.  To  Samuel  Norris's. 

Queetion.  What  quality  of  cattle  were  those  which  you  saw  said 
Belcher  have  at  Wisconsin  Bar? 

Answer.   Very  poor. 

Question.  You  say  Belcher  remained  there  ahout  six  weeks  ;  do  you 
know  whither  he  went  from  there,  and  did  you  see  him  hack  there 
any  more  after  his  so  leaving  ? 

Answer.  I  do  not  know  where  he  went  from  there,  and  I  never  saw 
him  back  there  again  ;  it  was  generally  reported  that  the  reason  he 
left  was  because  there  was  some  mistake  about  the  appropriation  for 
the  Indians. 

Question.  What  was  the  effect,  if  you  can  state  it,  of  said  Belcher's 
intercourse  and  connexion  with  said  Oosumnes  Indians  ? 

Answer.  His  connexion  with  the  Indians  had  a  tendency  to  make 
them  saucy  and  troublesome,  and  they  acquired  an  idea  that  the  whole 
country  belonged  to  them,  and  the  whites  should  pay  them  for  the 
privilege  of  mining ;  the  general  impression  was  that  they  received 
this  idea  from  Belcher.  They  became  troublesome  about  getting  into 
the  claims  of  the  whites  and  washing  out  gold,  and  when  they  were 
told  to  leave  they  replied  that  it  all  belonged  to  them;  that  the  whites 
had  no  business  here. 

Question.  Had  they  shown  any  such  conduct  or  expressed  any  such 
sentiments  prior  to  said  Belcher's  coming  there  and  commencing  to 
trade  with  them  ? 

Answer.  They  had  not;  previously  they  had  always  been  very 
quiet  and  respectful  to  the  whites ;  there  had  been  some  little  thieving 
previously,  but  that  is  always  the  case  where  they  are. 

Question.  Were  there  other  Indian  traders  in  that  vicinity  who 
were  there  when  Belcher  came  there  ? 

Answer.  There  were  no  exclusive  Indian  traders — that  is,  no  traders 
who  traded  exclusively  with  the  Indians ;  there  were  two  trading- 
posts  near  there  that  depended  as  much  upon  the  Indian  trade  as  upon 
other  trade.  One  of  these  traders  had  been  there  from  the  winter  of 
1849,  and  the  other  only  a  short  time  before  Belcher  came. 

Question.  Did  the  said  Indians  make  any  other  use  or  disposition 
of  the  gold  which  they  got  in  mining  in  1851,  besides  purchasing 
such  articles  as  you  have  mentioned  ?  If  so,  please  state  what  other 
use  or  uses  they  made  of  it. 

Answer.  They  spent  some  for  clothing,  and  a  large  portion  of  it 
was  gambled  off  by  them  at  the  ^ame  of  monte ;  there  were  from  five 
to  ten  men  constantly  in  that  vicinity  who  made  dealing  monte  with 
the  Indians  their  only  business ;  they  could  do  better  at  that  than 
they  could  at  mining. 

Question.  Was  the  matter  of  feeding  the  Indians  with  beef,  on  the 
account  of  the  government,  much  or  generally  talked  of  among  the 
whites  on  the  Cosumnes  river  in  1851  ? 

Answer.  It  was ;  it  was  generally  considered  a  worse  than  useless 
extravagance  on  the  part  of  the  government. 

Qaestion.  Was  this  the  general  or  universal  opinion  of  the  whites 
there? 
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Answer.   It  was ;  I  never  heard  a  man  express  a  difFerent  opinion. 

[The  connsel  for  the  United  States  here  closed.  Neither  the  claim- 
ant nor  his  connsel  is  present  to  cross-examine.] 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ?    If  you  do,  please  state  it. 

Answer.  Nothing  more  than  that  the  Indians  in  that  neighborhood 
depended  principally  upon  the  traders  for  their  provisions,  from  the 
fact  that  they  could  purchase  them  from  less  labor  by  mining  than, 
they  could  procure  acorns,  grass-seed,  grasshoppers,  &c.,  upon  which 
they  had  formerly  subsisted.    I  believe  that  is  all. 

WM.  Mcmullen. 

State  op  California,  ) 

CUy  and  County  of  San  Francisoo^  \    ' 

On  this  6th  day  of  July,  A.  D.  1869,  personally  came  William 
McMullen,  the,  witness  above  named,  and  after  having  been  first 
sworn  according  to  law  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  questions  contained  in  the  foregoing  deposition 
were  written  down  by  the  commissioner,  and  then  proposed  by  him 
to  the  witness ;  and  the  answers  thereto  were  written  down  by  the 
oommissioner  in  the  presence  of  the  witness,  who  then  subscribed  the 
deposition  in  the  presence  of  the  commissioner.  But,  before  signing, 
the  deposition  was  carefully  read  over  to  the  witness,  and  such  cor- 
rections made  as  he  desired.  The  deposition  of  William  McMullen, 
taken  at  the  request  of  J.  B.  Townsend,  esq.,  counsel  for  the  United 
States,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States  now  pending  in  the  Court  of  Claims,  in  the  name  of  Samuel 
Norris.  The  adverse  party  was  notified  and  did  not  attend,  and  did 
not  object.  The  notification  is  annexed  to  the  deposition  of  William 
B.  Gnmshaw  in  this  case. 

TULLT  B.  WISE, 

OommimoMr. 

Ccmmimoner^s  fees. 

One  day's  attendance |3  00 

Twenty-four  folios,  at  twenty  cents  per  folio 4  80 

Administering  an  oath 10 

7  90 


XI.— Deposition  of  F.  0.  WoXker. 

united  states  ooubt  of  claims. 

Samuel  Nobbis  vs.  The  Untfed  States. 

On  this  14th  day  of  July,  A.  D.  1869,  personally  appeared  before 
me,  at  11  o'clock  in  the  forenoon,  Franklin  Ot.  Walker,  a  witness  pro- 
duced on  behalf  of  the  United  States,  who  having  been  first  sworn 
according  to  law  to  tell  the  truth,  the  whole  truth,  and  nothing  bat 
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the  truth  relatire  to  the  above  claim,  does  opon  his  oath  depose  and 
say :  I  am  named  Franklin  G.  Walker ;  I  am  a  merchant ;  I  am 
twenty-eight  years  of  age;  I  have  resided  at  Big  Bar,  on  the 
Cosumnes  river,  in  Amador  county,  during  the  past  year ;  I  have  no 
interest  either  direct  or  indirect  in  the  claim  in  question  ;  I  am  not 
related  to  the  claimant  in  any  degree  whatever.  The  examination 
was  commenced  by  J.  B.  Townsend,  esq. ,  on  behalf  of  the  United 
States,  who  asked  as  follows  : 

Question.  How  long  have  you  resided  in  California  ? 

Answer.  Since  the  24th  day  of  August,  1850. 

Question.  Where  did  you  first  locate  on  the  Cosumnes  river,  and  at 
what  point  on  said  river  did  you  locate,  and  how  long  did  you  reside 
there  afterwards  ? 

Answer.  I  went  there  I  think  about  the  last  of  May  or  the  first  of 
June,  I  am  not  positive  which,  1861,  and  I  have  resided  there  ever 
since  ;  I  mean  I  went  to  Big  Bar^  on  said  Cosumnes  river,  and  located 
there,  and  have  resided  there  ever  since. 

Question.  Did  you  know  a  man  upon  said  Cosumnes  river  by  the 
name  of  Flavel  Belcher ;  if  so,  was  he  there  when  you  went  there,  or 
did  he  come  there  afterwards,  and  at  about  what  time? 

Answer.  I  knew  Mr.  Belcher ;  I  don't  know  his  given  name ;  I 
knew  of  but  one  man  of  that  name  on  the  river ;  I  think  he  came 
there  about  the  time  I  went  there  ;  and  it  seems  to  me  a  little  after  I 
went  there,  but  I  am  not  positive. 

Question.  In  what  business  did  the  said  Belcher  engage  on  coming 
there ;  and  at  what  particular  point  or  points  on  said  river  did  he  carry 
on  said  business  ? 

Answer.  He  furnished  Indians  with  beef  at  Wisconsin  Bar,  on  the 
Consumnes  river,  about  a  quarter  of  a  mile  below  Big  Bar,  where  I 
resided ;  he  used  to  sell  the  Indians  beads,  blankets,  and  sach  things, 
and  he  had  no  business  except  with  the  Indians,  that  I  know  of. 

Question.  Did  he  furnish  beef  to  others  besides  Indians  ? 

Answer.  I  don't  know  that  he  did ;  I  know  that  men  that  I  worked 
for  got  beef  there,  but  how  they  got  it  I  do  not  know. 

Question.  How  many  men  were  there  in  the  company  with  which 
you  worked  ? 

Answer.  Four. 

Question.  Daring  how  long  a  time  did  the  men  that  you  worked  for 
get  their  beef  at  Belcher's? 

Answer.  I  could  not  say  how  long ;  it  was  not  a  regular  thing  to 
get  it  there  ;  only  occasionally  they  would  get  some. 

Question.  Do  you  know  whether  Belcher  sold  beef  to  the  Indians  ? 

Answer.  I  do  not. 

Question.  Did  the  Indians  on  the  Cosumnes  river,  in  the  year  1851, 
gather  gold  ? 

Answer.  Yes,  sir. 

Question.  About  how  many  Indians  were  there  living  on  the 
Cosumnes  river  in  the  year  1851  ? 

Answer.  I  have  no  idea ;  there  were  probably  fifty  at  Wisconsin 
Bar. 

Rep.  C.  a  2&7 8 
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QaestioQ.  How  macli  gold  in  a  day  did  the  Indians  there  ordinarily 
gather  in  1851? 

Answer.  I  have  no  idea ;  it  was  not  uncommon  to  seo  the  Indians 
have  an  ounce  or  two  of  gold,  the  result  of  a  day's  work  ;  and  at  other 
times  they  would  be  a  week  or  two  that  they  would  not  work.  They 
would  gamble  it  o£f ;  they  could  always  get  a  little  when  they  would 
work. 

Question.  Was  there  any  need  in  1861  of  said  Indians  being  fed 
gratuitously,  or  by  the  government,  to  prevent  their  su£Fering  for  want 
of  food  ? 

Answer.  Not  in  that  locality. 

Question.  Were  there  any  Indian  hostilities  against  the  whites, 
actual  or  threatened,  on  the  Cosumnes  river  in  the  year  1851  ? 

Answer.  Not  that  I  know  of. 

Question.  Do  you  know  whether  any  of  the  cattle  which  the  said 
Belcher  had  on  the  Cosumnes  river  escaped  from  him  ? 

Answer.  I  don't  know  that  they  did  entirely  ;  some  ran  away  from 
there  after  he  drove  them  there 

Question.  Do  you  know  that  he  got  them  again  ? 

Answer.  I  do  not. 

Question.  Do  you  know  from  whom  the  said  Belcher  got  the  cattle 
that  he  had  at  Wisconsin  Bar  ? 

Answer.  I  do  not. 

Question.  Do  you  know  the  quality  of  the  cattle  he  had  there? 

Answer.  I  believe  they  were  rather  poor  ;  they  were  what  they  call 
Spanish  cattle,  and  mostly  very  old. 

Question.  Do  you  know  whether  the  said  Belcher  had  any  other 
place  on  said  Cosumnes  river,  where  he  traded  with  the  Indians  ? 

Answer.  I  do  not  personally,  but  I  heard  that  he  had  one  at  the 
forks  of  the  river,  above  Wisconsin  Bar  about  ten  miles. 

Question.  Do  you  know  what  food  the  Indians  ordinarily  lived  on  ? 

Answer.  Acorns,  flour,  hard  bread,  crackers,  and  grasshoppers. 
They  used  to  buy  flour,  crackers,  and  hard  bread  at  the  stores. 

Question.  Do  you  know  whether  said  Belcher  sold  his  beads^ 
blankets,  and  other  articles  to  the  Indians  at  high  or  low  prices? 

Answer.  I  do  not. 

The  counsel  for  the  United  States  here  closed,  and  neither  the 
elaimant  nor  any  person  for  him  is  present  to  cross-examine  this 
witness. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ?  If  you  do,  please  state  it. 

Answer.  No,  sir. 

FRANKLIN  a.  WALKER. 


State  of  California,  ,  ^. 


Oiiy  and  County  of  San  Francisco,  ) " 

On  this  14th  day  of  July,  A.  D.  1869,  personally  came  Franklin  G. 
Walker,  the  witness  within  and  above  named,  and  after  having  been 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  above  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness  and  the 
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answers  thereto  were  written  down  by  the  commissioner,  in  the  pres- 
ence of  the  witness ;  and  the  deposition,  after  it  was  finished,  was 
carefully  read  over  to  the  witness  and  sach  corrections  made  as  he 
desired,  and  he,  the  witness,  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Franklin  G.  Walker, 
taken  at  the  request  of  J.  B.  Townsend,  esq.,  counsel  for  the  United 
States,  to  be  used  on  behalf  of  the  United  States  in  the  investigation 
of  a  claim  against  the  United  States  now  pending  in  the  Oourt  of 
Claims  in  the  name  of  Samuel  Norris.  The  adverse  party  was  noti- 
fied, and  the  notification  is  annexed  to  the  deposition  of  John  D.  Mor- 
rison, but  the  said  adverse  party  did  not  attend  and  did  not  object. 

TULLT  R.  WISE, 

Commissioner. 

Commieaianer's  fees. 

One  day's  attendance |3  00 

Eleven  folios 2  20 

Administering  oath 10 

6  30 


UNITED  STATES  OOURT  OF  CLAIBfS. 

To  Frank  Walker  and  John  Morrison. 

You  are  hereby  commanded  to  appear  before  TuUy  B.  Wise,  esq., a 
commissioner  appointed  by  this  court  to  take  depositions,  on  the  14th 
day  of  July,  A.  D.  1859,  at  11  o'clock  in  the  forenoon,  at  the  office  of 
James  B.  Townsend,  esq.,  in  the  city  of  San  Francisco,  in  the  county  of 
San  Francisco  and  State  of  California,  then  and  there  to  testify  in  the 
case  of  Samuel  Norris  against  the  United  States,  now  pending  in  this 
court. 

Fail  not  of  appearance  at  your  peril. 

By  order  of  the  Court  of  the  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
Tr  ai  Beal  of  said  court  at  Washington,  this  31st  day  of  March,  A.  D. 
L^-^-J  1859. 

E.  M.  GABNETT, 
Asaietant  Olerh  of  the  Court  of  Claims. 

Unitbd  States  Marshal's  OFncB, 

San  Franciaco^  July  11,  1859. 

I  hereby  certify  that  I  served  the  within  subpoena  by  leaving  a  copy 
with  Frank  Walker's  clerk,  in  the  county  of  Amador,  he  being  absent 
at  the  time,  on  the  7th  day  of  July,  1859 ;  and  made  further  service 
personally  by  copy  on  John  Morrison,  in  Sacramento  county,  on  the 
8tb  day  of  July,  1869. 

P.  L.  SOLOMON, 
UnUed  States  Marshal^ 
By  8.  LAMEIN,  Dqmty. 
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XII. — Deposition  of  John  D.  Morriaon. 

united  statfs  court  of  clai1i8. 
Samuel  Norrib  v8.  The  United  States. 

On  this  ISth  day  of  July,  A.  D.  1869,  personally  came  before  me 
John  D.  Morrison,  a  witness  produced  on  behalf  of  the  United  States, 
who,  having  been  first  sworn  according  to  law  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  trnth  relative  to  the  above  claim, 
does,  upon  his  oath,  say :  I  am  named  John  D.  Morrison ;  I  am  a 
merchant ;  I  am  thirty-eight  years  old  ;  I  have  resided  at  the  forks  of 
the  Cosumnes  during  the  past  year,  in  Amador  county ;  I  have  no  in- 
terest, either  direct  or  indirect,  in  the  above  claim  ;  I  am  not  related 
to  the  claimant  in  any  degree  whatever. 

The  examination  was  commenced,  on  behalf  of  the  United  iStates, 
by  J.  B.  Townsend,  esq.,  who  asked  the  following  questions : 

Question.   How  Ions  have  you  resided  in  California? 

Answer.   Since  the  first  day  of  September,  1849. 

Question.  When  did  you  first  go  upon  the  Cosumnes  river  to  reside, 
and  at  what  point  on  said  river  did  you  then  locate  ? 

Answer.  I  went  there  in  September,  1860,  and  located  at  the  forks 
of  the  Cosumnes,  where  I  now  reside,  and  have  resided  there  ever 
since. 

Question.  Did  you  know  one  Flavel  Belcher  ?  if  so,  when  and  where 
did  you  first  know  him  ? 

Answer.  I  first  knew  him  at  the  forks  of  the  Cosumnes  river,  in  the 
summer  of  1851. 

Question.  Had  he  resided  on  said  river  any  length  of  time  before 
you  became  acquainted  with  him,  or  did  he  then  first  come  there  to 
reside? 

Answer.  I  got  acquainted  with  him  the  first  time  I  knew  of  his 
being  on  the  river  ;  I  had  heard  of  his  being  below  on  the  river,  at 
Wisconsin  Bar,  before  tbat,  but  I  did  not  know  it  personally ;  I  had 
heard  of  his  being  below  on  the  river,  at  Wisconsin  Bar,  two  or 
three  weeks  before  that. 

Question.  In  what  business  did  the  said  Belcher  engage,  and  at 
what  point  or  points  did  he  carry  it  on  ? 

Answer*  He  was  trading  with  the  Indians  at  the  forks  of  the  Co- 
sumnes river ;  that  is  the  business  he  engaged  in  when  he  came  there. 
I  know  of  his  trading  at  Wisconsin  Bar  only  by  hearsay. 

Question.  Did  the  said  Belcher  have  any  cattle  at  the  forks  of  the 
Cosumnes  whilst  engaged  in  trading  with  the  Indians  there  ?  If  so, 
please  state  the  kind  and  quality  of  said  cattle,  and  from  whom  he 
received  them,  if  you  know. 

Answer.  He  had  charge  of  some  cattle  there ;  he  said  they  were 
delivered  there  to  him  from  Samuel  Norris ;  they  were  Spanish  cattle, 
and  they  were  mostly  stags,  and  old  at  that. 

Question.  Where  did  the  said  Belcher  keep  said  cattle,  and  in  what 
way ;  and  did  or  not  any  of  said  cattle  escape  from  him  or  from  those 
who  had  charge  of  them  ? 
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Answer.  H^  used  to  turn  them  ont  among  the  hills  aronnd  the  forks 
of  the  Cosamnes,  and  he  had  a  Spaniard  to  herd  them.  They  used  to 
get  away  from  him,  and  I  do  not  know  whether  he  ever  got  them 
back  or  not ;  some  I  am  satisfied  he  did  not. 

Question.  How  was  this  Spaniard  in  the  habit  of  spending  his  time 
whilst  he  had  charge  of  these  cattle  ? 

Answer.  He  would  spend  part  of  his  time  in  herding  cattle,  and 
part  of  his  time  in  playing  monto  with  the  Indians. 

Question.   Were  these  cattle  wild  or  tame? 

Answer.  Wild. 

Question.  Very  wild  ? 

Answer.   Yes,  sir ;  they  were  very  wild? 

Question.  You  say  you  are  satisfied  that  he  did  not  get  back  some 
of  said  cattle.     Please  state  upon  what  facts  you  are  so  satisfied. 

Answer.  Well,  sir,  I  know  by  his  gathering  them  up  in  the  spring 
of  1862,  as  well  as  he  could,  and  puttiug  them  in  with  some  that  I  had. 
In  the  fall  of  1854  I  saw  one  of  them  below  there  on  the  river. 

Question.  Had  the  said  Belcher  any  cattle  on  the  Cosumnes  river 
except  those  that  he  told  you  he  received  from  said  Norris  ? 

Answer.   He  had  not,  that  I  know  of. 

Question.  What  success  had  the  said  Belcher  in  trading  vrith  the 
Indians? 

Answer.   I  think  it  was  rather  poor  at  that  place. 

Question.  Did  he  ever  tell  you,  or  do  you  know  from  other  sourceSi 
whether  any  other  person  or  persons  was  or  were  interested  with  him 
in  his  tradinff  operations  with  said  Indians  ? 

Answer.   I  do  not  know  that  any  one  was. 

Question.  Did  he  ever  make  a  proposition  to  you  on  the  subject ; 
if  so,  please  state  what  it  was  ? 

Answer.  He  made  a  proposition  to  me  and  my  partners,  there 
bein^  three  of  us  in  company  ;  he  wanted  us  to  go  in  with  him  and 
furnish  money,  as  he  had  none,  and  take  an  interest  in  the  reservation 
there  and  trade  that  he  was  goiu^  to  establish ;  we  declined. 

Question.  About  how  long  did  he  remain  there  trading  with  the 
Indians? 

Answer.  I  think  he  did  not  pretend  to  trade  with  the  Indians,  that 
is,  do  any  business,  for  more  than  eight  months ;  he  was  there  lon^r 
than  thatj  but  run  completely  out  towards  the  last ;  he  had  nothmg 
to  trade  on. 

Question.  About  how  many  Indians  were  there  living  on  the 
Cosumnes  river  in  the  year  1861  ? 

Answer.  I  do  not  know  how  many ;  I  should  think  there  were,  old 
and  young,  at  the  forks  of  the  Cosumnes,  and  within  a  mile  or  two 
round,  one  hundred  and  fifty. 

Question.  Were  these  Indians,  during  said  year,  able  to  obtain  food 
and  subsistence  without  ite  being  furnished  to  them  gratuitously ;  and 
upon  what  food  did  they  subsist  during  that  time ;  and  how  or  by 
what  means  j^ocured  ? 

Answer.  Well,  sir,  they  lived  on  acorns,  flour,  hard  bread,  and 
beef  ;  they  bought  them  from  stores  and  buteher  shops  ;  I  should  say 
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they  were  able  to  procure  food  without  its  being  furnished  to  them 
gratuitously. 

Question.  Did  said  Indians  mine  or  gather  gold  in  1861  ? 

Answer.   They  did. 

Question.  Did  they  gather  much  ^old ;  and  was  or  not  the  trade 
with  them  carried  on  in  this  gold  which  they  gathered,  and  was  it  a 
lucrative  trade  or  otherwise  ?  ^ 

Answer.  They  got  considerable  gold,  and  it  was  a  pretty  good  busi- 
ness trading  with  them. 

Question.  How  many  persons  at  the  forks  and  in  that  vicinity  were 
engaged  in  this  trade  with  the  Indians  in  1861  ? 

Answer.  Well,  there  was  only  ourselves,  that  is,  Beebe  &  Co.,  and 
Belcher,  for  a  mile  or  so  around,  and  beyond  that  there  were  numbers 
of  them ;  there  were  four  others  that  were  within  three  miles'  distance; 
they  were  a  common  thing,  scattered  every  mile  or  so  around  through 
the  mines.  Belcher  was  not  popular  with  the  Indians,  they  were 
afraid  he  would  cheat  them. 

Question.  How  much  gold  did  the  Indians  in  1861  ordinarily  collect 
on  the  Cosumnes  in  a  day  ? 

Answer.  Well,  they  would  get  from  a  dollar  or  two  to  as  high  as 
fifty  dollars  each ;  but  then  they  did  not  work  steady ;  when  they 
had  money  they  would  not  work. 

Question.  Do  you  know  whether  the  said  Belcher  sold  beef  to  whites 
or  to  others  than  Indians? 

Answer.  I  do  not ;  I  never  saw  him  sell  beef ;  I  never  saw  him  sell 
any  to  the  Indians ;  the  beef  he  had  would  not  have  been  salable  to 
whites. 

Question.  Did  the  acorns  and  other  natural  food  of  the  Indians 
exist  in  abundance  on  the  Cosumnes,  and  in  that  region  of  country  in 
1861? 

Answer.  There  was  a  plenty  for  their  use. 

Question.  Was  the  said  Belcher  indebted  to  you  when  he  left  the 
Cosumnes ;  if  so,  for  what,  and  how  much? 

Answer.  He  was  indebted  about  three  hundred  dollars,  I  think 
three  hundred  and  twenty-two  dollars ;  it  was  for  money,  barley  for 
his  horse,  clothing,  &c. ;  it  has  not  been  paid,  except  twelve  dollars 
of  it,  which  he  paid  in  ferriage  across  the  slough,  near  Sutter's  fort, 
where  he  had  a  ferry  in  1853. 

Note. — The  counsel  for  the  United  States  here  closed,  and  neither 
the  claimant  nor  his  counsel  is  present  to  cross-examine. 

Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ;  if  you  do,  please  state  it? 

Answer.  Well,  I  partly  know  what  became  of  some  of  the  cattle, 
though  I  was  not  present  at  the  time.  In  June,  1852,  he  took  six 
head  of  them,  I  think,  to  Union  town,  on  the  American  river,  and 
sold  them,  or  came  back  without  them ;  he  said  he  would  give  credit 
for  what  the  cattle  brought,  I  did  not  understand  to  whom.  There 
was  another  one  that  he  proved  away  from  me  that  I  bought  from  Dr. 
Jilliot,  on  Dry  Creek ;  he  sold  the  same,  I  think,  to  Larkm  Lamb,  for 


8AMUKL  KORBIB.  119 

twenty  dollars  for  board  bill,  and  a  dollar  or  two  in  money  that  be 
had  borrowed  ;  that  is  abont  all  that  I  know. 

hi* 

JOHN  D.  +  MORRISON. 

mark. 

SiAXB  ov  Caufobvia,  ) 

aty  and  County  of  San  Francisco,  ) 

On  the  16th  da]r  of  Jnly,  A.  D.  1869,  personally  appeared  before 
me  John  D.  Morrison,  the  witness  above-named,  and  after  having 
been  first  sworn  to  tell  the  trnth,  the  whole  truth,  and  nothing  but 
the  trnth,  the  qnestions  contained  in  the  foregoing  deposition  were 
written  down  by  the  commissioner,  and  then  proposed  by  him  to  the 
witness^  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner in  the  presence  of  the  witness,  and  it  was  then  carefully  read 
over  to  the  witness,  and  such  corrections  made  as  he  requested,  and 
then  the  witness  subscribed  the  deposition  in  the  presence  of  the  com- 
missioner bv  making  the  sign  of  the  cross  as  above,  the  witness  Bajinf 
that  he  could  not  write  his  name.  The  deposition  of  John  D.  Morn- 
son,  taken  at  the  request  of  J.  B.  Townsend,  esq.,  counsel  for  the 
United  States,  on  behalf  of  the  United  States,  to  be  used  in  the  inves- 
tigation of  a  claim  against  the  United  States  now  pending  in  the 
Court  of  Claims  in  the  name  of  Samuel  Norris.  The  adverse  party 
was  notified,  as  appears  by  notice  hereto  annexed,  and  did  not  attend, 
and  no  objection  was  made. 

TULLY  R,  WISE, 

Oommissioner, 

Oommierioner's  feea. 

One  day |3  00 

Twenty-one  folios 4  20 

Administering  oath •• • 10 

7  30 


IN  THE  UNITED  STATES  OOUBT  OF  CLAIMS. 

Saicubl  Nokris,  claimant,  vs.  Ths  Unixed  States,  defendant. 

The  above-named  claimant  will  take  notice  that  the  testimony  of 
Frank  Walker  and  John  Morrison  will  be  taken  on  behalf  of  the 
United  States,  in  the  above  entitled  cause,  at  the  office  of  James  B. 
Townsend,  esq.,  in  the  city  and  county  of  San  Francisco,  State  of 
California,  before  a  commissioner  of  said  court;  commencing  the 
taking  of  said  testimony  on  Thursday,  the  14th  day  of  July,  A.  D. 
1859,  at  11  o'clock  a.  m.^  and  if  not  completed  on  that  day,  continu- 
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ing  the  taking  of  said  testimony  thereafteri  npon  adjournments  to  be 
designated  by  said  commissioner,  until  completed. 

R.  H.  GILLET, 
Solicitor  of  United  States  Court  of  Claims j 
By  JAS.  B.  TOWNSEND, 
Jgent  of  said  Solicitor  for  Oali/bmia. 

San  Fbancisco,  JtUy  6,  1859. 

The  further  taking  of  the  testimony  of  the  witness  Frank  Walker 
is  postponed. 

UiHTED  States  Habshal's  OFncE, 

San  Frandscoy  July  11 ,  1859. 

I  hereby  certify  that  I  received  the  within  notice  on  the  sixth  day 
of  July,  A.  D.  1859,  and  served  the  same  by  leaving^  a  copy  thereof 
with  Dr.  Lockwoody  and  exhibiting  to  him  this  original,  at  Samuel 
Norris's  ranch  and  residence  in  Sacramento  county,  on  the  ninth  day 
of  July,  A.  D.  1859 ;  the  said  Norris  being  temporarily  absent,  and 
the  said  Lockwood  in  charge  of  said  Norris's  ranch. 

P.  L.  SOLOMON, 

United  States  Marshal^ 
S.  LAMKIN,  Deputy. 

The  testimony  of  Frank  Walker  having  been  taken,  the  taking  of 
the  teatimony  of  John  Morrison  is  postponed  till  to-morrow,  the  16th 
instant. 


TULLT  R.  WISE, 

Commissioner. 


SjW  Fbanciboo,  Cali/amia,  July  14,  1859. 
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APPENDIX. 

Ccrremcmdence  copied  ^rom  Senate  ExectUive  Document  No.  61,  32d 

UongreeSy  Ist  aeseton^  1861-'2  ;  and  Senate  EaxcuUve  Docth 

ment  No.  4t^  special  semen  of  1853. 


The  Commissioner  of  Indian  Affairs  to  0.  M.  Wozencrq/i. 
[Doc.  4,  p.  7.] 

Instructions  to  Wozencra/t,  Barbour^  and  McKee. 
[Doc,  4,  pp.  8,  9.] 

0.  M.  Wozencraft  to  the  Commissioner  of  Indian  Affairs. 
[Doc.  4,  p.  47.] 

0.  M.  Wozencra/t  to  the  Secretary  of  the  Interior. 
[Doc.  4,  p.  47.] 

The  Commissioner  of  Indian  A  fairs  to   Wozencraft^  Barbour  j   and 

McKee. 

[Doc.  4,  p.  14.] 

ifcJTea,  Barbour f  and  Wogencra/t  to  (he  Oammisrioner  of  Indwn  Af- 
fairs.— Extract. 

[Doc.  4,  p.  74.] 

J&e  Commissioner  of  Indian  Affairs  to    Wozencraft^   McKee^    and 

Barbour. 

[Doc.  4,  p.  14.] 

0.  M.  Wozencrafi  to  the  Oommiseioner  of  Indian  Affairs. 
[Doc.  4,  p.  82.] 

0.  M.  Wozencraft  to  the  Commissioner  of  Indian  Affairs. 
[Doc.  4,  p.  84.] 

The  Commissioner  of  Indian  Affairs  to  B.  McKee. 
[Doc.  4,  p.  17.] 

The  Commissioner  of  Indian  Affairs  to  B.  McKee. 
[Doc.  4,  p.  17.] 

The  Commissioner  of  Indian  Affairs  to  0.  M.  Wozencraft. 
[Doc.  4,  p.  18.] 
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0.  M.  WowMsrafl  to  the  Commiaaumer  of  Indian  Affair$. 
[Doc.  4,  p.  112,] 

0.  M.  Wimencrcf/i  to  the  Commtsewner  of  Indian  Affaire. 
[Doc.  4,  p.  120.] 

0.  if.  WcMfMraft  to  the  Commissioner  of  Indian  Affaire. 
[Doc.  4,  p.  131.] 

0.  M.  Wozemcraft  to  the  Oommieeioner  of  Indian  Affaire. 
[Doc.  4,  p.  180.] 

The  Oommieeioner  of  Indian  Affaire  to  0.  M.  Woeencrafl. 
[Doc.  4,  p.  23.] 

O.  M.  Wozencraft  to  the  Oommieeioner  of  Indian  Affaire. 
[Doc.  4,  p.  187.] 

JExtraota. — 0.  M.  Wozencraft  to  the  Oommieeioner  of  Indian  Affaire. 

[Doc.  4,  p.  203.] 

0.  Jf.  Wozencraft  to  the  Oommieeioner  of  Indian  Affaire. 
[Doc.  4,  p.  218.] 

Exiracte. — 0.  M.  Wozencraft  to  the  Oommieeioner  of  Indian  Affaire. 

[Doc.  4,  p.  229.] 

The  Commieeionier  of  Indian  Affaire  to  0.  Jf .  Wozencraft. 
[Doc.  4,  p.  23.] 

The  Oommieeioner  of  Indian  Affaire  to  0.  M.  Wozencraft. 
[Doc.  4,  p.  24.] 

The  Oommieeioner  of  Indian  Affaire  to  Adam  Johneton. 
[Doc.  4,  p.  24.] 

0.  3f.  Wozencraft  to  the  Oommieeioner  of  Indian  Affaire. 
[Doc.  61,  p.  7.] 

0.  M.  Wozencraft  to  the  Oommieeioner  of  Indian  Affaire. 
[Doc.  4,  p.  283.] 

The  Oommieeioner  of  Indian  Affaire  to  0.  M.  Wozencraft. 
[Doc.  4,  p.  26.] 
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The  Oommiasumer  of  Indian  Affairs  to  the  Secretary  of  the  Interior. 

[Doc.  61,  p.  1,] 

0.  M.  Wozencraft  to  the  Oommisaumer  of  Indian  Affaire. 
[Doo.  4,  p.  332.] 

JEScfrocfo. — 0.  M.  WcMncrafi  to  the  Oommieaioner  of  Indian  Affaire. 

[Doc.  4,  p.  336J 
Abstract,  &c.,  as  headed.— [Doc.  4,  p.  398.] 

Extract. — Oommiaaioner  of  Indian  Affaire  to  E.  F.  Beak, 
[Doc.  4,  pp.  28,  29.] 

0.  M.  Wozencraft  to  E.  F.  Beale. 
[Doc.  4,  p.  406.] 


IN  THE  COURT  OF  CLAIMS. 

Sahuil  Noerib  va.  The  Ukitbd  Siatbs. 

PETITIONER'S  BRIEF. 

The  claim  of  the  petitioner  is  founded  on  sundry  contracts  entered 
into  by  him  with  0.  M.  Wozencraft,  an  authorized  agent  and  com- 
missioner of  the  United  States  to  make  treaties  with  Indians  in  Cali- 
fornia, to  famish  provisions  for  the  Indians  during  the  treaty  making 
and  in  performance  of  the  stipulations  at  said  treaty  making ;  the  pe- 
titioner being  fnlly  assured  that  said  commissioner  had  ample  power 
to  bind  the  United  States,  and  not  doubting  that  he  shall  show  to  the 
honorable  court,  on  the  trial  of  this  case,  tnat  such  power  was  given 
to  said  commissioner  by  the  proper  authority,  and  that  the  govern- 
ment is,  in  justice,  bound  by  his  acts. 

Commissioner  Wozencrait,  in  pursuance  of  his  instructions,  col- 
lected the  California  Indians  at  various  points  fully  set  forth  in  the 
petition,  and  there  made  treaties  with  them. 

In  the  judgment  of  the  commissioner,  it  was  absolutely  necessary 
to  feed  the  Indians  when  thus  assembled  for  treaty-making,  ^see 
printed  case,  pp.  388,  393,)  and  for  the  purpose  of  ^'getting  them  in" 
to  make  treaties.     (Case,  p.  311.^ 

Also  to  prevent  hostilities  with  the  whites,  by  collecting  the  In- 
dians on  reservations  and  there  sustaining  them.  (Case,  pp.  34,  391, 
396.) 

That  hostilities  existed.     (See  case,  pp.  388,  389,  390,  392,  404.) 

Owing  to  abuse  of  the  whites.     (388,  401,  291.) 

That  all  valuable  places  were  occupied  by  whites,  and  the  reserva- 
tions were  barren.     (See  pp.  194,  244,  401,  409,  410.) 
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For  the  aathority  of  Commissioner  Wosseneraft  to  make  the  oon- 
tracts  with  Norris,  of  the  9th  of  Jane,  1851  ;  9th  September,  1861 ; 
and  Ist  October,  1851,  for  the  purpose  of  supplying  the  Indians  with 
food,  in  order  to  enable  him  to  make  treaties  with  them,  see  the  act 
of  Cod  gross  under  which  he  was  appointed,  and  the  instructions  of 
the  department,  (Case,  pp.  385,  386.)  And  for  a  precedent  see  report 
of  Committee  on  Indian  Affairs  of  the  House  of  Representatives,  33d 
Congress,  1st  session,  No.  289  ;  Private  Acts  of  Congress,  1st  session 
33d  Congress,  p.  80.  The  contract  upon  which  this  report  was  made, 
and  act  passed,  being  between  Commissioner  Barbour,  (one  of  Wozen- 
craft's  associate  commissioners,)  in  behalf  of  the  United  States,  and 
Col.  John  C.  Fremont,  under  circumstances  similar  in  all  respects  to 
those  existing  when  the  contracts  between  Wozencraft  and  the  peti- 
tioner were  made,  and  Congress  have  thus  ratified  the  same  and  paid 
Colonel  Fremont  his  entire  claim  with  interest. 

As  evidence  that  the  commissioners  were  not  limited  by  the  amount 
of  appropriation  existing  at  the  time  of  their  appointment,  the  follow- 
ing facts  are  cited : 

1st.  Commissioners  were  sent  out  under  the  act  of  1850,  and  com- 
menced their  labors. 

2d.  A  further  appropriation  of  $75,000  had  been  asked  by  the  de- 
partment, but  only  |25,000  was  appropriated. 

Under  the  instructions  of  the  department  there  was  but  one  coarse 
to  pvrsue.  One  desirable  object  was  to  be  obtained ;  which  was,  to 
conciliate  the  Indians  by  all  poaaihle  means.  (See  Case,  pp.  386,  386.) 

Under  the  first  appropriation  they  were  in  California.  Antici- 
pating a  second  annual  appropriation,  they  pursued  the  purpose  of 
their  mission,  and  in  the  absence  of  instructions  were  they  authorized 
to  the  extent  of  the  appropriation  only,  or  to  what  the  department  es- 
timated to  be  necessary,  or  what  they  found  to  be  so? 

Had  enough  been  appropriated  to  cover  all  the  debts  contracted  by 
the  commissioners  in  Uie  performance  of  their  assigned  duties,  it  is 
plain  that  no  question  would  have  arisen.  Can  it  be  that  the  princi- 
ple of  law  which  determines  whether  a  contract  with  the  XTnited 
States  is  or  is  not  valid  and  bindiug,  depends  on  the  amount  of  an 
appropriation?  If  so,  a  contract  for  one  barrel  of  flour  might  be  bind- 
ing, while  the  same  contract,  if  for  one  hundred  barrels,  would  be  void ! 

The  true  principle  must  be  that  presented  by  the  law  of  agency. 
Were  these  agents  of  the  government  acting  within  the  purpose  and 
scope  of  the  act  ?  The  purpose  of  the  act  was  the  cessation  of  existing 
hostilities  with  the  Indians.  ''To  enable  the  President  to  hold  treaties 
with  the  various  Indian  tribes  in  the  State  of  California,"  although  a 
special  sum  was  specified,  to  wit,  |25,000,  Congress  oould  not  have 
intended  that  the  President  should  be  limited  to  that  exact  sum,  and 
this  is  conclusively  shown  by  the  appropriation  made  by  that  body  to 
pay  Colonel  Fremont.  The  expense  attending  the  making  of  any 
treaty  must  necessarily  embrace  every  expenditure  properly  made  an- 
tecedent to  the  final  action  of  the  home  government.  By  the  provis- 
ions of  the  Constitution,  article  2,  section  2,  the  President  ''shall  have 
¥ower,  with  the  advice  and  consent  of  the  Senate,  to  make  treaties." 
his  power  is  carried  out  in  practice  by  the  negotiating  of  treaties 


under  the  directioa  of  tlie  President;  tkej  are  then  eabmitted  to  the 
SenatOi  and  if  the  constitutional  < 'advice  and  consent"  of  that  body  is 
not  obtained,  they  fall,  but  the  expenses  of  the  negotiations  are,  it  is 
belieyedy  nniversally  paid,  although  no  appropriation  existed  at  the 
time  of  the  negotiation.  So  far  as  the  ratification  by  the  Senate  of  the 
treaties  in  this  case  was  concerned,  it  is  true  the  labor  of  Commissioner 
Wozencrafb  was  fruitless ;  but  he  was  none  the  less  performing  the 
daty  assigned  to  him  as  the  agent  of  the  President,  and  the  contracts 
made  with  Norris  were  to  supply  beef  and  flour  for  the  conventions,  as 
well  as  for  the  support  of  the  Indians,  till  the  action  of  the  govern* 
ment  should  be  known.  The  authority  of  Wozencraft  thus  to  contract 
for  the  necessaries  attending  the  position  in  which  he  was  placed  by 
the  government  cannot  be  questioned. 

It  may  be  bad  policy  to  anticipate  appropriations ;  but,  from  the 
nature  of  the  case  and  the  extravagant  jealousy  with  which  economical 
appropriations  are  made  by  our  government,  such  anticipation  some- 
times becomes  a  necessity,  as  it  did  in  regard  to  the  entire  postal 
arrangements  of  the  country  in  1859-' 60. 

In  this  case,  with  explicit  instructions  to  proceed  in  a  matter  which 
did  not  admit  of  delay ;  with  a  border  war  of  extermination,  involving 
an  expenditure  of  millions,  perhaps,  apart  from  the  horrors  and  losses 
of  such  a  war;  with  instructumafrom  the  department  to  frame  treaties 
with  reference  to  a  future  appropriation^  (see  page  398,)  the  commis- 
sioners were  certainly  authorized  to  act  with  regard  to  a  future  appro- 
priation. 

Under  this  state  of  affairs  the  contract  of  the  9th  of  June  was  made 
to  supply  the  Indians  with  food,  (not  under  the  provisions  of  the 
treaties,)  btU  in  making  the  treaties  and  in  the  interval  untU  the  treaties 
could  be  acted  upon;  or,  in  the  terms  of  the  contract,  ''to  be  delivered 
when  and  as  the  same  may  be  required."  (Case,  p.  34,  7th  interro- 
gatory, and  p.  72,  Contracts.) 

To  secure  the  cessation  of  hostilities  the  Indians  were  moved  upon 
reservations  where  it  was  necessary  to  sustain  them;  and,  although 
the  treaty  was  inoperative  until  ratified,  the  preliminaries  undertaken 
in  ^ood  faith  should  be  regarded,  and  the  expense  of  gathering  and 
maintaining  the  Indians  on  the  reservations  should  be  considered  in 
the  light  of  donations  while  negotiating  a  treaty  which  was  never 
ratified. 

As  to  the  6th  treaty,  see  answer  to  cross-interrogatory  4,  Case,  pp. 
35,  36,  and  p.  420. 

FULFILMENT  OF  THE  CONTRACTS. 

In  fulfilment  of  the  contract  of  June  9,  1851,  upon  Wozencraft's 
order  of  June  28,  1851,  Norris  delivered  nine  hundred  and  fifty  head 
of  cattle.  (See  Chise,  p.  32,  for  proof  of  contract ;  pp.  80, 81^  for  order 
and  receipt.) 

In  fulfilment  of  the  contract  of  September  9,  1851,  upon  Wozen- 
craft's  order  of  October  15,  1851,  Norris  delivered  fifty  head  of  cattle 
and  8,000  pounds  of  wheat,  as  proved  by  Wozencrafb's  receipt  of 
March  30,  1862,  (pp.  82,  83;  proof  of  contract,  p.  32.) 
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In  fblfllment  of  the  contract  of  October  1,  1851,  upon  Woteocrafk'B 
order,  Norris  delivered  8,000  pounds  of  ^heat,  as  proved  by  Wozen- 
craft's  receipt.  (Order  and  receipt,  pp.  78,  79 ;  proof  of  contract, 
p.  32.) 

The  dates  of  the  several  part  deliveries  under  the  contracts  may  be 
gathered  from  the  several  drafts  of  Wozencraft  on  the  department  in 
tavor  of  Norris.     (Exhibit  M,  and  page  84  et  aeq.;  proved,  p.  33.) 

A  portion  of  the  receipts  of  the  sutlers  (regularly  appointed  and 
under  bonds)  are  also  set  out  in  the  affidavits  of  those  officers,  (pp. 
126*148  inclusive,  and  p.  36.) 

Drafts  were  not  drawn  before  supplies  of  the  specified  value  stated 
in  each  draft  had  been  received,  (p.  36,  6th  cross-interrogatory  and 
answer.) 

The  issues  were  not  made  under  the  treaties,  but  to  subsist  the  In- 
dians while  engaged  in  making  the  treaties,  and  until  they  could  be 
acted  upon  by  the  Senate.  (Case,  p.  34,  7th  interrogatory  and 
answer.) 

No  testimony  is  adduced  to  rebut  the  receipts,  which  were  given  by 
the  regularly  authorized  agent  of  the  government,  and  attested  under 
his  oath. 

In  Wozencraft's  deposition,  in  answer  to  the  7th  interrogatory,  (p. 
34,)  he  testifies  that  '<  the  provisions  furnished  were  to  subsist  the  In- 
dians up  to  the  time  of  the  ratification  of  the  treaties." 

That  a  portion  of  the  beef  was  applied  during  the  actual  oonvocar 
tion  of  the  Indians  for  treaty-making,  distinguishes  this  case  from 
any  previously  examined  and  decided  upon  in  this  court. 

B.  B.  FRENCH, 
AUomey/or  the  Petitioner. 


IN  THE  COURT  OF  CLAIMS. 

Samuel  Norrib  vs.  Thb  Ukitbd  States. 

SOLICITOR'S  BRISF. 

Claim  for  beej  fumiahed  Indiana  in  Califomia. 

MATERIAL  AVERMENTS  IN  THE  PETITION. 

1.  That  Congress  made  an  appropriation  on  the  30th  of  September, 
1850,  for  the  purpose  of  holding  treaties  with  Indian  tribes  in  Cali- 
fornia. 

2.  That  CM.  Wozencraft  was  appointed  one  of  three  commissioners 
to  hold  such  treaties. 

3.  That  he  was  afterward  appointed  an  Indian  a^ent,  and  that  the 
agents  succeeded  to  the  powers  of  the  commissioners  in  making 
treaties. 

4.  That  said  Wozencraft,  between  the  first  of  May,  1861,  and  the 
5th  of  January,  1862,  entered  into  eight  Indian  treaties,  in  which  he 
promised  the  Indians  provisions,  &c.,  before  they  were  ratified. 
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6.  That  Wozencraf  t  entered  into  three  contracts  with  petitioner  for 
beef,  wheat,  and  floar  for  8aid  IndianSi  to  be  used  before,  at  the  time 
of,  and  after  making  said  treaties. 

6.  That  petitioner  delivered  articles  under  these  contracts  to  the 
amount  of  $102,460  66. 

7.  That  in  pursuance  of  the  provisions  of  said  contracts,  said  Wozen- 
craft  drew  twentj  drafts  on  the  Commissioner  of  Indian  Affairs  to 
cover  this  sum,  which  were  not  accepted  or  paid,  but  remain  unpaid. 

8.  That  to  recover  the  amount  of  these  drafts  this  suit  is  brought. 

MATEKIAL  FACTS  AS  UKDER8I00D  BT  THE  SOUGITOR. 

First.  That  on  the  30th  of  September,  1850,  Congress  made  an  ap» 
propriation  in  these  words : 

<*  To  enable  the  President  to  hold  treaties  with  the  various  Indian 
tribes  in  the  State  of  California,  twenty-flve  thousand  dollars.''  (9  U. 
8.  Xi.,  658.) 

Second.  Wozencraft  and  two  others  were  appointed,  on  or  about  the 
15th  of  October,  1850,  commissioners  to  hold  treaties  under  the  law 
of  September  SO,  1850,  and  full  instructions  were  given  them  hj 
the  Indian  office,  in  which  this  paragraph  is  found :  '^  The  first  named 
gentlemen  of  your  board  (Redick  McEee)  being  present^  has  been  in- 
trusted with  the  duties  of  disbursing  agent  of  the  commission,  and  the 
sum  of  |26,000,  the  whole  amount  of  the  appropriation,  has  been 
placed  in  his  hands  for  disbursement.  The  other  two  commissioners, 
together  with  all  other  expenses  of  the  commiseion,  will  be  paid  by  him.'' 
(B.,  pp.  384,  386.) 

Third.  That  on  the  2*7 th  of  February,  1851,  Congress,  in  the  Indian 
appropriation  bill,  inserted  the  following : 

<'  Sbc.  3.  That  hereafter  all  Indian  treaties  shall  be  negotiated  by 
such  officers  and  agents  of  the  Indian  department  as  the  President  of 
the  United  States  may  designate  for  that  purpose ;  and  no  officer  or 
agent  so  employed  shall  receive  any  additional  compensation  for  such 
service.'*    (9  IJ.  B.  L.,  586.) 

This  act  put  an  end  to  their  powers  as  commissioners  to  negotiate 
Indian  treaties. 

Fourth.  That  they  were  appointed  Indian  agents,  and  directed  to 
continue  their  negotiation  as  such,  as  early  as  April  12, 1851.  (Com- 
missioner's letter,  B.,  pp.  387-8.] 

And  also  to  report  their  proceedings  and  accounts  in  their  capacity 
of  commissioners  without  delay.     (B.,  p.  388.] 

Fifth.  On  the  first  of  May,  1851,  before  tne  above  advice  and  in* 
structions,  the  three  commissioners  wrote  to  the  Indian  office  that  they 
had  divided  the  State  into  three  districts  for  the  purposes  of  negotiat- 
ing with  the  Indians,  and  that  McEee  and  Wozencraft  will  '^  proceed 
immediately  after  the  receipt  of  expected  remittances  to  their  respec- 
tive posts.''    They  add : 

**  We  are  now  largely  indebted  for  flour  and  cattle,  and  await  the 
arrival  of  the  mail  with  anxiety.  If  farther  remittances  do  not  reach 
us  soon,  our  operations  must  necessarily  be  suspended.''  (Letter  to 
Commissioner  of  Indian  Affairs,  B.,  388,  389.) 
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StaOh.  That  on  the  27th  of  February,  1851,  Oongress  appropriated 
as  follows : 

''For  arrears  of  compensation  from  the  first  of  October,  1850,  to 
the  30th  of  June,  1851}  to  the  Indian  agents  for  the  Indian  tribes  of 
California,  |6,750.  For  the  expense  of  holding  treaties  with  the 
yarions  tribes  of  Indians  in  California,  in  addition  to  the  appropria- 
tion of  the  30th  of  September,  1850,  twenty-five  thousand  dollars." 
(9  U.  S.  L.,  572.) 

Sevenih.  Under  date  of  the  14th  of  May,  1861,  Wozencrafl  wrote 
the  Indian  office,  referring  to  food  for  the  Indians,  and  said : 

''This  will  require  money,  and  it  is  the  subject  of  surprise  and 
regret  that  the  appropriation  for  our  use  has  been  cut  down  so 
rnnaW—from  $75,000  to  |25,000.    (B.,  p.  391.) 

"  On  this  occasion  I  deem  it  due  to  the  department  and  myself  to 
state  that,  so  long  as  we  were  acting  conjointly,  most  all  of  the  con- 
tracts and  purchases  were  made  by  the  disbursing  officer  without  my 
knowledge  or  participation.  The  department  haviug  placed  the  funds 
in  his  hands,  I  presume  he  alone  will  be  held  responsible ;  but  now, 
actinff  as  I  do  in  my  individual  capacity,  I  hold  myself  responsible 
for  aU  the  contracts  and  disbursements  that  may  be  contracted  by  me 
for  the  above-mentioned  district. 

"  I  have  made  preliminary  arrangements  to  meet,  talk,  and  treat  with 
a  portion  of  the  Indians  in  this  district,  and  am  only  awaiting  the 
arrival  of  the  mail,  in  wUch  we  expect  the  communication  in  relation 
to  means,  without  which  nothing  can  be  done.  In  this  country  every- 
thing depends  on  the  ready  money."     (B.,  p.  391.) 

Eighth,  On  the  25th  of  June,  1851,  the  Commissioner  of  Indian 
Affikirs  wrote  to  McKee  advising  him  of  this  appropriation,  and  says: 

"  In  the  copies  of  the  treaties  made  with  several  Indian  tribes,  here- 
tofore transmitted  to  this  office,  there  are  provisions  for  delivering  to 
them  sundry  articles  in  1851,  which  cannot  be  complied  with,  as  Con- 
gress will  not  then  be  in  session  in  time  to  make  the  necessary  appro- 
priations. Should  you  conclude  other  treaties,  you  will  fix  the  time  of 
payment,  under  any  stipulation,  at  a  period  sufficiently  in  the  future 
to  allow  congressional  action  to  meet  the  requisition."  (B.,  pp.  393, 
394.) 

Four  of  the  treaties  and  two  of  the  contracts  are  dated  after  these 
instructions  were  received. 

Ninth.  On  the  27th  of  June,  1851,  the  Commissioner  of  Indian 
Affairs  wrote  to  McKee^  as  follows : 

"  The  remittance  of  |25,000  made  you  on  the  25th  instant  is  for  the 
purpose  of  negotiating  treaties  with  the  various  tribes  of  Indians  in 
California,  which,  after  consultation  with  your  colleagues,  you  will 
divide  as  the  work  in  your  respective  districts  requires. 

"  You  will  have  perceived  that  though  $75,000  was  estimated  and 
asked  for  the  service  in  which  you  are  engaged,  Congress  appropriated 
but  $25,000,  the  amount  remitted  you  on  the  25th  instant ;  which,  with 
the  $25,000  heretofore  placed  in  your  hands,  is  aU  that  is  applicable  to 
the  negotiation  of  treaties  in  California ;  and  when  the  funds  referred  to 
have  been  exhausted,  you  luUl  doae  negotiations  and  proceed  to  the  dis- 
charge of  your  duties  as  agents  simply,  as  the  department  could  not 
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feel  justified  in  authorizing  anticipated  expenditures  beyond  the  amount 
of  the  appropriation  made  by  Congress.       (B.,  p.  394.) 

A  copy  of  this  letter  was,  on  the  same  day ,  enclosed  to  Wozencraft. 
(B.,  p.  395.) 

Under  date  of  September  2,  1851,  Wozencraft  acknowledged  the 
receipt  of  the  above  letter.     (B.,  p.  402.) 

•  Tenth,  Wozencraft  and  Norris  appear  to  have  made  the  following 
contracts : 

1.  Norris  agreed,  under  date  of  June  9,  1861,  to  deliver  950  head  of 
beef  cattle,  between  the  Cosumnes  and  Upper  Sacramento,  when  they 
might  be  required,  and  Wozencraft  agreed  to  pay  at  the  rate  beef  was 
selling,  in  drafts  on  the  Commissioner  of  Indian  Affairs,  payable  upon 
the  first  appropriation  by  Congress  for  the  Indian  department.  (B., 
p.  72.) 

2.  Under  date  of  September  9,  1851,  they  made  a  like  agreement 
for  the  delivery  of  50  head  of  cattle  at  twenty  cents  per  pound,  and  for 
8,000  pounds  of  wheat  flour  at  fifteen  cents  per  pound,  to  be  delivered 
at  the  place  aforesaid,  to  be  paid  by  drafts  by  Wozencraft  upon  the 
Commissioner  of  Indian  Affairs,  without  referring  to  any  particular 
appropriation.     (B.,  pp.  76,  77.) 

This  contract,  amounting  to  several  thousand  dollars,  was  entered 
into  one  week  after  Wozencraft  had  acknowledged  the  receipt  of  the 
instructions  of  the  27th  of  June,  1851,  forbidding  the  contracting  of 
debts,  or  expending  beyond  the  appropriations  made  by  Congress. 

3.  Under  date  of  October  1,  1851,  a  further  contract  was  made  be- 
tween the  same  parties,  by  which  Norris  agreed  to  deliver  at  the  same 
place  the  further  quantity  of  8,000  pounds  of  wheat  flour  at  fifteen 
cents  per  pound,  to  be  paid  by  drafts  on  the  Commissioner  of  Indian 
A£Eairs,  as  in  the  last  preceding  contract.     (B  ,  p.  74.) 

Tnis  contract  was  entered  into  nearly  a  month  after  Wozencraft 
admits  that  he  had  received  the  instructions  of  the  27th  of  June,  1861, 
expressly  forbidding  him  to  contract  debts  or  incur  expenses  beyond 
the  two  appropriations  made  by  Congress. 

Eleventh.  By  Wozencraft's  statement  the  beef  and  flour  lurnished 
through  him  between  the  Istof  May,  1851 , and  the  30th  of  August,  1852, 
was  of  the  value  of  $394,194  80,  of  which  $101,998  was  furnished  by 
l^orris  to  the  Indians  while  making  Ave  treaties.     (B.,  p.  422.) 

Twdfth.  According  to  Wozencraft's  statement,  he  engaged  in  six 
treaties,  between  the  28th  of  May,  1851,  and  the  18th  of  September  of 
the  same  year,  to  pay  the  Indians,  in  cattle,  clothing,  &c.,  within  two 
years,  the  sum  of  $346,135.     (B.,  p.  407.) 

Thirteenth.  The  Indian  office  disavowed  the  acts  of  Wozencraft, 

The  Commissioner,  under  date  of  April,  1852,  in  answer  to  a  call  by 
the  Secretary  of  the  Interior,  says : 

*'  I  have  the  honor  to  transmit,  herewith,  copies  of  sundry  communis 
cations  from  the  Indian  agents  in  California,  from  which  it  appears 
that  they  have  contracted  debts  to  the  amount  of  $716,394  79  ;  also^ 
copy  of  a  communication  from  the  late  Sub-Agent  Johnston,  showing 
that  he,  too,  has  contracted  liabilities  to  a  considerable  extent.  The 
precise  amount  is  not  given,  but  it  is  believed  to  be  upwards  of  $50,000| 
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as  I  trnderstand  his  drafts  to  near  that  amount  IiaYo  alreadjbeen  pre» 
sented. 

'^  The  whole  amount  of  the  appropriation  for  Indian  pnrposes  in  Cali- 
fornia was  placed  in  the  hands  of  the  agents,  and  they  had  no  authority 
whatever  for  exceeding  that  amount  in  the  negotiations."  (B.,  p.  418.) 

''  It  may  be  proper  to  state,  in  addition  to  the  foregoing  liabilities, 
a  claim  has  been  presented  by  Dr.  W.  M.  Byer,  to  the  amount  *of 
$13,402,  for  his  services  in  vaccinating  Indians  in  California,  the  par- 
ticulars of  which  are  set  forth  in  papers,  copies  of  which  are  herewith 
submitted/'     (B.,  p.  418.) 

Fourteenth.  In  a  statement  made  and  returned  by  Wozencraft  of 
cattle  delivered  between  the  12th  of  July  and  16th  of  September,  1851, 
he  claims  to  have  received  the  following  numbers  at  the  places  named 
below : 

Cosumnes  fork 140 

Camp  Union .•••  141 

Beading's  ranch 132 

Bidwell's  ranch '76 

Camp  Cohes 29 

St.  John's  ranche 63 

Norris's  ranche  6 

(B.,  p.  406.)  676 


Fifteenth.   Wozencraft  took  receipts  to  himself  for  the  following 
number  of  cattle,  delivered  at  the  following  places: 

July  22,  1861,  of  Belcher,  at  Beading's  ranch 76  * 

Aug.  14,     ''               "                  "            ''     132 

Dec.  19,    "               "                 "           " 29      237 

Aug.  14,    "     of  O'Brien,  Bio  Chioo 75 

Dec.     6,    "               "                  "   200      275 

July  22,    '^     of  Storms,  Union  reservation 64 

Aug.  11,    "               "                  "              60 

Aug.  26,    "               "                  "              27 

Aug.  23,    "               "                  "              78 

Jan.    2,  1862,           "                  "              26 

Feb.  27,    ''              "                 "              26      269 

(B.,  p.  128  to  144.)  781 
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Sixteenth.  WozencrafVa  reoeipts  are  found  in  the  record  for  cattle, 
as  follows : 

June  29,  1851,  of  Norris,  at  Brown's  ranch,   (B.,  p.  124) 63 

Sept.  2,     '*             *'            Moor's        "                ''         29 

Pept.  9,     "             "            Stirling's    "                "          53 

Dec.  15,     ''            .^*            San  Francisco,     (R.,  p.    81) 950 

Mar.  30, 1852,  of  Norris&  Lovell,  at  San  Francisco  '<          60 

VU5 
Accounted  for  by  receipts 781 

Number  unaccounted  for 364 


Seventeenth,  Wozencraft's  statements  to  the  department  and  his 
receipts  are  inconsistent  with  each  other : 

1.  The  dates  of  the  receipts  to  him  do  not  agree  with  his  tabular 
etatement  to  the  department. 

2.  The  quantities  do  not  agree. 

3.  The  places  of  delivery  do  not  agree. 

4.  In  the  table,  he  claims  to  have  received  the  cattle  at  some  nine 
different  plains,  while  the  receipts  to  him  show  that  all  were  received 
by  three  persons  at  three  places  only. 

5.  His  affidavit  to  his  receipts  for  cattle  received  at  Moor's,  Stir- 
ling's, and  Brown's  ranches,  is  inconsistent  with  his  tabular  state- 
ment, which  contains  no  mention  of  cattle  received  on  the  29th  of 
June,  1851,  or  of  any  received  at  either  of  said  three  ranches.  (R.,  pp« 
124-'5,  406.) 

6.  His  deposition  in  this  cause  shows  that  he  gave  a  receipt  to  Nor- 
ris  when  he  did  not  personally  know  of  the  delivery  of  the  cattle. 

He  was  asked  why  the  receipts  for  the  950  head  bore  date  on  the 
16th  of  December,  1851,  and  answered: 

^'  Because  it  was  the  aggregate  of  the  several  lots  and  amounts  re- 
ceived and  receipted  for  by  my  subordinates  before  that  date  "  (R., 
p.  36.) 

7.  At  the  time  he  gave  these  receipts,  which  was  not  at  the  time  of 
the  delivery  of  the  property,  he  had  actoally  drawn  the  drafts  for  the 
cattle  which  had  been  delivered,  as  is  shown  by  the  record.  (R.  p.,  84 
to  123.) 

EigJUeenth.  There  was  no  such  quantity  of  cattle  furnished  for  and 
delivered  to  the  Indians  as  receipted  for  by  WozencrafC. 

Wozencraft  receipted  for  1,145  cattle.  The  number  actually  and 
gratuitously  applied  to  the  exclusive  use  of  the  Indians  was  far  less. 
The  exact  number  applied  to  the  use  of  the  Indians  is  not  proved  by 
the  petitioner,  nor  can  it  be  exactly  ascertained  by  the  United  States. 
The  onus  is  on  the  former ;  bat  he  deals  in  vague  generalities  and 
questionable  uncertainties.  And,  in  fact,  he  really  knew  nothing 
concerning  these  matters,  and  had  no  means  of  personal  knowledge. 

Bowyer  was  called  as  a  witness  by  the  United  States,  who  testified 
that  he  was  a  trader  at  South  Yuba  river,  in  Nevada  county,  in  1849, 
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and  removed  to  Bowjer's  trading  post  in  August,  1861 ,  and  continued 
to  trade  there  until  1856.     He  says : 

*^  I  don't  know  that  anything  was  fed  to  them  (the  Indians)  until 
the  day  the  treaty  was  made.  On  the  day  of  the  treaty  there  was  flour 
and  beef  given  to  them.  I  don't  know  positively  where  it  came  from. 
I  think  it  came  from  the  Union  ranch  ;  there  was  a  butchering  carried 
on  there  at  the  time ;  it  was  not  carried  on  by  Norris  &  Co.  theui  but 
by  other  parties  who  resided  at  the  Union  ranch. 

^^  Q.  How  much  flour  and  beef  was  used  during  the  making  of  the 
treaty,  as  near  as  you  can  state  ? 

"  Ans.  Well,  I  think  not  over  fiv«  hundred  pounds  of  flour;  I  should 
think  not  over  two  head  of  cattle  at  most — may  be  not  over  one ;  it 
was  carried  there  on  the  treaty  grounds  in  quarters.  I  helped  to  dis- 
tribute the  flour  and  beef  to  the  Indians. 

^'Q.  When  was  the  first  beef  or  provisions  brought  up  there  for 
distribution  to  the  Indians  by  Norris,  or  Norris  is  Co.,  and  how  much 
and  what  disposition  was  made  of  it  ? 

^^  Ans.  The  first  cattle  brought  up  there  by  Norris  was  brought  up 
a  few  days  after  the  treaty — what  num.ber  I  can't  tell.  I  received 
about  twenty-two  head  of  these  cattle  from  Norris,  or  Storms,  who 
was  in  Norris's  employ.  I  received  them  to  distribute  among  the 
Indians,  but  they  were  not  all  distributed."    (R.,  p.  160.) 

Mooney  testified  that  he  lived  at  Empire  ranch,  about  a  quarter  of 
a  mile  from  the  treaty  ground.  That  Norris  brought  some  cattle  there, 
which  were  left  with  Storms,  and  directed  him  what  to  do  with  certain 
goods  when  they  came,  who  opened  a  store  to  trade  with  the  Indians. 
(R.,  p.  205-'60 

That  a  part  of  the  cattle  were  butchered  there — from  thirty  to 
thirty-five  head.     (B.,  p.  207.) 

'^  What  I  know  of  them  to  have  been  butchered,  the  Indians  got  a 
part  of  them  and  I  got  a  part  of  them.  I  got  about  a  quarter  of  each 
steer  that  I  knew  of  being  killed.  I  don't  know  of  their  killing  any 
cattle;  when  I  wanted  beef,  I  told  them,  and  they  sent  me  over  a 
quarter,  and  they  might  have  killed  a  great  many  between  times." 
fB.,p.20'7.) 

^*  How  long  did  you  get  beef  from  them  in  this  way? 

^^  Ans.  All  through  the  reservation  time  when  they  had  cattle  on 
hand. 

'^  How  long  was  that,  as  near  as  you  can  state  ? 

^^  Ans.  Well,  sir,  as  near  as  I  can  state,  they  commenced,  there  in 
July  or  August,  and  I  think  they  quit  there  about  March  or  ^pril ; 
I  mean  Mr.  Storms  quit  then — Norris  and  Storms  for  him.  Storms 
was  hired  to  attend  to  the  business.  Norris  had  not  been  there  over 
three  or  four  times  during  the  whole  time  they  carried  on  the  busi-- 
ness."     (R.,  p.  208.J 

^^  They  distributed  beef  to  all  of  them  (the  Indians)  at  the  start; 
they  did  not  do  it  to  them  all  towards  the  last." 

**  Why  did  they  not? 

<<  Ans.  Towards  the  last  they  did  not  give  beef  to  the  Indians  that 
did  not  trade  with  them."     (B.,  p.  213  J 
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BidweU  was  present  at  the  making  of  the  treaty  and  helped  Wozen- 
craft  to  collect  the  Indians.     ^R.,  p.  2420 

In  reply  to  the  question  now  long  Wozencraft  was  engaged  in 
making  the  treaty^  and  how  many  cattle  were  killed  and  provisions 
distribated,  he  answered : 

**  Ans.  Between  two  and  three  days,  as  near  as  I  can  remember  ; 
there  were  killed  daring  that  time,  as  near  as  I  can  remember,  from 
eight  to  ten  head.  I  don't  remember  that  they  had  any  other  provis* 
ions;  it  is  possible  they  might  have  had  some  about  them,  but  there 
was  no  large  amount;  if  there  was  any,  it  was  got  from  me;  I  don't 
know  if  there  was  any."     (R.,  p.  246.) 

'^  I  killed  some  beeves  for  them.  I  cannot  remember  precisely,  but 
not  to  exceed  three  or  four  head.  After  I  received  these  instructions 
from  Doctor  Wozencraft,  I  did  not  kill  over  three  or  four  head  of 
cattle."     (R.,  p.  249.) 

He  then  states  that  Patrick  O'Brien  killed  for  Norris  six  or  seven 
head. 

^'  How  long  did  these  cattle,  owned  by  Norris,  remain  there,  and 
what  finally  became  of  them  ? 

**  Ans.  He  made  the  purchase;  I  think  it  was  in  the  summer  of 
1861:  I  think  it  was  in  the  spring;  and  he  sold  the  latter  part  of 
that  year  and  the  winter  iollowing,  driving  off  to  Marysville,  and 
perhaps  elsewhere,  cattle  for  beef;  that  is,  Mr.  Moore  did  the  driving 
off  under  the  arrangement  he  had  with  Norris,  whatever  that  might 
be ;  and  in  the  spring  of  1852  the  remainder  of  the  cattle  were  all 
sold  to  Samuel  Neal.  Before  the  remainder  were  sold  to  Neal,  some 
were  driven  up  to  Moore's  ranch,  and  some  to  St.  John's  ranch  or 
8ti];ling's.  Patrick  O'Brien  drove  them  there,  I  believe.  My  recol- 
lection is,  that  there  were  seventy  or  eighty  head  driven  away  to  Stir- 
ling's or  St.  John's,  I  cannot  be  positive  as  to  the  number.  I  don't 
know  how  many  were  driven  to  Moore's  ranch;  don't  think  I  ever 
knew  how  many  were  there."     (R.,  p.  263.) 

Si.  John.  Was  present  on  the  9th  of  September,  1861,  when  Wo- 
zencraft made  a  treaty  with  six  bands  of  Indians  at  Colusi. 

"  Pour  or  five  head  were  killed ;  they  were  delivered  to  me  by 
Samuel  Noriis's  head  vaquero,  Patrick  O'Brien,  the  night  before  the 
treaty  was  made;  they  were  delivered  to  me  at  my  ranch  by  said 
O'Brien  on  the  east  side  of  the  Sacramento,  about  twelve  miles  above 
the  town  of  Colusi,  and  were  a  part  oF  a  band  of  fifty  head  delivered 
to  me  at  the  same  time  by  the  said  O'Brien."     (R.,  p.  272.) 

<<  Wozencraft  was  tliere  but  one  day,  and  these  were  all  the  cattle 
killed  then  and  fed  to  the  Indians. 

^'  Answer.  After  the  treaty  was  over,  Wozencraft  wanted  me  to  take 
the  cattle  there  and  take  charge  of  them  and  feed  the  Indians.  He 
wanted  me  to  judge  the  weight  of  the  cattle — he  would  leave  it  to  me 
as  to  their  weight.  I  told  him  I  thought  the  cattle  would  weigh 
about  four  hundred  and  fifty  or  five  hundred,  as  near  as  I  can  recol- 
lect now;  I  made  a  memorandum  at  the  time,  but  my  house  has  been 
burnt  up,  and  the  paper  was  burnt  up  with  it.  Wozencraft  said  at 
the  time,  don't  you  think  you  have  put  them  pretty  low  ?  He  said,  is 
there  not  a  lot  of  big  torones  or  stags  with  them?    I  told  him  there 
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was,  bot  there  were  some  small  cows  that  were  thin  and  light,  and  I 
had  put  them  all  that  they  would  go.  Wozencraft  then  naming  a 
weight  of  fifty  pounds  per  head  more  than  I  had  named,  said,  don't 
you  think  they  would  go  that  much  ?  I  told  him  they  might  possibly 
do  it,  but  if  I  was  buying  myself  I  would  not  want  to  take  them  at  any 
more  than  I  had  named.  The  next  day  a  receipt  was  presented  to 
me  to  sign  for  the  cattle.  The  receipt  was  written  for  the  amount 
that  Wozencraft  had  asked  me  if  I  thought  the  cattle  would  nofc  go, 
which  was  fifty  pounds  on  the  head  more  than  I  told  him  I  would  be 
willing  to  take  the  cattle  for  if  I  were  buying  them.  I  signed  that 
receipt  for  fifty  pounds  per  head  more  than  I  thought  they  would 
weigh.  I  asked  Wozencraft  how  we  would  manage  in  case  the  cattle 
got  away  and  got  back  to  Norris's  ranch  again.  T)ie  cattle  were  not 
vented  by  Sam  Norris.  I  asked  him  if  it  would  not  be  well  enough 
to  put  some  mark  or  brand  on  them,  so  that  either  an  agent  of  his  or 
myself  might  get  them  again.  Wozencraft  answered  that  it  would  be 
considerable  trouble  to  mark  those  cattle.  I  told  him  then  I  was 
unwilling  to  take  charge  of  the  cattle  unless  they  were  marked  or 
branded,  so  that  I  could  tell  them  from  the  balance  of  Sam.  Norris's 
cattle.  I  proposed  to  him  to  put  my  brand,  S,  T.,  on  the  lefk 
shoulder,  I  think.  He  finally  agreed  to  it.  Patrick  O'Brien,  with 
Norris's  vaqueros,  joined  me,  and  we  vented  them  by  putting  my 
brand  upon  their  shoulder.  During  that  week  I  killed  one  beef  for 
the  Indians;  the  next  week  I  killed  another;  I  killed  one  every  week 
for  four  weeks  in  succession;  during  that  time  I  herded  the  cattle  and 
corralled  them  every  night.  I  let  them  go  one  night  without  corral- 
ling, and  they  all  ran  off.  They  went  back  to  Sam.  Norris's  ranch 
on  Chico  creek,  near  Bidwell's  I  don't  say  they  all  went  back.  The 
next  morninff  I  traced  them  up  about  ten  or  twelve  miles  towards 
Norris's  rancn  to  a  big  slough,  where  I  saw  they  had  crossed  in  a  direc- 
tion towards  Norris's  ranch.  I  gave  up  the  chase  then  and  went  home. 
There  was  a  rodeo  in  a  short  time  afterwards  at  Bidwell's  and  Norris's, 
whose  cattle  ran  together.  I  was  at  the  rodeo  for  the  purpose  to  get 
the  cattle  back.  I  saw  several  of  them  on  the  rodeo  ground;  I  under- 
took to  get  them  out;  the  cattle  were  wild  and  the  stags  would  fight; 
two  of  them  got  warm  and  fought.  I  was  then  advised  by  several  to 
let  the  cattle  go,  as  it  would  be  impossible  to  keep  them,  it  was  so 
close  to  their  old  rodeo  ground;  they  stated  that  it  was  probable  I 
never  would  get  any  pay  for  it;  I  went  home  and  left  them  there,  and 
that  was  the  end  of  it — that  was  the  end  of  my  Indian  agency.  I 
never  have  heard  from  Wozencraft  or  Sam.  Norris  from  that  time  to 
this,  only  through  common  talk  "     (B.,  p.  2*77.) 

^^  Were  the  four  or  five  killed,  as  you  have  stated,  during  the  making 
of  the  treaty,  and  the  four  head  more  killed,  as  you  have  stated,  at 
the  rate  of  one  per  week  during  the  four  weeks  succeeding  the  making 
of  the  treaty,  all  that  were  ever  fed  to  the  said  Indians  out  of  the  band 
of  about  fifty  delivered  by  Pat.  O'Brien,  as  you  have  mentioned. 

''  Answer.  That  was  all."     (R.,  p.  280.) 

Wozencraft  did  not  return  after  making  the  treaty. 

Moore.  In  1851  cattle  were  left  with  him  and  Ford  at  his  ranch 
after  Wozencraft  made  the  treaty.  In  reply  to  the  q^uestion,  *'  What 
became  of  the  cattle?"  he  said : 
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^'Answer.  I  think  he  (Patrick  O'Brien)  took  them  np  country. 

^<  What  was  done  with  the  cattle  that  were  left  at  your  place,  if 
you  know,  and  what  has  become  of  them  so  far  as  yon  know? 

^'Answer.  Some  of  them  were  killed  for  the  Indians,  and  some  of 
them  are  there  yet,  I  think,  runninff  at  large."     (B.,  p.  300.) 

He  thinks  eight  or  ten  were  killed,  (p.  301.)  Has  never  been  called 
upon  to  account,   fp.  303.) 

Orim^haw.  '^  I  know  oi  about  twenty-five  (cattle)  ^oing  there  in 
one  band,  said  to  be  to  feed  the  Indians ;  this  was  late  m  the  summer 
of  1851. 

"  Who  was  taking  them  up  there,  (l)aylor's  ranch,)  and  do  you 
know  whether  they  had  been  there  previously  or  not  ? 

^'Answer.  A  man  by  the  name  of  Patrick  O'Brien,  assisted  by  some 
Indian  vaqueros,  was  driving  them ;  and  I  understood  from  O'Brien 
that  they  were  some  that  had  been  up  there  and  had  escaped  back  to 
the  ranch.  This  lot  of  twenty-five  is  all  that  I  ever  knew,  personally | 
bein^  taken  there."     TB.,  p.  327.) 

Nineteenth.  The  cattle  taken  to  the  Indian  country  were  mostly  old 
staffs,  which  were  not  suitable  for  beef,  and  were  not  valuable. 

jSowyer.  '^  The  cattle  were  California  torones,  or  castrated  bulls, 
with  one  or  two  exceptions ;  such  cattle,  at  that  time,  could  have  been 
readilv  bought  for  fifteen  or  twenty  dollars  per  head." 

^^ They  were  not  salable  cattle;  they  were  what  butchers 'called 
rough  cattle."     fR.,  p.  163.) 

moony y  in  his  39th  answer,  says  there  were  stags  among  the  cattle 
he  saw.    (B.,  p.  218.^ 

&.  John.  ^^  Most  of  them  were  old  stags,  called  torones  in  these 
days ;  the  balance  were  cows,  of  the  poorest  class  of  California  cows. 
They  were  a  poor  lot  of  beef."     (R.,  p.  274.) 

Moore.  '^  I  should  call  them  a  poor  lot  of  cattle. 

'^  Were  there  any  or  many  torones  or  stags  among  them. 

** Answer.  A  good  many,  sir. 

'^  Of  what  were  the  balance  of  the  lot  made  up? 

' 'Answer.  Old  cows  and  calves. 

<*  What  were  torones  worth  at  the  time  on  the  ranches  in  the  valley 
of  the  Sacramento  ? 

' 'Answer.  I  suppose  they  could  be  bought  at  from  fifteen  to  twenty 
dollars. 

''  Were  they  salable  to  the  whites  for  beef? 

"Answer.  No,  sir. 

"  What  could  such  old  cows  and  calves  as  those  be  bought  for  per 
head  at  that  time  ? 

''Answer.  I  suppose  from  about  sixteen  to  eighteen  dollars."  (B.. 
pp.  304-'5-'6.) 

Qrimshaw.  "  Do  you  recollect  what  kind  of  cattle  and  quality  those 
were  which  you  saw  Pat.  O'Brien  taking  upon  the  Cosumnes  river 
at  the  time  you  have  mentioned  ? 

"Answer.  Yes,  sir ;  the  greater  portion  of  them  were  inferior  cattle, 
not  very  salable;  they  were  thin  in  fiesh,  and  stags  or  torones. 

"  What  was  the  market  value  of  such  cattle  at  that  time  ? 

"AxiBwer.  That  I  can't  say,  because  I  never  sold  any  but  first  clasa 
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cattle ;  nobody  offered  any  SQch  as  those  that  Pat.  O'Brien  carried  up 
for  sale ;  it  was  no  use  to  offer  anj  but  first  class  cattle  for  sale/' 

^^  It  would  be  very  hard  to  fix  a  valuation  upon  such  cattle,  because 
the  country  was  overstocked  with  first  class  of  cattle  in  that  year,  and 
they  were  down  very  cheap.  They  were  not  cattle  that  I  would  pur- 
chase at  all,  the  most  of  them^  because  when  you  once  got  them  on 
your  hands  they  would  stick  there.  Some  of  the  Dayton  cattle  were 
put  up  in  the  fall  of  that  year  at  auction  and  sold  for  fifteen  dollars 
a  head.  They  were  more  salable  cattle  than  Pat.  O'Brien  carried  up 
there."     (R,,  pp.  328,  329.) 

Lamby  speaking  of  some  that  were  sold  to  Indians,  says  '^  they 
were  sold  at  sixteen  dollars  a  head ;  they  were  Spanish  stags,  called 
torones."     (B  ,  p.  339.) 

Walker.  Answer.  **I  believe  they  (the  cattle^  were  rather  poor ; 
they  were  what  they  called  Spanish  cattle,  ana  mostly  very  old." 
(R.,p.  365.) 

Morrison,  '^  They  were  Spanish  cattle,  and  they  were  mostly  stags, 
and  old  at  that."     (R.,  p.  372.) 

Twentieth.  Some  of  these  cattle  were  sold  by  Norris,  or  those  under 
him,  and  others  escaped  and  were  not  reclaimed. 

Morrison.  ^^  Well,  I  partly  know  what  became  of  some  of  the  cattle, 
though  I  was  not  present  at  the  time.  In  June,  1862,  he  (Belcher) 
took  six  head  of  them,  I  think,  to  Uniontown,  on  the  American  river, 
and  sold  them,  or  came  back  without  them.  He  said  he  would  give 
credit  for  what  the  cattle  brought.  I  did  not  understand  to  whom. 
There  was  another  one  that  he  proved  away  from  me  that  I  bought 
from  Dr.  Elliot,  on  Dry  creek.  He  sold  the  same,  I  think,  to  Larkin 
Lamb  for  twenty  dollars  for  board  bill,  and  a  dollar  or  two  in  money 
that  he  had  borrowed.    That  is  all  I  know  about  it."    (R.,  p.  379.) 

Walker.  '^  Do  you  know  whether  any  of  the  cattle  which  the  said 
Belcher  had  on  the  Oosumnes  river  escaped  from  him?" 

^ ^Answer.  I  do  not  know  that  they  did  entirely ;  some  ran  away 
from  there  after  he  drove  them  from  there. 

'^  Do  you  know  that  he  got  them  again  ? 

*<  Answer.  I  do  not  "    JR.,  p.  364.) 

^^  Did  he  (Belcher)  furnish  beef  to  others  besides  Indians? 

^'  Answer.  I  don't  know  that  he  did ;  I  know  men  that  I  worked  for 
got  beef  there,  but  how  they  got  it  I  do  not  know."     (R.,  p.  362.) 

McMuUen.  *^He  (Belcher)  stated  to  me  and  others^  on  one  occasion, 
that  some  fifteen  head  had  escaped  from  him  the  day  before,  and  he 
thought  they  had  gone  back  to  the  ranch,"  (Norris's.)    (R.,  p.  364.) 

Lanib.   He  states  there  were  on  the  Cosumnes  river,  where  Belcher  . 
was,  about  one  hundred  head  of  cattle,  and  was  asked  what  disposi- 
tion Belcher  made  of  them,  and  he  answers : 

^*  Answer.  He  sold  a  portion  of  the  cattle  to  residents  in  the  neigh- 
borhood there ;  the  balance  he  sold  previous  to  leaving  to  John  Morri- 
son &  Co. 

^^  Were  any  of  said  cattle  distributed  gratuitously  to  the  Indians? 

"  Answer.  No,  sir. 

^^  Were  any  of  the  said  cattle  sold  to  the  Indians? 

'^  Answer.  No,  sir ;  not  while  he  was  there ;  there  were  some  of  the 
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cattle  sold  to  the  Indians  after  Belcher  had  sold  oat  to  the  other  man, 
Morrison/'     (R.,  p.  339.) 

Belcher  claimed  to  be  Indian  agent.     (B.,  p.  340.) 

Orimshaw,  **  I  heard  he  (Belcher)  had  cattle  for  sale ;  he  told  me  so 
afterwards  himself."     (R.,  p.  327.) 

St.  John.  **I  let  them  go  one  night  without  corralling  them,  and 
they  all  ran  off.  They  went  back  to  Sam.  Norris's  ranch,  on  Ohico 
creek,  near  Bid  well's  I  don't  say  they  all  went  back.  The  next 
morning  I  traced  them  np  about  ten  or  twelve  miles  towards  Norris's 
ranch  to  a  big  slongh,  where  I  saw  they  had  crossed  in  the  direction 
towards  Norris's  ranch.  I  gave  np  the  chase  then  and  went  home. 
There  was  a  rodeo  in  a  short  time  afterwards  at  Bidwell  and  Norris's, 
whose  cattle  ran  together.  I  was  at  the  rodeo  for  the  purpose  of  get* 
ting  the  cattle  back.  I  saw  several  of  them  on  the  rodeo  ground  ;  I 
undertook  to  get  them  out ;  the  cattle  were  wild  and  the  stags  would 
fight ;  two  of  them  got  warm  and  fought.  I  was  then  advised  by  sev- 
eral to  let  the  cattle  go,  as  it  would  be  impossible  to  keep  them,  it  was 
so  close  to  their  old  rodeo  ground  ;  they  stated  it  was  probable  I  would 
never  get  any  pay  for  it ;  I  went  home  and  left  them  there^  and  that 
was  the  end  of  it — that  was  the  end  of  my  Indian  agency.  I  never 
heard  from  Wozencraft  or  Sam.  Norris  from  that  time  to  this,  only 
through  common  talk."     (R.,  pp.  279,  280.) 

Bowyer,  "  What  became  of  the  cattle  which  you  say  were  delivered 
to  you  for  distribution  among  the  Indians  ? 

''  Answer.  They  were  taken  from  the  Union  ranch  to  my  trading 

rMt  at  White  Oak  Springs,  and  I  hired  a  vaquero  to  take  care  of  them, 
killed  some  ten  or  twelve  head  of  them,  but  found  them  so  trouble- 
some to  take  care  of,  and  found  that  I  was  injuring  my  trade  with  the 
Indians  by  feeding  them  with  beef  free  of  cost,  that  I  let  the  balance 
of  them  go^  and  presume  they  went  back  to  Norris's  ranch,  as  such 
cattle  when  turned  loose  will  do ;  they  will  travel  eighty  or  ninety 
miles,  or  even  a  greater  distance,  to  get  back  to  their  range."  (B.,  pp. 
163,  164.) 

Twenty-first.  The  persons  whom  Wozencraft  employed  in  this  cattle 
matter,  including  Norris,  were  Indian  traders^  and  the  distribution  of 
beef,  as'far  as  made,  was  subservient  to  their  own  private  purposes. 

Bowyer  J  referring  to  Storms  and  Norris,  states  that  the  Indians  said 
'^  they  would  give  no  beef  to  the  Indians  who  would  not  trade  with 
them."     (R.,  p.  159.) 

*'  Storms  stated  to  me  that  he  was  receiving  a  salary,  the  amount  of 
which  I  have  forgotten.  Mr.  Norris  also  told  me  that  he  had  hired 
Storms  to  trade  for  him."     (R.,  p.  166.) 

"  The  Indians  stated  that  Storms  had  told  them  not  to  trade  at  any 
other  place,  and  if  they  did  so,  he  should  have  them  punished,  and 
that  they  should  not  have  any  more  beef;  and  he  forbid  any  other  par- 
ties trading  with  them,  as  I  have  already  stated."     (R.,  p.  169.) 

Storms  and  Norris  worked  the  Indians.  (R.,  p.  170.)  As  to  feed- 
ing the  Indians,  and  the  object,  he  says : 

**  I  always  regarded  it  as  a  speculation  on  the  part  of  the  agents  and 
parties  concern^.  I  could  conceive  of  no  other  motive,  as  the  Indians 
did  not  require  any  feeding ;  and  they  ceased  to  feed  them  as  soon  as 


138  aucuxL  NODSUL 

they  could  not  control  their  trade.  This  was  the  ^neral  opinion  of  all 
the  intelligent  people  of  Nevada  and  Yuba  counties."      (K.,  p.  171.) 

''  I  am  under  the  impression  that  Dr.  Wozencraft  personally  prom- 
ised me  the  cattle,  or  proposed  giving  me  the  cattle  for  distribution  the 
day  of  the  treaty ;  that  is  my  impression  at  present.  But  I  supposed 
they  were  all  connected — Norris,  Lovell,  and  Wozencraft." 

<<My  impressions  are  these:  that  speculations  were  rife;  I  con- 
siderea  this  as  such,  and  thought  if  there  was  anything  good  to  be 
made  out  of  it,  Dr.  Wozenoraft  had  a  hand  in  it."     (B.,  p.  195.)  ^ 

Mooney,  ^^  He  (Norris)  left  Storms  there^  (at  or  near  the  Empire 
ranch,)  and  dirjdcted  him  what  to  do  with  the  goods  when  they  came ; 
they  had  not  yet  arrived  there.  As  soon  as  they  came,  Storms  opened 
a  store  to  trade  with  the  Indians,  about  a  quarter  of  a  mile  from  mv. 
place,  and  the  same  distance  from  the  Union  ranch."     (B.,  p.  206.) 

**  Well,  they  (Norris,  Lovell,  and  Storms)  did  not  want  them  (the 
Indians])  to  trade  with  anybody  else.  Lovell  told  me  I  had  no  right  to 
trade  with  them,  and  forbid  my  trading  with  them.  That  did  not 
prevent  me  any.     I  kept  on  trading  with  them. 

'^  Did  they  distribute  beef  to  all  the  Indians  who  came  there? 

''  Answer.  They  distributed  beef  to  all  of  them  at  the  start.  They 
did  not  do  it  to  them  all  towards  the  last. 

'*  Why  did  they  not? 

'^  Answer.  Towards  the  last  they  did  not  give  beef  to  the  Indians 
that  did  not  trade  with  them."     (B.,  pp.  212,  213.) 

McMvUen.  ^^He  (Belcher)  was  engaged  in  trading  principally  with 
the  Indians ;  and,  as  near  as  I  can  recollect,  he  came  there  (at  Wis- 
consin Bar)  in  the  month  of  July — ^the  first  or  middle  of  July ;  he  re* 
mained  there  from  four  to  six  weeks. 

'^  Did  he  have  a  store  at  Wisconsin  Bar  for  the  purpose  of  his  Indian 
trade  ? 

Answer.  "  He  did."     (B.,  p.  353.) 

Morrison.  ^^  He  (Belcher)  was  trading  with  the  Indians  at  the  forks 
of  the  Cosumnes  river;  that  is  the  business  he  was  engaged  in  when 
he  came  there."     (B.,  p.  372.) 

'^  I  think  he  did  not  pretend  to  trade  with  the  Indians — ^that  is,  do 
any  business — for  more  than  eight  months;  he  was  there  longer  than 
that,  but  run  completely  out  towards  the  last;  he  had  nothing  to  trade 
on  "     (B.,  p.  3750 

Twenty-seoond.  There  was  no  disturbance  among  the  Indians  on  the 
Sacramento  in  1861,  and  no  scarcity  of  food  for  reeding  them,  which 
was  injurious  to  them. 

Bowyer.  ''Answer.  There  had  not  been  any  disturbances  or  hostili- 
ties committed  by  the  Indians  upon  the  whites  during  the  year  1851. 
In  1852  there  was  a  man  by  the  name  of  Hopkins,  and  one  by  the  name 
Gomstock,  killed  by  the  Indians  not  far  from  Bose's  corral^  in  Nevada 
county.  That  was  in  June,  I  think,  1852;  both  were  killed  in  one 
week.  The  Indians  were  arrested  by  the  people  in  the  neighborhood, 
with  the  assistance  of  S.  P.  Storms  and  myself  as  interpreters,  and 
five  of  them  were  hung,  which  put  a  stop  to  hostilities  or  murders 
until  within  the  last  year.  There  was  nothing  like  an  Indian  war  or 
any  general  hostilities  during  the  year  1861  or  1862.    This  is  the 
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only  disturbance  that  I  know  of  dnring  these  years.  I  know  the  In- 
dians never  troubled  the  emigrants  in  Nevada  county." 

''  10th  question.  On  what  did  the  Indians  live — that  is,  what  did 
they  use  for  food,  independent  of  any  supplies  furni^shed  by  Indian 
agents  or  whites  ? 

^^  Answer.  The  Indians  had  a  great  variety  of  food  to  live  upon  at 
that  time — such  as  acorns,  mansenita  berries,  a  variety  of  very  nutri- 
tious roots,  grass  seeds^  and  grasshoppers,  salmon  in  large  quantities; 
and  any  of  them  that  was  disposed  to  be  industrious  could  make  at 
least  five  dollars  a  day;  even  tne  women  could  do  that  gathering  gold. 

'  Ul th  question.  Was  there  any  scarcity  of  these  means  of  subsistence 
to  the  Indians  of  Nevada  and  Yuba  counties  during  the  year  1851, 
and  any  sufienng  or  starvation  among  them  for  want  of  food  prior  to 
their  being  fed  b^  Indian  agents  ? 

'^Answer.  I  will  state  positively  no.  There  was  no  suffering  among 
them,  and  no  necessity  of  their  being  fed  by  the  government.  I 
believe  the  establishment  of  agencies  among  them  and  feeding  them 
had  a  tendency  to  make  them  less  dependent  upon  themselves  and  lose 
confidence  in  the  whites.  When  Wozencraft  made  the  treaty  with  the 
Indians  he  caused  it  to  be  interpreted  to  the  Indians  that  it  was  the 
intention  of  the  government  to  furnish  them  with  beef  cattle,  work 
cattle,  horses,  cows,  in  large  numbers;  and  if  my  memory  serves  me 
right,  the  reservation  was  to  be  laid  off  at  that  place  eleven  or  twelve 
miles  square,  I  have  forgotten  which,  and  that  the  Indians  were  to  be 
fed  and  cared  for  by  the  government;  and  the  only  portion  of  these 
promises  which  were  fulfilled  by  the  government  was  the  giving  them 
a  few  beef  cattle,  some  flour  at  the  time  of  making  the  treaty,  which 
was,  I  think,  all  they  got,  and  some  wheat  afterwards — what  quantity 
I  am  unable  to  state.  As  soon  as  the  treaty  was  formed,  the  Indians 
were  highly  delighted  at  the  prospect  of  living  without  any  more 
labor,  and  commence  roaming  and  loafing  about;  and  a  number  of 
them,  living  at  a  distance  of  eight  or  ten  miles,  moved  towards  the 
Union  ranch,  but  in  a  short  time  became  disgusted  with  the  conduct 
of  the  agents  and  left  for  their  former  homes — ^by  agents,  I  mean 
Storms  or  Norris;  and  the  Indians  were  as  loud  in  their  complaints 
against  them  as  they  had  been  previously  in  their  praise. 

'*12th  question.  What  was  it  that  caused  this  disaffection  among 
the  Indians,  besides  what  you  have  mentioned  ? 

"Answer.  They  wished  to  oblige  the  Indians  to  trade  with  them, 
and  with  nobody  else,  and  to  charge  them  such  prices  for  goods  as  they 
chose  to  impose  upon  them.  Whether  they  sold  the  Indians  any  beef 
or  not,  I  am  not  positive;  the  Indians  said  they  did,  and  they  would 
give  no  beef  to  the  Indians  who  would  not  trade  with  them."  (B., 
pp.  156  to  169.} 

"Answer.  Tne  Indians  are  very  migratory  in  their  habits;  there  is 
a  portion  of  the  time  they  live  high  up  in  the  mountains,  and  a  portion 
&(  the  time  in  the  valleys;  they  go  to  the  valleys  in  the  salmon  season, 
which  is  spring  and  fall,  and  to  the  mountains  for  the  purpose  of  gath- 
ering acorns,  mansenita  berries,  which  do  not  grow  much  in  the 
valleys,  and  pine  nuts,  and  partly  from  a  superstitious  belief  they  have 
that  if  they  remain  long  at  one  place  it  becomes  sickly^  and  that  by 
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moving  sickneBs  will  cease.  When  the  reservation  was  first  established 
a  large  portion  of  the  Indians  removed  close  to  the  trading  post  of 
Norris  &  Co.  for  the  purpose  of  being  fed;  but  when  the  season  came 
round  when  the§  usually  move  up  into  the  mountains,  and  found  that 
the  inducements  held  out  to  them  by  Norris  &  Co.  were  not  lived  up 
to,  they  left  and  never  returned  again,  with  the  exception  of  about 
twenty  lodges,  composing  not  over  one  hundred  souls  altogether,  who 
made  that  trading  post  their  principal  homes  before  and  after  the  treaty. 
Those  who  left,  as  above  stated,  went  to  their  old  haunts  and  ranche- 
rias  in  the  different  portions  of  the  mountains  and  counties.  I  think 
these  Indians,  who  were  induced  to  go  to  the  treaty  and  to  settle  there, 
did  not  remain  more  than  three  or  four  weeks  before  they  left,  as 
above  stated."     (R.,  pp.  167,  168.) 

''Answer.  Well,  I  presume,  from  promises  held  out  to  the  Indians 
at  the  time  of  the  treaty,  that  they  expected  to  be  fed  by  the  govern- 
ment continually,  and  consequently  were  not  inclined  to  do  any  more 
work,  or  make  any  effort  to  gain  their  own  livelihood.  I  know  the 
effect  was  decidedly  injurious  in  encouraging  them  in  idleness.  For 
about  the  first  month  after  the  government  commenced  feeding  them 
they  would  lie  about  their  rancherias,  talk  the  matter  over,  and  were 
not  inclined  to  do  any  work,  but  soon  found  that  the  agents  would 
not  feed  them  if  they  did  not  trade  with  them;  that  last  remark  I  have 
from  persons  and  Indians  living  at  the  Union  ranch.  Of  course  I 
did  not  hear  the  agents  refuse  to  feed  the  Indians,  as  I  did  not  live 
there,  hut  have  it  from  the  whites  and  Indians  who  lived  at  the  Union 
ranch."     (R.,  pp.  176,  177.) 

Mooney.  ''Answer.  I  think  the  Indians,  so' far  as  I  know  about  In- 
dians, are  as  well  off  not  to  be  fed  as  to  be  fed;  they  feed  themselves. 
If  they  are  not  fed  they  will  go  to  work,  and  get  that  that  will  feed  them. 

''53d  question.  Had  you  an  opportunity  of  seeing  the  effect  of  gra- 
tuitously feeding  the  Indians  in  your  vicinity? 

"  Note. — Counsel  for  the  claimant  objects  to  the  question  as  irrele* 
vant  to  this  examination. 

"Answer.  I  think  it  was  an  injury  to  the  Indians  to  feed  them,  and 
then  break  off  feeding  them.  They  were  lazy  and  did  not  like  to 
work  then  ;  but  after  they  quit  feeding  them,  they  had  to  go  to  work 
and  get  their  own  food. 

"54th  question.  What  do  you  mean  by  their  own  food  ? 

"Answer.  Acorns^rasshoppers^  mansenita  berries,  roots,  and  seeds. 

"  55th  question.  Were  these  kinds  of  food  in  the  same  abundance  in 
1861  as  previously  and  since? 

"Answer.  Some  years  grasshoppers  are  good  and  acorns  not  quite 
so  plenty  ;  there  has  been  no  year  but  what  there  has  been  plenty  of 
something  for  them  to  get  since  I  have  known  them.  When  they  get 
hungry  they  always  can  find  something  to  eat. 

"56th  question.  Was  there  anf  scarcity  or  suffering  among  them  for 
food  prior  to  and  at  the  commencement  of  the  feeding  them  with  beef? 

"Answer,  I  never  knew  any  of  them  to  suffer  by  hunger.  They 
have  as  good  living  now  as  I  ever  knew  them  to  have,  and  they  get 
nothing  Irom  anybody  but  what  they  work  for. 

"57th  question.   State  as  fully  as  you  can  the  effect  upon  the 
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Indians  of  gratuitouBly  feeding  them  with  beef,  so  far  as  it  was  done, 
and  so  far  as  known  to  yon. 

' 'Answer.  It  made  them  lazy ;  what  money  they  got  that  they  had 
to  spare  after  baying  trinkets  they  would  buy  whiskey  with  it ;  they 
would  lay  about  and  get  saucy.  This  is  the  effect  that  I  know  it  did 
have  on  them."     (  R.,  pp.  223  to  225.) 

''You  say  that  the  Iixdians  did  not  like  Norris's  weights;  what 
weights  do  you  refer  to,  and  what  objection  did  they  make  to  them  ? 

"Answer.  They  referred  to  gold  weights ;  the  weights  were  too 
heavy."     (R.,  p.  27.) 

"  7l8t  question.  How  long  were  the  Indians  loafing  and  idling 
around  the  country  and  refusing  to  work  after  that  reservation  was 
established  ? 

''Answer.  They  worked  about  the  same  after  the  reservation  was 
established  as  they  did  before.  Some  days  when  there  was  beef  to  be 
distributed  they  did  not  work ;  they  stayed  around  the  reservation 
sometimes  three  or  four  days. 

"  72d  question.  What  effect  upon  the  character  of  the  Indians  did 
you  say  the  establishment  of  the  reservation  had  ? 

"Answer.  It  hurt  the  Indians  all  through  ;  it  was  an  injury  to 
them,  that  is,  to  the  best  of  my  opinion. 

"  73d  question.  If  they  worked  about  as  much  after  the  reservation 
was  established  as  before,  how  did  it  injure  the  habits  of  the  Indians  ? 

'* Answer.  They  had  to  give  two  ounces  of  gold  then  for  the  one 
they  had  before.  They  got  dissatisfied  ;  they  were  compelled  to  trade 
there  if  they  got  any  beef ;  they  had  to  pay  two  ounces  of  gold  for 
what  they  could  have  bought  before  for  one.  This  I  am  positive  of ; 
I  saw  the  weights  myself  and  tried  them  ;  that  is  why  I  thiuk  it  was 
an  injury  to  them. 

"  74th  question.  Did  the  Indians  gather  as  much  gold  as  before? 

"Answer.  They  did  at  times,  when  they  worked ;  they  did  not 
gather  as  much  its  before,  because  they  did  not  work  constantly." 
(B.,pp.  231,232) 

"  78th  question.  The  counsel  for  the  claimant  asked  you  what  effect 
upon  the  character  of  the  Indians  vou  said  the  establishment  of  the  res* 
ervation  had ;  to  which  yon  replied  that  it  hurt  the  Indians  all  through, 
&c. ;  what  do  you  mean  hurt  the  Indians  all  through  ?  Was  it  the 
making  of  the  reservation  or  subsequent  occurrences  ? 

"Answer.  It  was  the  promises  they  made  to  the  Indians  which  they 
never  fulfilled."     (R.,  p.  234^ 

Bidwdl,  35th  question.  "What  was  the  effect  of  the  proceedings  of 
Wosencraft,  and  the  feeding  of  the  Indians  with  beef,  so  far  as  it  was 
done  in  your  vicinity  ;  and  was  it  beneficial  or  injurious? 

"Answer.  The  effect  of  the  treaty,  in  my  opinion,  was  injurious — it 
was  all  injurious ;  the  effect  of  the  treaty  was  injurious,  because  it 
seemed  to  destroy  my  authority  over  the  Indians,  and  no  one  else  had 
any.  There  was  not  beef  enough  fed  to  them  to  do  much  injury. "  (R. , 
p.  267.) 

8t.  John.  "What  were  the  means  of  subsistence  of  the  Indians, 
with  whom  this  treaty  was  made  by  Wozenoraft,  and  for  whom  these 
cattle  were  designed  ? 
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**An8wer.  Fish,  acorns,  seeds,  wild  potatoes,  muscles,  grasshoppers; 
thej  killed  antelope ;  there  were  thousands  of  antelope  there  ;  wild 
geese ;  I  have  seen  them  hring  in  two  or  three  hundred  at  a  time ;  they 
catch  them  in  large  nets. 

^'  24th  question.  Had  they  an  ahundance  of  such  food  during  the 
year  1851  ? 

"Answer.  Yes,  sir. 

"25th  question.  Was  this  the  case  generally  with  the  Indians  of 
the  Sacramento  valley  ? 

"Answer.  I  know  nothing  ahout  rny,  except  those  the  treaty  was 
made  with,  as  above  stated  ;  they  had  plenty. 

"  26th  question.  In  what  manner  was  the  feeding  of  the  Indians 
with  beef  by  Wossencraft  and  Samuel  Norris,  in  1851,  regarded  by  the 
whites  in  the  neigborhood  who  were  acquainted  with  the  facts,  and 
what  was  the  effect  upon  the  Indians  so  far  as  you  had  the  opportunity 
of  observing  it? 

"NoTB.^-The  counsel  for  claimant  objects  to  the  whole  question  as 
irrelevant, 

"Answer.  It  was  regarded  as  useless  and  an  injury  to  the  Indians. 
The  effect  was,  they  ate  so  much  beef  it  made  a  good  many  of  them 
sick.  A  good  many  of  them  are  like  dogs,  and  will  eat  all  that  yon 
will  give  them,  until  it  was  all  eat  up. 

"  27th  question.  Did  Wozencraft's  transactions  make  a  favorable  or 
unfavorable  impression  upon  said  Indians  ?  If  you  know,  please 
state  how  you  know. 

"Answer  Rather  unfavorable ;  he  made  them  a  good  many  promises 
that  he  did  not  fulfil;  the  Indians  would  come  to  me  occasionally  and 
ask  me  where  my  big  captain  was  ;  I  told  them  I  did  not  know ;  the 
Indians  said,  *big  capitan  no  buena — mucho  lie;'  it  had  the  effect 
to  destroy  their  opinion  of  the  whites, 

"  Note. — Counsel  for  claimant  objects  to  the  foregoing  answer. 

"  28th  question.  What  promises  did  Wozencraft  make  to  them? 

"Answer.  He  promised  them  that  the  reservation  or  piece  of  land 
above  mentioned  should  be  their  own  to  occupy  without  being  molested 
by  the  whites,  and  that  he  would  send  more  cattle,  so  that  they  would 
nave  a  plenty  of  cattle  and  horses,  blankets  and  clothing.  He  told 
them  that  I  would  take  charge  of  them  and  the  cattle  ;  after  a  short 
time  they  would  have  seed  and  tools,  and  that  I  would  learn  them  to 
plough  and  work  and  live  like  the  whites.  He  eave  the  captains  all 
a  coat.  ^  ^ 

"29th  question.  Did  Wozencraft  ever  return  there  after  the  making 
of  the  treaty  ? 

\\  ^J't^®^-  Not  to  my  knowledge. 
«k  ;i^2    ,1"®**^^^-  I>id  he  ever  inquire  of  you,  by  letter  or  otherwise, 
wnat  had  been  done  with  or  become  of  said  cattle? 

l/^^'^'^u  V?!  ?i^  ^^*-"     (»M  PP-  282  and  285,) 
nr  w^iu-    T*^^  ^^^^^  ^^^  previous  to  feeding  with  beef,  any  war 
or  hostilities  between  (Nome-Lacke  tribe)  and  t^e  whites? 
Answer.  No,  sir. 

«f  InKoW^^^^^^^'l:  ^f  ^  *^^y  ^°  *^«  year  1851  the  same  food  and  means 
ot  subsistence  as  they  had  had  previously  since  you  had  known  them? 
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'^  Answer.  Tes,  sir,  they  bad,  beoaiue  there  had  never  been  any 
white  person  to  live  among  them  at  that  time ;  they  had  their  country 
to  themselves. 

'^  26th  question.  Was  there  at  that  time  any  starvation  or  unusual 
Btiffering  for  want  of  food  among  them? 

"  Answer.  None,  that  I  know  of,  sir. 

^^  26th  question.  What  was  the  effect  upon  these  Indians  of  your 
fbeding  them  with  beef,  so  far  as  it  was  done  ? 

'<  Answer.  It  made  them  lazy  and  saucy,  and  disagreeable  on  the 
ranch. 

''  27th  question.  Did  you  discontinue  the  feeding  on  these  accounts? 

**  Answer.  I  did,  sir 

"  28th  question.  Was  there  any  necessity  whatever,  or  any  utility 
or  useful  motive  whatever,  to  your  knowledge,  to  be  effected  by  this 
feeding  of  said  Indians? 

^^NoTB. — Oounsel  for  claimant  objects  to  the  question,  because  the 
opinion  of  the  witness  on  that  subject  is  not  evidence,  and  because  the 
question  is  irrelevant  to  the  subject  of  this  case 

"  Answer.  No,  sir  ;  none  that  ever  I  knew  of. 

' ^  29th  question.  Has  Wozencraft  or  Samuel  Norris  ever  called  on  you 
for  any  account  of  said  cattle,  or  to  know  what  had  been  done  with 
them? 

"  Answer.  No,  sir  ;  they  have  not. 

^*  SOth  question.  What  was  the  usual  food  of  those  Indians  ? 

*^  Answer.  Grass  seed,  roots  of  all  kinds,  some  fish,  and  sometimes 
th€7  would  get  a  deer^  but  very  seldom,  and  grasshoppers  as  a  main 
article. 

*^  31st  question.  Did  Wozencraft  make  any  Indian  reservation  in 
your  vicinity? 

•*  Answer.  I  never  knew  of  any  made  by  him."  (R.,  pp.  301  to  303.) 

*'  Had  the  Nome-Lackes,  or  any  of  the  Indians  in  your  vicinity,  in 
1851,  been  disturbed  by  miners,  and  were  there  any  gold  mines  in 
that  vicinity  ? 

'*  Answer.  No,  sir ;  they  had  never  been  disturbed,  and  there  are 
no  gold  mines  there."     (R,  p.  306.) 

Urimsha/w.  *^  Question.  Were  there  any  Indian  hostilities,  actual 
or  threatened,  by  the  Indians  on  the  Cosumnes  against  the  whites  in 
the  years  1850  or  1851  ? 

'^  Answer.  I  never  heard  of  the  Oosumnes  Indians  participating  in 
any  or  threatening  any. 

"  Question.  Would  you  have  heard  of  it  if  such  had  taken  place? 

''  Answer.  Yes,  sir ;  I  think  I  should. 

'^  Question.  What  was  the  character  of  said  Indians,  peaceable  and 
inoffensive,  or  warlike  and  dangerous? 

''  Answer.  The  tribes  that  I  knew  were  very  peaceable  and  inoffen- 
sive ;  there  was  nothing  warlike  about  their  dispositions. 

''  Question.  Had  they  been  accustomed  to  live  among  and  serve  or 
labor  more  or  less  for  the  whites  prior  to  the  year  1861 ;  if  so,  for  how 
long  prior  ? 

**  Answer.  The  valley  Indians  had  been  accustomed  to  live  among 
and  labor  for  the  whites  for  ten  years  prior  to  that ;  I  know  this  was 
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the  case  from  the  time  of  my  coming  to  the  country,  and  have  heard 
that  it  was  for  many  years  prior  thereto ;  I  am  speaking  now  of  the 
valley  Indians  ;  all  those  tribes  £  have  named  are  valley  Indians. 

^ '  Q  uestion .  Was  there  any  scarcity  of  the  means  of  livelihood  among 
these  Cosumnes  Indians  in  the  year  1851  ?  •• 

''  Answer.  There  was  no  scarcity  in  that  year. 

^^  Question.  Did  their  usual  and  natural  food,  such  as  you  have 
mentioned,  exist  in  its  usual  abmndance  amongst  them  during  that 
year? 

*'  Answer.  I  think  it  did  ;  yes,  sir."     (R.,  pp.  324,  326.) 

'^  Question.  CSan  you  state  the  effect  of  giving  the  Indians  beef,  upon 
the  Cosumnes  river,  so  far  as  it  was  done  in  the  year  1851,  and  whether 
beneficial  or  otherwise,  and  in  what  respects  ? 

*'  Answer.  The  general  opinion  was  that  it  was  a  bad  plan ;  it  was 
injurious ;  it  had  the  effect  to  make  them  lazy,  for  as  long  as  they 
could  get  beef  for  nothing,  of  course  they  would  not  work ;  it  induced 
a  belief  in  their  minds,  I  think,  that  the  government  was  bound  to 
feed  them  ;  it  spoilt  them  as  work  hands."     (B.,  p.  328.) 

*'  Question.  You  have  said,  in  answer  to  a  question  which  I  put  to 
you,  that  the  general  opinion  was  that  the  effect  of  giving  the  Indians 
beef,  so  far  as  practiced  on  the  Cosumnes,  was  a  bad  plan;  please  state, 
if  you  can,  what  was  the  general  opinion  of  the  white  people  residing 
upon  or  in  the  vicinity  of  said  Cosumnes  river  in  the  year  1851  in 
regard  to  the  propriety,  expediency,  or  necessity  of  feeding  said  Indians 
with  beef  by,  or  on  account  of,  the  government? 

'^  Answer.  The  opinion  generally  expressed  was,  that  it  was  entirely 
unnecessary  ;  they  used  to  laugh  at  it  and  joke  about  it  a  good  deal ; 
it  was  regarded  as  entirely  useless ;  the  general  sentiment  was  that  it 
was  worse  than  useless. 

'^  Question.  Are  you  a  man  of  family,  and  what  property,  if  any, 
do  you  and  your  family  own  in  California  ? 

^'  Answer.  I  am  a  man  of  family  ;  we  own  a  ranch  and  stock ;  if  I 
recollect  right,  our  last  year's  tax  list  was  assessed  on  |23,000  worth 
of  property. 

'^  The  counsel  for  the  United  States  hpre  closed,  and  no  one  being 
present  to  cross-examine,  there  can  be  no  cross-examination. 

' '  Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques* 
tion  ;  if  you  do,  please  state  it?"     (R.,  p.  330.) 

Lamb,  ^^  Question.  What  means  of  livelihood  had  the  Indians  of 
the  Cosumnes  river  and  vicinity  in  the  year  1851  ? 

'^  Answer.  They  had  the  same  means  that  they  have  now;  which  is, 
mansenita  berries,  acorns,  grasshoppers,  fish,  wild  seeds,  root-s,  and 
mining;  they  mined  then,  more  or  less,  and  now.  Their  chances  for 
obtaining  gold  were  greater  then  than  now. 

*^  Question.  How  much  gold  could  they  then  ordinarily  gather  in  a 
day? 

''Answer.  I  could  not  give  any  definite  answer  to  that  question. 
The  way  they  worked  was  with  a  pan  and  crowbar,  and  they  would 
pan  out  and  sometimes  get  a  large  amount. 

''  Question.  Were  there  any  Indian  hostilities  against  the  whites, 
aetual  or  threatened,  on  the  Cosumnes  river  in  the  year  1850  or  1851  ? 
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''  Answer.  I  could  not  say  as  regards  1850;  as  regards  1851  there 
was  none. 

"  Question.  Was  there  any  scarcity  of  food  among  the  Indians  of  the 
Cosumne  during  the  year  1851  ? 

"  Answer.  No,  sir;  they  had  a  plenty  of  their  kind  of  food.  There 
was  as  plenty  that  year  as  there  has  been  any  year  since.  There  was 
a  plenty  of  their  kind  of  food,  I  mean;  but  whether  they  got  it  or  not 
I  do  not  know."     (R.,  p.  342.) 

McMuUen.  ^^  Question.  Were  there  any  hostilities  committed  or 
threatened  by  the  Indians  of  the  Cosumne  river  against  the  whites 
during  the  years  1850  or  1851,  after  your  settling  on  the  Cosumne 
river,  as  you  have  stated? 

**  Answer.  None. 

^'  Question.  In  what  condition  were  said  Indians,  in  reference  to  food, 
in  the  year  1851;  and  upon  what  food  did  they  at  that  time  live,  and 
in  what  way  procure  it  ? 

"  Answer.  They  had  an  abundance  of  food,  and  they  lived  princi- 
pally upon  beef  and  hard  bread  and  flour;  they  procured  it  through 
mining  for  gold. 

*^  Question.  Did  the  Indians  on  the  Cosumne  river  gather  much 
gold  in  the  year  1851,  and  how  much  did  they  gather  ordinarily  in  a 
day  or  by  a  day's  work  ? 

**  Answer.  They  gathered  a  large  amount  of  gold,  seldom  working 
more  than  half  the  day  at  a  time;  and  they  generally  collected  from 
one  to  twenty  dollars  in  a  half  day  to  the  man,  or  rather  to  the  woman, 
as  the  men  seldom  worked. 

^*  Question.  Could  they  always  make  an  abundant  livelihood  by  this 
means,  that  is,  by  gathering  gold,  in  1851  ? 

<«  Answer.  They  could."     Hi.,  j).  352.) 

* '  Question.  What  was  the  effect,  if  you  can  state  it,  of  said  Belcher's 
intercourse  and  connexion  with  said  Cosumne  Indians? 

^<  Answer.  His  connexion  with  the  Indians  had  a  tendency  to  make 
them  saucy  and  troublesome,  and  they  acquired  an  idea  that  the  whole 
country  belonged  to  them,  and  the  whites  should  pay  them  for  the 
privilege  of  mining;  the  general  impression  was  that  they  received 
this  idea  from  Belcher.  They  became  troublesome  about  getting  into 
the  claims  of  the  whites  and  washing  out  gold,  and  when  they  were 
told  to  leave,  they  replied  that  it  all  belonged  to  them — that  the  'whites 
had  no  business  here."     (B.,  p.  355.) 

^^  Question.  Had  they  shown  any  such  conduct  or  expressed  any  such 
sentiments  prior  to  said  Belcher's  coming  there  and  commencing  to 
trade  with  them  ? 

"  Answer.  They  had  not;  previously  they  had  always  been  very 
quiet  and  respectful  to  the  whites;  there  had  been  some  little  thieving 
previously,  but  that  is  always  the  case  where  they  are. 

'^  Question.  Were  there  other  Indian  traders  in  that  vicinity  who 
were  there  when  Belcher  came  there  ? 

**  Answer.  There  were  no  exclusive  Indian  traders — ^that  is,  no 
traders  who  traded  exclusively  with  the  Indians;  there  were  two  trad- 
ing posts  near  there  that  depended  as  much  upon  the  Indian  trade  as 
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upon  other  trade.  One  of  these  traders  had  been  there  from  the  winter 
of  1849,  and  the  other  only  a  short  time  before  Belcher  came. 

'^  Question.  Did  the  said  Indians  make  any  other  use  or  disposition 
of  the  gold  which  they  got  in  mining  in  1851,  besides  purchasing  such 
articles  as  you  have  mentioned  ?  if  so,  please  state  what  other  use  or 
uses  they  made  of  it. 

'^  Answer.  They  spent  some  for  clothing,  and  a  large  portion  of  it 
was  gambled  off  by  them  at  the  game  of  monte;  there  were  from  five 
to  ten  men  constantly  in  that  vicinity  who  made  dealing  monte  with 
the  Indians  their  only  business;  they  could  do  better  at  that  than  they 
could  at  mininff. 

**  Question.  Was  the  matter  of  feeding  the  Indians  with  beef,  on  the 
account  of  the  government,  much  or  generally  talked  of  among  the 
whites  on  the  Cosumne  river  in  1851  ? 

'^  Answer.  It  was  ;  it  was  generally  considered  a  worse  than  useless 
extravagance  on  the  part  of  the  government. 

''  Question.  Was  this  the  general  or  universal  opinion  of  the  whites 
there? 

''  Answer.  It  was;  I  never  heard  a  man  express  a  different  opinion. 

^^  The  counsel  for  the  United  IStates  here  closed.  Neither  the  claim- 
ant nor  his  counsel  is  present  to  cross-examine 

**  Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ?  if  you  do,  please  state  it. 

''  Answer.  Nothing  more  than  that  the  Indians  in  that  neighbor- 
hood depended  principally  upon  the  traders  for  their  provisions,  from 
the  fact  that  they  could  purchase  them  from  less  labor  by  mining,  than 
they  could  procure  acorn,  grass  seed,  grasshoppers,  &c.,  upon  which 
they  had  formerly  subsisted.  I  believe  that  is  all."  (R.,  pp.  356, 
357.) 

Walker.  ^'  Question.  Was  there  any  need,  in  1851,  of  said  Indians 
being  fed  gratuitously,  or  by  the  government,  to  prevent  their  suffer- 
ing for  the  want  of  food  ? 

**  Answer.  Not  in  that  locality. 

*' Question.  Were  there  any  Indian  hostilities  against  the  whites, 
actual  or  threatened,  on  the  Cosumnes  river  in  the  year  1851? 

"  Answer.  Not  that  I  know  of."     (R.,  p.  364.) 

Morrison.  '' Question.  Were  these  Indians,  during  said  year,  able  to 
obtain  food  and  subsistence  without  its  being  furnished  to  them  gratui- 
tously ;  and  upon  what  food  did  they  subsist  during  that  time  ;  and 
how  or  by  what  means  procured  ? 

'^Answer.  Well,  sir,  they  lived  on  acorns,  flour,  hard  bread,  and 
beef ;  they  bought  them  from  stores  and  butcher  shops  ;  I  should  say 
they  were  able  to  procure  food  without  its  being  furnished  to  them 
gratuitously. 

'^  Question.  Did  said  Indians  mine  or  gather  gold  in  1851  ? 

* 'Answer.  They  did. 

''  Question.  Did  they  gather  much  gold  ;  and  was  or  not  the  trade 
with  them  carried  on  in  this  gold  which  they  gathere^l,  and  was  it  a 
lucrative  trade  or  otherwise  ? 

* 'Answer.  They  got  considerable  gold,  and  it  was  a  pretty  good 
business  trading  with  them."     (R.,  p.  376.) 
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Twenty'third.  Wh^n  Wozencraft  was  removed  and  called  upon  in 
September,  1852,  to  hand  over  the  public  property  which  he  had  in 
his  hands,  he  did  not  pretend  to  have  any  in  his  own  hands,  and  only 
one  hundred  and  ten  head,  of  cattle  in  the  hands  of  Norris,  of  which 
he  furnished  no  evidence.     (B.,  p.  423.) 

How  many  head  went  into  Norris's  hands,  and  how  many  were  ac- 
counted for  by  him,  there  is  no  mention  made,  nor  does  ho  state  what 
bad  become  of  all  that  he  claimed  to  have  purchased.  All  is  left  in 
the  dark  and  unexplained  and  unaccounted  for  both  by  him  and  by 
Norris.  If  this  statement  is  true,  then  Wozencraft  had  drawn  drafts 
in  1851  for  cattle  that  still  remained  in  Norris's  hands,  never  having 
been  fed  to  the  Indians  or  even  delivered,  and  the  receipts  given  were 
frauds. 

TwerUy-fourth.  There  is  no  evidence  that  when  Congress  appro- 
priated money  to  pay  for  the  beef,  &o.,  claimed  or  authorized  any 
oiBcer  or  person  to  contract  for  the  same  upon  any  terms. 

TweiUy-fifth.  There  is  no  evidence  that  any  particular  number  of 
cattle  or  amount  of  provisions  were  purchased  and  actually  delivered 
to  the  Indians. 

Tiventy-sioctk.  There  is  no  evidence  there  was  any  necessity  for  the 
purchase  thereof,  or  that  any  advantage  resulted  therefrom. 

Twenty-severUh.  There  is  no  evidence  that  any  officer  having  the 
right  to  do  so,  either  instructed  or  authorized  said  Wozencraft  to  enter 
into  the  contract  under  which  the  plaintiff  seeks  to  recover. 

Twenty-eighth.  There  is  no  evidence  of  the  real  value  of  the  cattle, 
drc,  furnished  to  the  Indians  under  the  supposed  contract  above  set 
forth. 

Twenty-ninth.  There  is  no  evidence  that  the  United  States  have 
sanctioned  the  assumed  purchase,  or  that  they  have  promised  to  pay 
for  the  same. 

Thirtieth.  There  is  no  evidence  showing  how  much  of  all  the  ex- 
penditures above  mentioned  was  made  out  of  the  $50,000  appropriated 
for  holding  treaties  with  these  Indians.  But  it  is  clear  and  certain 
that  there  never  was  fed  to  the  Indians  by  Wozencratt  the  value  of 
the  one-third  of  the  sum. 

Thirty-first.  There  is  no  proof  of  the  number  of  good  beef  cattle 
furnished. 

There  is  no  proof  of  how  many  were  actually  fed  to  the  Indians. 

There  is  no  proof  that  they  were  scarce  of  food  or  needed  a  gratui- 
tous supply. 

There  is  no  proof  of  how  many  cattle,  in  all,  Norris  actually  pur- 
chased. 

There  is  no  proof  of  the  actual  value  of  good  beef  cattle  per  head. 

There  is  no  proof  that  Wozencraft  ever  saw  any  considerable  num- 
ber of  these  cattle. 
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FiBST.  That  the  United  States  are  not  liaUe^  wdeas  they  have,  by  law- 
ful  authority y  authorized  the  said  purchase. 

There  is  no  pretence  that  any  express  authority  was  conferred  by 
legislative^  or  even  by  an  executive  officer  to  purchase  said  cattle  and 
provisions  upon  credit  for  the  purposes  specified  in  the  petition  in  this 
case.  No  law  has  been  referred  to,  or  regulation  or  instruction  cited 
authorizing  any  such  purpose,  and  none  exists.  On  the  contrary,  the 
act  of  May  1,  1820,  section  6,  (3  U.  8.  L.,  568,)  forbids  any  such  pur- 
chase on  credit.     Its  provisions  arQ : 

^^  That  no  contract  shall  hereafter  be  made  by  the  Secretary  of  State, 
or  of  the  Treasury,  or  of  the  Department  of  War,  or  of  the  Navy, 
except  under  a  law  authorizing  the  same,  or  under  an  appropriation 
adequate  to  its  fulfilment,  and  excepting  also  contracts  for  the  subsist- 
ence and  clothing  of  the  army  or  navy,  and  contracts  by  the  quarter- 
master's department,  which  may  be  made  by  the  Secretaries  of  those 
departments." 

The  powers  of  the  War  Department,  so  far  as  the  business  of  the 
Indian  office  is  concerned,  was  transferred  to  the  Department  of  the 
Interior  by  the  act  of  March  3,  1849.     (9  U.  8.  L.,  395.) 

The  instructions  of  the  Indian  office  also  forbid  the  making  of  any 
such  contracts  at  as  early  a  day  as  that  officer  learned  of  the  making, 
or  intention  of  making,  the  same.  They  forbid  the  insertion  of  pro- 
visions in  treaties  which  should  require  expenditures  in  advance  of 
ratification  and  appropriations.  That  office  required  Wozencraft  and 
his  associates  to  confine  their  expenditures  to  the  amount  of  the  two 
appropriations  of  |25,000  each. 

It  is  a  singular  fact  that  neither  Wozencraft,  nor  those  claiming 
under  his  acts,  show  what  has  become  of  this  sum  of  $50,000.  From 
the  evidence  it  is  pretty  certain  that  one-third  of  that  sum  would  have 
purchased  more  than  the  actual  value  of  all  that  Wozencr^t  bought 
and  actually  applied  to  the  use  of  the  Indians. 

But  however  this  may  be,  the  plaintiff,  whose  duty  it  is  to  prove 
his  case,  has  wholly  failed  to  show  that  Wozencraft  had  authority  to 
contract  the  debt  which  is  claimed  by  him,  nor  has  he  proved  that  it 
was  subsequentlv  ratified  by  competent  authority.  It  follows  that  no 
recovery  can  be  had. 

Second.  The  receipts  by  Wozencraft  not  being  given  in  the  line  of  his 
duty  are  no  evidence  to  prove  the  delivery  or  receipt  of  the  property 
claimed  to  have  been  furnished. 

No  act  of  Wozencraft  not  in  the  line  of  his  duty  can  be  evidence  of 
anything  against  the  United  States.  He  was  not  their  agent  in  pur- 
chasing cattle  or  provisions  upon  credit.  Not  being  an  agent,  his  acts 
are  not  evidence  to  charge  anybody  but  himself.  He  had  no  power  to 
bind  the  United  States,  as  their  agent,  by  giving  a  receipt  or  acknowl- 
edgment, when  he  had  none  to  make  the  contract  itself. 
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Third.  There  is  no  legal  evidence  that  cattle  were  fumiehed  and  de^ 
livered  to  the  Indiana^  except  that  showing  an  indefinite  amount  found  in 
the  depositions  on  the  part  of  the  defendants. 

Although  Wozencraft  was  sworn  on  the  part  of  the  plaintiff,  he  was 
not  asked  how  many  cattle  were  killed  and  delivered  to  the  Indiana, 
nor  does  he  state  there  was  an  actual  delivery  to  them  of  any.  He 
testifies  that  certain  signatures  are  genuine.  He  was  not  asked  as  to 
the  quantity  he  had  actually  received  of  the  articles  claimed  to  have 
been  furnished.  A  leading  and  uncertain  question  was  asked  and  an 
equally  indefinite  answer  was  given. 

On  his  cross-examination  he  shows  that  he  did  not  know  personally 
how  many  cattle  were  received,  becaube  a  portion  was  received,  if  at 
all,  by  his  subordinates. 

The  treaties  which  the  plaintiff  put  in  evidence  prove  nothing. 

The  drafts  are  no  evidence  of  the  quantity  of  cattle  furnished  by  the 
plaintiff. 

What  purports  to  be  affidavits  of  Wozencraft,  Sheldon,  Belcher, 
O'Brien,  and  Storms,  found  between  pages  124  and  144  of  the  record, 
are  simply  receipts  signed  by  these  persons.  Neither  of  them  attempts 
to  swear  to  the  number  of  cattle  delivered,  nor  when,  nor  to  whom, 
nor,  indeed,  to  any  fact,  except  Storms,  at  page  144,  says  the  price  of 
beef  was  from  twenty  to  twenty-five  cents  a  pound,  and  that  the  with* 
in  mentioned  cattle,  wheat,  and  flour  were  by  me  delivered,  or  dis- 
tributed to  the  Indians  in  Yuba  county,  in  accordance  with  the  treaty 
of  June,  1861.  What  he  alludes  to  is  uncertain.  Certainly  no  such 
delivery  could  have  been  made  under  the  treaty,  nor  could  the  deliv- 
ery have  been  by  him,  unless  the  other  evidence  shall  be  rejected  or 
disregarded. 

It  is  a  singular  and  suspicious  circumstance  that  the  attempt  should 
have  been  made  to  substitute  these  receipts  in  place  of  proof  of  actual 
delivery.  Having  failed  to  establish  this  important  fact  by  competent 
evidence,  the  plaintiff  cannot  recover,  if  his  other  assumptions  should 
be  conceded  to  be  true. 

Third.  The  United  States  having  shown  that  hut  a  portion  of  the  col- 
tie  could  have  been  provided  by  the  plaintiff  y  and  a  large  portion  of  these 
were  sold  to  others  cr  were  losty  he  cannot  recover,  because  he  has  not 
shown  the  nv/mber  of  cattle  acttidUy  delivered  to  the  Indians, 

It  is  certain,  from  the  evidence  on  the  part  of  the  defendant,  that 
but  a  limited  number  of  cattle  were  furnished  by  Norris  and  sent  up 
for  the  use  of  the  Indians.  Of  these,  some  were  killed  and  sold  in- 
stead of  being  delivered  to  the  Indians.  Others  were  lost  and  no  effort 
made  to  secure  their  return.  It  is  not  at  all  probable  that  the  Indians 
ever  ate  one  hundred  of  these  cattle.  The  plaintiff  having  left  his 
case  thus  indefinite  and  uncertain,  he  cannot  recover.  The  court  have 
no  means  of  determining  the  quantity  and  vbIuo  of  the  beef  consumed 
by  the  Indians.  If  he  can  recover  at  all,  it  must  be,  not  on  his  drafts 
or  contracts,  which  were  unauthorized,  but  on  a  quantum  meruit.   But 
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he  famishes  no  means  of  arriving  at  the  value  of  what  he  fed  to  the 
Indians. 

Fourth.  If  the  ccUtle  delivered  were  not  merchantatley  (he  plaifdiff 
cannot  recover  under  his  contract. 

The  contract  does  not  describe  the  qaality  of  the  cattle  to  be  deliv- 
ered ;  hence  they  must  be  merchantable,  or  cattle  of  the  ordinary 
quality  sold  in  market  for  beef.  The  proof  shows  that  most  of  these 
cattle  were  torones  or  stags,  which  were  not  fit  to  eat,  and  which  white 
people  would  not  eat  or  buy  in  market  to  eat.  The  contract  was  not 
lul filled  on  the  part  of  the  plaintiff*,  and  he  cannot  recover  upon  it. 

It  has  been  suggested  that  these  animals  were  accepted  under  the 
contract,  and  therefore  this  question  cannot  be  raised. 

This  fact  has  not  been  proved.  There  is  no  evidence  that  the  United 
States,  by  an  authorized  agent,  accepted  these  stags.  It  is  clear  that 
Wozencraft  did  not  do  so,  because  he  did  not  receive  them  ;  nor  is  it 
shown  that  he  knew  that  any  of  the  cattle  supplied  were  of  this  worth- 
less character.  Their  receipt  by  him,  of  itself,  would  be  evidence  of 
fraud  and  collusion  with  Norris.  The  Indians,  to  whom  the  cattle 
were  to  be  supplied,  had  no  control  over  the  subject,  and  had  no  power 
to  assent  to  the  receipt  of  the  interior  article.  If  any  one,  having  the 
power  to  accept  the  cattle,  did  assent  to  receive  torones,  he  violated 
his  duty,  and  the  plaintiff  cannot  profit  by  that  violation.  He  is  bound 
now  to  prove  a  fulfilment  of  his  contract.  This  he  has  not  done  and 
cannot  do.  On  the  contrary,  the  defendants  have  proved  that  he  did 
not  fulfil  it,  and  that  the  cattle  he  furnished  were  not  worth  more 
than  about  one  sixth  or  seventh  of  what  good  beef  cattle  were  worth. 
The  stags  were  worth  only  some  fifteen  dollars  per  head,  whereas  the 
cattle  that  he  contracted  to  furnish,  at  the  prices  specified  in  it,  would 
have  been  worth  at  least  one  hundred  dollars,  if  not  one  hundred  and 
twenty-five.  Not  having  fulfilled  his  contract,  the  plaintifiF  cannot 
recover  upon  it. 

Fifth.  TJiere  was  no  such  actual  necessity  for  furnishing  provisions 
to  the  Indians  as  would  justify  the  assumption  of  any  extraordinary 
powers  07i  the  part  of  Wozencraft. 

The  evidence  is  clear  and  conclusive  that  the  Indians  were  peaceable 
and  quiet,  and  did  not  come  in  collision  with  tho  whites.  There  was 
no  gold  there  to  bring  the  whites  among  them.  They  were  abundantly 
supplied  with  their  usual  food.  Feeding  them  was  highly  injurious 
to  them,  and  not  beneficial  to  the  people  at  large.  This  pretence  of 
necessity  has  wholly  failed,  and  can  lay  no  foundation  for  the  power 
exercised. 

Sixth.  The  whole  transaction  was  a  fraud,  and  cannot  lay  (hefoundor 
Hon  of  a  recovery. 

The  record  is  full  of  evidence  tending  to  prove  that  the  whole  trans- 
action was  a  fraud. 

1.  The  contracts  were  unauthorized^  and  one  or  more  was  made 
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after  orders  forbidding  what  was  done  had  been  received,  and  so  were 
four  of  the  six  treaties. 

2.  There  was  no  delivery  of  cattle  to  the  extent  of  the  contract. 

3.  The  animals  were  inferior  and  nnfit  for  beef. 

4.  But  few  were  killed  and  fed  to  the  Indians. 

6.  The  distribution  of  beef  was  made  subservient  to  trading  purposes 
by  Norris. 

6.  No  accounts  were  kept  of  the  number  killed  or  of  the  distribu- 
tion. 

7.  There  was  no  effort  to  keep  the  cattle  so  that  they  could  be  dis- 
tributed. 

8.  They  were  sold  to  others. 

These  facts  show  that  the  whole  transaction  was  a  gross  fraud  upon 
the  government,  and  so  designed  from  the  beginning  by  Wozencraft 
and  Norris,  and  which  was  consummated  by  them  and  their  subordi- 
nates. 

There  are  no  indications  of  that  actual  care  and  economy  which  are 
found  in  all  bona  pde,  transactions.  Everything  looks  like  its  being, 
what  one  of  the  witnesses  characterized  it,  *'  a  speculation,"  and  that 
all  concerned  had  a  hand  in  it. 

R.  H.  QILLET,  Sdidixyr. 

Dat     March  6,  1860. 


IN  THE  COURT  OP  CLAIMS. 

JuM  11, 1860. 
Samuel  Norris  w.  The  TJnitfd  States. 

LoRiNO,  J. ,  delivered  the  opinion  of  the  court. 

The  petitioner  claims  $102,460  65  with  interest  upon  twenty  drafts 
drawn  at  different  times  and  for  different  amounts  oy  0.  M.  Wozen- 
craft, on  the  Commissioner  of  Indian  Affairs,  and  in  payment  of  three 
contracts  made  by  Mr.  Wozencraft  with  the  petitioner  and  his  part- 
ner for  the  delivery  of  beef  cattle  and  wheat  flour  for  Indians  in  Cali- 
fornia. 

The  contracts  and  drafts  are  set  forth  in  the  record,  together  with 
three  orders  and  three  receipts  of  Wozencraft  for  1,000  beef  cattle,  and 
sixteen  thousand  pounds  of  wheat  and  flour,  and  the  contracts^  drafts, 
and  receipts  are  all  verified  by  Mr.  Wozencraft  in  his  deposition. 

The  petitioner  also  adduces  and  exhibits  on  the  record  seventeen 
receipts,  specifying  the  times,  places,  and  quantities  of  several  deliv- 
eries of  cattle  and  flour,  &c.,  by  the  petitioner;  three  of  these  re- 
ceipts purport  to  be  signed  by  Mr.  Wozencraft,  and  the  others  by  per- 
sons alleged  to  have  been  authorized  by  him.  They  specify  the  deliv- 
ery of  934  head  of  cattle,  and  fifteen  thousand  six  hundred  and  fifty- 
three  pounds  of  wheat  and  flour,  and  all  these  receipts  are  verified 
by  the  affidavits  of  the  persons  signing  them,  admitted  in  evidence 
by  the  agreement  of  the  parties. 
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"Answer.  Fish,  acorns,  seeds,  wild  potatoes,  muscles,  grasshoppers : 
they  killed  antelope ;  there  were  thousands  of  antelope  there  ;  wild 
geese ;  I  have  seen  them  bring  in  two  or  three  hundred  at  a  time ;  thej 
catch  them  in  large  nets. 

'^  24th  question.  Had  they  an  abundance  of  such  food  during  the 
year  1851  ? 

'^Answer.  Yes,  sir. 

"25th  question.  Was  this  the  case  generally  with  the  Indians  of 
the  Sacramento  valley  ? 

"Answer.  I  know  nothing  about  nny,  except  those  the  treaty  was 
made  with,  as  above  stated  ;  they  had  plenty. 

"  26th  question.  In  what  manner  was  the  feeding  of  the  Indians 
with  beef  by  Wozencraft  and  Samuel  Norris,  in  1851,  regarded  by  the 
whites  in  the  neigborhood  who  were  acquainted  with  the  facts,  and 
what  was  the  effect  upon  the  Indians  so  far  as  you  had  the  opportunity 
of  observing  it? 

"Note. — The  counsel  for  claimant  objects  to  the  whole  question  as 
irrelevant, 

"Answer.  It  was  regarded  as  useless  and  an  injury  to  the  Indians. 
The  effect  was,  they  ate  so  much  beef  it  made  a  good  many  of  them 
sick.  A  good  many  of  them  are  like  dogs,  and  will  eat  all  that  you 
will  give  them,  until  it  was  all  eat  up. 

"  27th  question.  Did  Wozencraft' s  transactions  make  a  favorable  or 
unfavorable  impression  upon  said  Indians?  If  you  know,  please 
state  how  you  know. 

"Answer  Rather  unfavorable ;  he  made  them  a  good  many  promises 
that  he  did  not  fulfil ;  the  Indians  would  come  to  me  occasionally  and 
ask  me  where  my  big  captain  was  ;  I  told  them  I  did  not  know  ;  the 
Indians  said,  'big  capitan  no  buena — mucho  lie;'  it  had  the  effect 
to  destroy  their  opinion  of  the  whites. 

"  Note. — Counsel  for  claimant  objects  to  the  foregoing  answer. 

"  28th  question.  What  promises  did  Wozencraft  make  to  them? 

"Answer.  He  promised  them  that  the  reservation  or  piece  of  land 
above  mentioned  should  be  their  own  to  occupy  without  being  molested 
by  the  whites,  and  that  he  would  send  more  cattle,  so  that  they  would 
have  a  plenty  of  cattle  and  horses,  blankets  and  clothing.  He  told 
them  that  I  would  take  charge  of  them  and  the  cattle  ;  after  a  short 
time  they  would  have  seed  and  tools,  and  that  I  would  learn  them  to 
plough  and  work  and  live  like  the  whites.  He  gave  the  captains  all 
a  coat. 

"  29th  question.  Did  Wozencraft  ever  return  there  after  the  making 
of  the  treaty? 

"  Answer.  Not  to  my  knowledge. 

"  30th  question.  Did  he  ever  inquire  of  you,  by  letter  or  otherwise, 
what  had  been  done  with  or  become  of  said  cattle  ? 

"  Answer,  He  did  not.''     (R.,  pp.  282  and  285.) 

Moon.  "  Had  there  been^  previous  to  feeding  with  beef,  any  war 
or  hostilities  between  (Nome-Lacke  tribe)  and  the  whites  ? 

"  Answer.  No,  sir. 

"  26th  question.  Had  they  in  the  year  1851  the  same  food  and  means 
of  subsistence  as  they  had  had  previously  since  you  had  known  them  ? 


SAMtnsL  sroRSiB.  148 

'^  Answer.  Yes,  sir^  they  had,  because  there  had  never  been  anj 
white  person  to  live  among  them  at  that  time ;  they  had  their  country 
to  themselyes. 

^'  86th  question.  Was  there  at  that  time  any  starvation  or  unusual 
suffering  for  want  of  food  among  them? 

"  Answer.  None,  that  I  know  of,  sir. 

*'  26th  question.  What  was  the  effect  upon  these  Indians  of  your 
feeding  them  with  beef,  so  far  as  it  was  done  ? 

^*  Answer.  It  made  them  lazy  and  saucy,  and  disagreeable  on  the 
ranch. 

'^  27th  question.  Did  yon  discontinue  the  feeding  on  these  accounts? 

**  Answer.  I  did,  sir 

"  28th  question.  Was  there  any  necessity  whatever,  or  any  utility 
or  useM  motive  whatever,  to  your  knowledge,  to  be  effected  by  this 
feeding  of  said  Indians? 

"  NoTB. — Counsel  for  claimant  objects  to  the  question,  because  the 
opinion  of  the  witness  on  that  subject  is  not  evidence,  and  because  the 
question  is  irrelevant  to  the  subject  of  this  case 

*'  Answer.  No,  sir  ;  none  that  ever  I  knew  of. 

*  *  29th  question.  Has  Wozencraft  or  Samuel  Norris  ever  called  on  you 
for  any  account  of  said  cattle,  or  to  know  what  had  been  done  with 
them? 

"  Answer.  No,  sir  ;  they  have  not. 

^'  30th  question.  What  was  the  usual  food  of  those  Indians  ? 

*^  Answer.  Grass  seed,  roots  of  all  kinds,  some  fish,  and  sometimes 
they  would  get  a  deer^  but  very  seldom,  and  grasshoppers  as  a  main 
article. 

**  Slst  question.  Did  Wozencraft  make  any  Indian  reservation  in 
your  vicinity? 

**  Answer.  I  never  knew  of  any  made  by  him."  (R.,  pp.  301  to  303.) 

'^  Had  the  Nome-Lackes,  or  any  of  the  Indians  in  your  vicinity,  in 
1851,  been  disturbed  by  miners,  and  were  there  any  gold  mines  in 
that  vicinity  ? 

^^  Answer.  No,  sir ;  they  had  never  been  disturbed,  and  there  are 
no  gold  mines  there."     (E  ,  P .  806.) 

Orimshaw.  *^  Question.  Were  there  any  Indian  hostilities,  actual 
or  threatened,  by  the  Indians  on  the  Gosumnes  against  the  whites  in 
the  years  1860  or  1851  ? 

**  Answer.  I  never  heard  of  the  Cosumnes  Indians' participating  in 
any  or  threatening  any. 

<'  Question.  Would  you  have  heard  of  it  if  such  had  taken  place? 

<'  Answer.  Yes,  sir ;  I  think  I  should. 

*'  Question.  What  was  the  character  of  said  Indians,  peaceable  and 
inoffensive,  or  warlike  and  dangerous? 

''  Answer.  The  tribes  that  I  knew  were  very  peaceable  and  inoffen- 
sive ;  there  was  nothing  warlike  about  their  dispositions. 

*'  Question.  Had  they  been  accustomed  to  live  among  and  serve  or 
labor  more  or  less  for  the  whites  prior  to  the  year  1851 ;  if  so,  for  how 
long  prior  ? 

''  Answer.  The  valley  Indians  had  been  accustomed  to  live  among 
and  labor  for  the  whites  for  ten  years  prior  to  that ;  I  know  this  was 
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the  case  from  the  time  of  my  coming  to  the  country,  and  have  heard 
that  it  was  for  many  years  prior  thereto ;  I  am  speaking  now  of  the 
valley  Indians  ;  all  those  tribes  I  have  named  are  valley  Indians. 

'  ^  Q  uestion .  Was  there  any  scarcity  of  the  means  of  livelihood  among 
these  Cosnmnes  Indians  in  the  year  1851  ?  •* 

'^  Answer.  There  was  no  scarcity  in  that  year. 

**  Question.  Did  their  nsaal  and  natural  food,  such  as  you  have 
mentioned,  exist  in  its  usual  ab«ndance  amongst  them  during  that 
year? 

'*  Answer.  I  think  it  did ;  yes,  sir."     (R.,  pp.  324,  326.) 

^^  Question.  Can  you  state  the  effect  of  giving  the  Indians  beef,  upon 
the  Cosnmnes  river,  so  far  as  it  was  done  in  the  year  1851,  and  whetner 
beneficial  or  otherwise,  and  in  what  respects  ? 

<<  Answer.  The  eeneral  opinion  was  that  it  was  a  bad  plan  ;  it  was 
injurious ;  it  had  the  effect  to  make  them  lazy,  for  as  long  as  they 
could  get  beef  for  nothing,  of  course  they  would  not  work ;  it  induced 
a  belief  in  their  minds,  I  think,  that  the  government  was  bound  to 
feed  them  ;  it  spoilt  them  as  work  hands."     (B.,  p.  328.) 

*'  Question.  You  have  said,  in  answer  to  a  question  which  I  put  to 
you,  that  the  general  opinion  was  that  the  effect  of  giving  the  Indians 
beef,  so  far  as  practiced  on  the  Cosnmnes,  was  a  bad  plan;  please  state, 
if  you  can,  what  was  the  general  opinion  of  the  white  people  residing 
upon  or  in  the  vicinity  of  said  Cosnmnes  river  in  the  year  1851  in 
regard  to  the  propriety,  expediency,  or  necessity  of  feeding  said  Indians 
with  beef  by,  or  on  account  of,  the  government? 

''  Answer.  The  opinion  generally  expressed  was,  that  it  was  entirely 
unnecessary  ;  they  used  to  laueh  at  it  and  joke  about  it  a  good  deal ; 
it  was  regarded  as  entirely  useless ;  the  general  sentiment  was  that  it 
was  worse  than  useless. 

^*  Question.  Are  you  a  man  of  family,  and  what  property,  if  any, 
do  you  and  your  family  own  in  California? 

'*  Answer.  I  am  a  man  of  family  ;  we  own  a  ranch  and  stock ;  if  I 
recollect  right,  our  last  year's  tax  list  was  assessed  on  |23,000  worth 
of  property. 

*'  The  counsel  for  the  United  States  h^re  closed,  and  no  one  being 
present  to  cross-examine,  there  can  be  no  cross-examination. 

'  ^  Question.  Do  you  know  anything  else  relative  to  the  claim  in  ques- 
tion ;  if  you  do,  please  state  it?"     (B.,  p.  3:^0.) 

Lamb.  ''  Question.  What  means  of  livelihood  had  the  Indians  of 
the  Cosnmnes  river  and  vicinity  in  the  year  1851  ? 

**  Answer.  They  had  the  same  means  that  they  have  now;  which  is. 
mansenita  berries,  acorns,  grasshoppers,  fish,  wild  seeds,  roots,  and 
mining;  they  mined  then,  more  or  less,  and  now.  Their  chances  for 
obtaining  gold  were  greater  then  than  now. 

^'  Question.  How  much  gold  could  they  then  ordinarily  gather  in  a 
day? 

'^  Answer.  I  could  not  give  any  definite  answer  to  that  question. 
The  way  they  worked  was  with  a  pan  and  crowbar,  and  they  would 
pan  out  and  sometimes  get  a  large  amount. 

^'  Question.  Were  there  any  Indian  hostilities  against  the  whites, 
attual  or  threatened,  on  theCosumnes  river  in  the  year  1850  or  1861  ? 
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'*  Answer.  I  could  not  say  as  regards  1850;  as  regards  1851  there 
was  none. 

"  Qoestion.  Was  there  any  scarcity  of  food  among  the  Indians  of  the 
Cosumne  daring  the  year  1851  ? 

**  Answer.  No,  sir;  they  had  a  plenty  of  their  kind  of  food.  There 
was  as  plenty  that  year  as  there  has  been  any  year  since.  There  was 
a  plenty  of  their  kind  of  food,  I  mean;  but  whether  they  got  it  or  not 
I  do  not  know."     (E.,  p.  342.) 

McMuUen.  "Question.  Were  there  any  hostilities  committed  or 
threatened  by  the  Indians  of  the  Cosumne  river  against  the  whites 
during  the  years  1850  or  1851,  after  your  settling  on  the  Cosumne 
river,  as  you  have  stated? 

"  Answer.  None. 

"  Question.  In  what  condition  were  said  Indians,  in  reference  to  food, 
in  the  year  1851;  and  upon  what  food  did  they  at  that  time  live,  and 
in  what  way  procure  it? 

"  Answer.  They  had  an  abundance  of  food,  and  they  lived  princi- 
pally upon  beef  and  hard  bread  and  flour;  they  procured  it  through 
mining  for  gold. 

''  Question.  Did  the  Indians  on  the  Cosumne  river  gather  much 
gold  in  the  year  1851,  and  how  much  did  they  gather  ordinarily  in  a 
day  or  by  a  day's  work  ? 

"  Answer.  They  gathered  a  large  amount  of  gold,  seldom  working 
more  than  half  the  day  at  a  time;  and  they  generally  collected  from 
one  to  twenty  dollars  in  a  half  day  to  the  man,  or  rather  to  the  woman, 
as  the  men  seldom  worked. 

"  Question.  Could  they  always  make  an  abundant  livelihood  by  this 
means,  that  is,  by  gathering  gold,  in  1851  ? 

"  Answer.  They  could."     nS.,  p.  352.) 

* '  Question.  What  was  the  effect,  if  you  can  state  it,  of  said  Belcher's 
intercourse  and  connexion  with  said  Cosumne  Indians  ? 

*^  Answer.  His  connexion  with  the  Indians  had  a  tendency  to  make 
them  saucy  and  troublesome,  and  they  acquired  an  idea  that  the  whole 
country  belonged  to  them,  and  the  whites  should  pay  them  for  the 
privilege  of  mining;  the  general  impression  was  that  they  received 
this  idea  from  Belcher.  They  became  troublesome  about  getting  into 
the  claims  of  the  whites  and  washing  out  gold,  and  when  they  were 
told  to  leave,  they  replied  that  it  all  belonged  to  them — that  the  'whites 
had  no  business  here."     (B.,  p.  355.) 

'*  Question.  Had  they  shown  any  such  conduct  or  expressed  any  such 
sentiments  prior  to  said  Belcher's  coming  there  and  commencing  to 
trade  with  them  ? 

"  Answer.  They  had  not;  previously  they  had  always  been  very 
quiet  and  respectful  to  the  whites;  there  had  been  some  little  thieving 
previously,  but  that  is  always  the  case  where  they  are. 

"  Question.  Were  there  other  Indian  traders  in  that  vicinity  who 
were  there  when  Belcher  came  there  ? 

"  Answer.  There  were  no  exclusive  Indian  traders — that  is,  no 
traders  who  traded  exclusively  with  the  Indians;  there  were  two  trad* 
ing  posts  near  there  that  depended  as  much  upon  the  Indian  trade  as 
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of  the  Treasury,  he  (Mr.  Dallas)  authorized  the  receipt  of  the  notes  of 
the  District  banks  at  par,  in  payment  for  stock  of  the  United  States? 

Answer.  I  have  no  recollection  in  relation  to  1814,  but  I  do  recol- 
lect that  he  did  during  the  year  1815.  I  was  a  large  subscriber  to 
the  stock  of  the  United  States,  in  behalf  of  myself  and  others,  at 
eighty-five  per  cent  ,  up  to  the  termination  of  hostilities,  and  my  sub- 
scription was  paid  in  notes  of  the  District  banks  estimated  at  par. 

15th  interrogatory.  Did  Mr.  Campbell,  while  Secretary  of  the 
Treasury,  sell  the  stock  of  the  United  States  for  the  notes  of  the  sus- 
pended banks  at  par  ?     If  so,  at  what  rate  ? 

Answer.  While  Mr.  Campbell  was  Secretary  of  the  Treasury  I  did 
not  deal  in  the  said  stocks.  I  only  know  from  general  notoriety  that 
he  sold  United  States  stocks  at  80  per  cent.,  payable  in  the  notes  of 
the  Baltimore  and  District  banks  at  par.  Dennis  A.  Smith,  of  Balti- 
more, took  a  large  amount,  as  I  was  then  informed,  for  the  proceeds 
of  which  the  Secretary  of  the  Treasury  received  deposits  in  the  Balti- 
more and  District  banks,  for  portions  of  which  deposits  the  treasury 
drew  in  fiftvor  of  our  agency,  as  I  believe,  which  drafts  were  payable 
in  the  notes  of  the  banks  on  which  they  were  drawn. 

16th  interrogatory.  Can  you  fix  the  exact  pf.riod  when  you  sub- 
scribed for  stock  as  aforesaid  ? 

Answer.  On  the  morning  of  the  day  when  the  news  of  the  treaty  of 
peace  was  received,  which  was  some  time  about  February,  1815,  I 
applied  to  the  Treasury^  at  the  request  of  the  Farmers'  Bank  of  An- 
napolis, to  subscribe  for  United  States  stock  to  the  amount  ot  twenty- 
five  thousand  dollars,  at  85  per  cent.,  payable  in  the  notes  of  the 
banks  of  the  District  of  Columbia.  Tbe  Secretary  was  not  in  hi» 
oflice.  Mr.  Shelden,  the  acting  chief  clerk,  received  the  offer,  but 
could  not  give  the  answer  in  the  absence  of  the  Secretary.  1  called 
on  the  iollowing  day  and  received  from  Mr.  Dallas  the  answer  that  I 
should  have  the  stock.  It  was  accordingly  taken  at  that  rate.  I  then 
asked  the  Secretary  whether  he  would  let  me  have  another  huodred 
thousand  dollars  at  the  same  rate.  His  answer  was  that  he  had  rather 
more  of  the  District  bank  notes  than  he  could  use;  but  that  if  1  would 
pay  in  the  notes  of  the  Baltimore  banks  I  should  have  it.  Not  being 
prepared  to  answer  at  the  moment,  I  called  again  on  the  same  day  to 
lake  the  stock,  when  Mr.  Dallas  had  changed  his  mind,  declining  to 
sell  at  that  rate. 

CrosS'interrogaiories. 

Thereupon  the  solicitor  of  the  United  States  offered  the  following 
cross-interrogatories : 

1st  cross-interrogatory.  At  what  time  were  you  appointed  agent  of 
the  Bank  of  Columbia? 

Answer.  In  March,  1811,  at  the  termination  of  the  charter  of  the 
first  Bank  of  the  United  States,  and  opened  my  office  on  the  1st  of 
April  following,  in  the  treasury  building. 

2d  crobs-interrogatory.  How  are  you  enabled  to  fix  the  date  of  the 
suspension  of  specie  payments  ? 
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Answer.  From  the  fact  that  about  that  time  the  capital  was  taken 
possession  of  by  British,  and  they  were  cotemporaneoas  events. 

3d  cross-interrogatory.  After  the  suspension  took  place,  were  all 
transactions  of  a  business  nature,  both  public  and  private,  in  bank 
paper  and  treasury  notes  ? 

Answer.  All  within  my  knowledgje, 

4th  cross-interrogatory.  Were  all  transactions  at  that  time,  as  in 
1837,  referred  to  the  bank  standards,  and  not  to  coin? 

Answer.  They  were,  to  the  best  of  my  recollection,  except  und^r 
special  agreement.  The  banks,  when  they  discounted  notes,  issued 
their  own  paper  at  par,  and  received  back  the  like  paper  in  payment, 
also  at  par.  Specie  was  bought  and  sold  as  merchandise,  and  not 
nsed  as  currency.  All  the  officers  and  employes  of  the  government, 
including  contractors,  from  the  President  down,  were  paid  in  depre- 
ciated bank  paper  or  treasury  notes. 

Final  interrogcUory  propounded  to  the  witness  by  the  commissioner. 

Do  you  know  any  other  matter  or  thing  relative  to  the  claim  in 
question  ? 

Answer.  I  do  not. 

RD.  SMITH. 


Unptbd  States  of  America,  District  of  Columbia^  ss : 

On  this  11th  day  of  June,  A.  D.  185<),  personally  came  Richard 
Smith,  the  witness  within  named,  and  after  being  first  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  within  deposition  were  written  down  by  the  commis- 
sioner, and  then  proposed  by  him  to  the  witness;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  tho 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner. 

The  deposition  of  Richard  Smith,  taken  at  the  request  of  Jacob 
Barker  and  Frederick  Stanton,  esq.,  attorney  for  the  claimants,  to  be 
used  in  a  claim  against  the  United  States,  now  pending  in  the  Court 
of  Claims,  in  the  name  of  R.  B.  Ward,  F.  Q.  Halleck,  and  Jacob 
Little,  assignees  of  Jacob  Barker.  The  adverse  party  was  notified^ 
did  attend,  and  did  not  object. 

JOHN  S.  TYSON, 

Oommissioner. 


Jacob  Barker  has  this  day  sold  and  delivered  to  Dennis  A.  Smith, 
of  Baltimore,  two  scrip  certificates  in  the  ten  million  loan,  on  which 
one  hundred  thousand  dollars  becomes  payable  on  the  25th  of  the 
present  month,  which  the  said  D.  A  Smith  agrees  to  pay  into  the 
Mechanics'  Bank,  Baltimore,  on  that  day,  to  the  credit  of  the  Me- 
chanics' Bank,  New  York  ;  and  the  said  J.  Barker  agrees  that  the 
said  D.  A.  Smith  shall  receive  for  it  one  hundred  and  thirteen  thou- 
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sand  six  hundred  and  thirty-six  dollars  and  thirty-six  cents  funded 
stock  in  the  said  loan ;  and  that  the  treasury  of  the  United  States 
shall  furnish  said  D.  A.  Smith  with  a  draft  for  the  said  one  hundred 
thousand  dollars  on  the  Mechanics'  Bank,  New  York,  to  be  placed  to 
the  credit  of  government  in  the  Mechanics'  Bank,  Baltimore,  or^  if 
more  agreeable  to  said  J.  Barker,  said  D.  A.  Smith  will  pay  the 
money  directly,  to  the  credit  of  government,  into  the  Mechanics'  Bank, 
New  York  ;  and  said  Jacob  Barker  agrees  to  give  said  D.  A.  Smith 
his  note,  at  sixty  days,  indorsed  by  Minturn  &  Champlin,  for  seventy- 
four  hundred  and  sixty-four  dollars  and  seventy-three  cents,  or  that 
amount  in  cash,  as  J.  Barker  may  prefer ;  and  said  D.  A.  Smith 
agrees  to  pay  over  to  said  J.  Barker  all  benefits  resulting  from  the 
condition  made  by  the  government,  <^  that  if  any  part  of  the  sum  of 
twenty-five  millions  of  dollars  authorized  to  be  borrowed  by  the  act 
of  Congress  of  March  24, 1814,  shall  be  borrowed  on  terms  more  favor- 
able to  the  lenders,  the  benefits  of  the  same  will  be  extended  to  the 
person  or  persons  who  may  then  hold  the  scrip  certificate  or  the  cer- 
tificate of  funded  stock,  which  may  be  issued  in  lieu  of  it  after  the 
payments  on  it  are  completed." 


New  York,  August  11,  1814. 


D.  A.  SMITH. 


IN  THE  COURT  OF  CLAIMS. 


R.  R.  Ward,  F.  Gt.  Hallkck,  and  Jacob  Littlb,  assignees  of  Jacob 
Barker,  vs.  The  United  States. 

Additional  interrogatories  propounded  to  Richard  Smith  on  the 
part  of  the  claimants : 

1st.  Are  you  acquainted  with  the  handwriting  of  Dennis  A.  Smith, 
the  gentleman  mentioned  in  your  answer  to  the  15th  interrogatory  of 
your  former  deposition  ?  Have  you  a  recollection  now  of  his  hand- 
writing in  1814? 

Answer.  1  am  acquainted  with  his  handwriting  and  hare  a  perfect 
recollection  of  it  as  it  was  in  1814. 

lut.  2d.  Look  at  the  paper  hereto  annexed,  indorsed  Dennis  Smith, 
August  11,  1814,  and  say  whether,  from  such  knowledge  and  recol- 
lection, you  believe  the  signature  thereto  to  be  in  the  handwriting  of 
the  said  Dennis  A.  Smith,  and  his  genuine  signature? 


Answer.  I  do. 


RD.  SMITH. 


UNITED  STATES  OF  AMERICA. 


District  of  Columbia,  set: 

On  this  11th  day  of  December,  1856,  the  said  Richard  Smith,  whose 
name  stands  appended  to  the  first  deposition  as  deponent  therein,  was 
by  me  further  examined,  on  oath,  by  the  consent,  to  me  expressed,  of 
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Montgomery  Blair,  esq.,  solicitor  of  the  United  States,  toaching  the 
signature  of  Dennis  A.  Smith  to  the  appended  document ;  and  within 
are  his  answers,  written  down  by  me  in  his  presence,  and  signed  by 
the  deponent  in  my  presence. 

JOHN  S.  TYSON, 

Commissioner. 


Affidavit  ofR.  Forsyth. 

City  of  New  York,  ss  : 

Russel  Forsyth,  of  the  city  of  Albany,  being  duly  sworn,  saith : 
That  he  was  one  of  the  directors  of  the  Mechanics  and  Farmers'  Bank 
of  Albany,  in  the  year  1814,  at  the  time  of  the  loan  and  exchange  of 
stock  within  mentioned ;  that  he  has  read  the  within  certificate, 
signed  by  B.  Knower,  president,  and  Thomas  W,  Olcott,  cashier  of 
the  said  bank,  and  believes  the  same  to  be  true  in  every  respect,  for 
the  following  reasons  :  that  the  deponent,  together  with  the  within- 
named  B.  Knower,  conducted  the  negotiation  with  the  said  Jacob 
Barker,  respecting  the  agreement  within  mentioned,  and  that  he  hath 
a  distinct  recollection  that  the  said  Jacob  Barker  reserved  to  himself 
the  benefit  of  the  said  condition  on  all  the  stock  within  referred  to  ; 
and  that  he  believes  that  the  amount  of  the  said  stock  is  correctly 
stated  within,  but  the  same  he  presumes  will  appear  by  the  books  of 
the  commissioner  of  loans;  and  further  he  saith  not. 

RUSSEL  FORSYTH. 

Sworn  to  the  3d  day  of  April,  1821,  before  me. 

CORNELUIS  BOGERT, 

Commissioner^  dkc. 

I  certify  that  I  was  well  acquainted  with  Russel  Forsyth  during  all 
my  residence  at  Albany,  upwards  of  twenty-five  years  ;  that  he  was 
president  of  the  Mechanics  and  Farmers'  Bank  of  that  city  ;  that  he 
is  now  deceased,  and  that  I  have  no  doubt  the  within  is  his  genuine 
signature. 

EDWIN  CROSWELL. 

Washington,  October  21,  1859. 

I  consent  to  receive  the  above  the  same  as  if  Mr.  Croswell  had  sworTi 
to  it  before  a  commissioner. 

R.  H.  GILLET, 

Solicitor. 
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COURT  OF  CLAIMS. 

Depositions  of  Charles  Sprague^  Thomas  Lamb,  and  others. 

R.  R.  Ward,  Fitz  G.  Hallbck,  Jacob  Littlb  vs.  The  United  States. 

Qt^stions  on  the  part  of  plaintiff's  to  be  propounded  to  witnesses  before 
Charles  L.  Woodberry,  conimissioner  of  the  aforesaid  court  for  Boston. 

To  Charles  Sprague  and  Samuel  Frothingham  : 

1.  Were  you  or  were  you  not  acquainted  with  Jesse  Putnam  ;  if  yea, 
is  he  or  is  he  not  yet  living  ?  Are  you  or  are  you  not  acquainted  with 
his  handwriting  ;  if  yea,  please  examine  the  papers  hereunto  append- 
ed, marked  Nos.  1,  2,  3,  4,  and  5,  and  say  whether  they  are  or  are 
not  in  his  handwriting,  with  the  exception  of  No.  2,  and  is  or  is  not 
the  signature  to  that,  also  to  No.  6,  in  his  handwriting? 

2.  Be  pleased  to  examine  the  paper  hereunto  appended,  marked 
No.  6,  and  say  whether  or  not  the  signatures  thereto  is  or  is  not  in 
the  handwriting  of  Jesf-e  Putnam;  and  whether  or  not  he  was  Presi- 
dent of  the  North  American  Insurance  Company  at  Boston,  on  the 
31st  of  August,  1814. 

3.  Were  you  or  were  you  not  acquainted  with  S.  Blagge  ;  if  yea, 
is  he  or  is  he  not  yet  living  ?  Were  you  or  were  you  not  acquainted 
with  his  handwriting ;  if  yea,  was  or  was  not  the  signature  to  the 
verification  of  the  said  paper  in  his  handwriting?  Was  he  or  was 
he  not,  at  the  date  thereof,  justice  of  the  peace  at  Boston  ? 

4.  Did  you  or  did  you  not  ever  see  Jesse  Putnam  or  S.  Blagge 
write?     If  yea,  and  only  one  of  them,  please  say  which. 

5.  Were  you  or  were  you  not  acquainted  with  the  market  value 
of  the  United  States  6  per  cent,  stock  at  Boston,  in  the  months  of 
October,  November,  and  December  of  1814?  If  yea,  be  pleased  to 
state  what  the  price  was  in  those  three  months,  and  whether  they 
were  or  were  not,  at  that  time,  of  diflScult  sale. 

To  Thomas  Lamb  : 

1.  Be  pleased  to  examine  the  paper  hereunto  appended,  marked 
No.  7,  and  say  whether  it  was  or  was  not  subscribed  by  you;  and 
whether  you  were  or  were  not  at  the  time  president  of  the  New  England 
Bank  ?  Please  also  examine  the  paper  hereunto  appended,  marked  No. 
8,  and  say  whether  or  not  the  stock  mentioned  therein  was  or  was 
not  held  by  Ebenezer  Forthingham,as  cashier  of  New  England  Bank,  in 
behalf  of  said  bank,  and  whether  the  said  bank  did  or  did  not  hold 
it  in  behalf  of  the  Mechanics'  Bank  of  New  York  ;  if  yea,  whether  or 
not  the  New  England  Bank  ever  had  any  interest  therein,  or  any  claim 
on  the  United  States  for  further  allowance  thereon,  except  as  trustees  of 
the  Mechanics'  Bank  ? 

2.  Was  or  was  not  the  said  claim  for  further  allowance  transferred 
to  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  by  authority  of 
said  Mechanics'  Bank? 
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To  Thomas  A.  Dbxter  : 

1.  Were  you  or  were  you  not  duly  authorized  to  act  as  notary 
public  at  Boston,  on  the  5th  of  February,  1857 ;  if  yea,  did  you  or 
did  you  not  subscribe,  as  such  notary,  the  paper  hereunto  appended, 
marked  No.  9;  and  did  you  or  did  you  not  attach  your  seal  thereto  ? 

2.  Are  or  are  not  the  facts  set  forth  in  said  certificate,  of  your  own 
knowledge,  true?  Are  you  or  are  you  not  acquainted  with  the  hand- 
writing of  Thomas  Lamb ;  if  yea,  is  or  is  not  the  signature  to  the 
paper  hereunto  appended,  marked  No.  7,  in  his  handwriting?  Did 
you  or  did  you  not  see  him  subscribe  the  same  ? 

3.  Are  you  or  are  you  not  acquainted  with  the  handwriting  of 
Edward  Blake ;  if  yea,  say  whether  or  not  the  signature  to  the  paper 
hereunto  appended,  marked  No.  10,  is  in  his  handwriting? 

4.  Was  or  was  not  the  said  paper  subscribed  by  Edward  Blake, 
executor,  in  your  presence  ? 

To  F,  C.  FosiKR : 

1.  Please  examine  the  paper  hereunto  appended,  marked  No.  10, 
and  say  whether  or  not  it  was  subscribed  by  Edward  Blake,  executor, 
in  your  presence. 

To  Edward  Blake  : 

1.  Were  you  or  were  you  not  acquainted  with  William  E.  Payne ; 
if  yea,  is  he  or  is  he  not  yet  living?  If  dead,  were  you  or  were  you 
not  duly  appointed  his  executor  ;  if  yea,  have  or  have  you  not,  from 
the  examination  of  his  affairs,  discovered  and  become  satisfied  that 
the  stock  he  held  in  the  $10,000,000  loan  in  1814  and  1815  was 
derived,  directly  or  indirectly,  from  Jacob  Barker,  reserving  to  said 
Barker  the  benefit  of  the  condition  granted  by  the  treasury  of  the 
United  States  on  May  2,  1814 ;  that  if  any  part  of  the  $20,000,000 
loan  should  be  borrowed  on  terms  more  favorable  to  the  lenders 
than  had  been  allowed  for  the  $10,000,000  loan,  the  benefit  of  the 
same  terms  should  be  extended  to  the  persons  who  might  then  hold 
the  stock  or  any  part  of  it  in  the  $10,000,000  loan  ;  it  yea,  did  you 
or  did  you  not,  at  the  request  of  said  Barker,  execute,  as  such  executor, 
the  paper  hereunto  appended,  marked  No.  10,  for  the  consideration 
of  the  reserved  rights  of  said  Barker  ? 

To  S.  Blagge  : 

1.  Were  you  or  were  you  not  duly  authorized  to  act  as  justice  of 
peace  for  Boston,  in  September,  1821  ?  Did  or  did  not  Jesse  Putnam 
subscribe,  in  your  presence,  the  paper  hereunto  appended,  marked  No. 
6 ;  and  did  or  did  he  not  verify  the  same  before  you  as  a  magistrate  ? 

To  Thomas  A.  Dexter,  Thomas  Lamb,  and  Edavard  Blake  : 

1.  Were  you  or  were  you  not  acquainted  with  S.  Blagge  ;  if  yea, 
is  he  or  is  he  not  yet  living  ?  Was  he  or  was  he  not  acting  as  a  magis- 
trate for  Boston  in  1821  ? 

2d.  Are  you  or  are  you  not  acquainted  with  his  handwriting ;  if 
yea,  is  or  is  not  his  name  subscribed  to  the  paper  No.  6,  hereunto 
appended,  in  his  handwriting? 
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3.  Was  or  was  not  Jesse  Putnam  president  of  the  North  American 
Insurance  Company  of  Boston  in  1814? 

4.  Please  examine  the  papers  hereunto  appended,  marked  Nos. 
1,  2,  3,  4,  and  5,  and  say  whether  or  not  the  signatures  thereto  are 
in  his  handwriting? 


No.  8. 

Ebenezer  Frothinghaniy  cashier  of  New  England  Banky  Dr. 

1815. 
March  3.  (24.)  To  primary  six  per  cent,  stock  -        -    $100,000 

April  3,    (10.)  To  William  Payne,  (29)        -  -        -        10,000 


Ebenezer  Frothingham^  cashier  of  New  England  Bank^  Boston^  Gr. 

1814. 
May  13.  (13.)  By  six  per  cent,  stock  of  1814  -        -        -'   $100,900 

1815. 
March  3.  (5.)  By  supplemental  six  per  cent,  stock  -        -        10,000 


This  may  be  considered  as  on  evidence  at  the  trial  of  the  cause  of 
Ward  and  others,  assignees  of  Jacob  Barker. 

M.  BLAIR, 
United  States  Solicitor. 
April  4,  1857. 


Trbasury  Department, 
Register's  Office^  April  4,  1857. 

The  Boston  books,  from  which  the  above  accounts  are  taken,  (as  en- 
tered in  the  primary  and  supplemental  ledgers,)  were  received  at  th3 
department  this  week,  from  Boston. 

F.  BIGGER,  Begister 


COURT  OP  CLAIMS. 

Ward,  Hallbck  &  Little  vs.  The  United  States. 

Cross-interrogatories  to  he  put  to  the  witnesses  of  the  plaintiffs^  at  Boston, 

To  Charles  Spraoue  and  Samuel  Frothingham  : 

1.  When^  where,  and  how  did  you  acquire  a  knowledge  of  the  hand- 
writing of  Jesse  Putnam,  and  are  you  so  familiar  with  it  as  readily  to 
recognize  the  same  ? 
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• 

2.  How  do  you  know  that  Jesse  Patnam  was  president  of  the  North 
American  Insurance  Company  in  August,  1814,  and  what  enables  you 
to  fix  this  exact  date? 

3.  When,  where,  and  how  did  you  become  acquainted  with  the 
handwriting  of  IS.  Blagge,  and  how  do  you  know  that,  at  the  date  of 
the  paper  referred  to  in  the  third  direct  interrogatory,  he  was  a  justice 
of  the  peace  at  Boston  ? 

4.  Have  you  so  retentive  a  memory  that  you  can  recollect  the  prices 
of  stock  of  various  kinds  for  forty-five  years,  and  how  can  you  distin- 
guish between  the  months  of  October,  November  and  December,  of 
the  year  1814,  and  other  months  immediately  preceding  and  subse- 
quent ? 

Cross- interrogatories  to  Thomas  Lamb. 

1.  If  you  say,  in  answer  to  the  first  direct  interrogatory,  that  you 
signed  the  paper  marked  No.  7,  state  when,  where,  and  why  you  signed 
the  same. 

2.  If  you  answer  that  part  of  said  interrogatory  which  refers  to 
paper  No.  8,  state  how  you  know  in  what  capacity  said  Ebenezer  Froth- 
ingham  held  the  stock  therein  referred  to?  When,  where  and  how,  and 
through  whom,  you  acquired  that  knowledge?  Do  you  know  this  fact 
of  your  own  personal  knowledge,  or  from  hearsay  and  conjecture,  or 
how  otherwise? 

3.  How  do  you  know  that  the  Mechanics'  Bank  of  New  York  had 
any  interest  in  or  owned  said  stock;  and  how  do  you  know  that  the 
New  England  Bank  held  the  said  stock  for  or  on  account  of  said  Me- 
chanics' Bank;  when,  where,  and  how  did  you  acquire  such  knowl- 
edge? 

4.  Have  you  any  personal  knowledge,  and  if  so,  when,  where,  and 
how  acquired,  that  the  said  New  England  Bank  had  no  interest  for 
said  further  allowance,  but  that  the  same  belonged  to  the  said  Me- 
chanics' Bank;  and  was  there  any  written  evidence  upon  this  subject; 
if  so,  furnish  the  same  ? 

5.  If,  in  answer  to  the  second  direct  interrogatory,  you  state  that 
said  claim  to  said  further  allowance  was  transferred  to  said  Ward  and 
others,  then  state  how  you  know  that  fact?  Was  the  transfer  in  writing, 
or  how  otherwise?  Who  made  the  transfer,  and  when,  and  where,  and 
how  ?  How  do  you  know  that  the  transfer  was  made  by  authority  of 
the  said  Mechanics'  Bank;  and  how  was  that  authority  given;  and 
when  and  where,  and  to  whom  was  the  evidence  thereof  given,  and 
when? 

Cross-interrogatories  to  Thomas  A.  Dexter. 

The  first  and  second  direct  interrogatories  are  objected  to  as  not 
being  in  proper  form. 

1.  If,  in  reply  to  the  first  direct  interrogatory,  you  state  that  you 
attached  your  seal  thereto  as  a  notary,  state  what  knowledge  you  have 
of  the  facts  therein  referred  to,  and  when,  and  where,  and  how  you 
acquired  the  same. 
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2.  When,  where,  and  how  did  you  acquire  a  knowledge  of  the  hand- 
writing of  Thomas  Lamb  ?  Did  you  witness  his  signature  to  paper  No. 
7,  referred  to,  and  did  you  subscribe  your  name  as  such  witness;  and 
if  so,  when  and  where? 

3.  When,  where,  and  how  did  you  acquire  a  knowledge  of  the  hand- 
writing of  Edward  Blake;  and  are  you  so  familiar  with  it  as  readily 
to  recognize  the  same,  without  the  lact  of  its  being  his,  being  brought 
to  your  attention  ? 

4.  Did  you  witness  the  signature  of  Edward  Blake  to  paper  No.  10; 
and  if  so,  when  and  where?  And  did  you  sign  your  name  as  such  wit- 
ness, and  when  and  where;  and  at  whose  request,  and  for  what  par- 
ticular purpose  ? 

Cross-interrogatories  to  C,  Foster, 

1  When  and  where  did  you  first  see  said  paper  No.  10;  and  who 
first  showed  it  to  you,  and  for  what  purpose? 

2.  When,  where,  and  for  what  object  did  you  subscribe  your  name 
as  a  witness  thereto  ? 

Cross-interrogatories  to  Edward  Blake. 

The  mode  proposed  of  proving  who  was  executor  of  William  E. 
Payne  is  objected  to  as  improper;  and  the  mode  of  proving  other  facts, 
in  the  first  direct  interrogatory  specified,  is  objected  to  as  improper 
and  illegal,  both  because  the  same  is  leading  in  form,  and  because  it 
calls  for  opinions  and  conjectures,  and  not  for  facts,  which  would  enable 
the  court  to  form  opinions  for  themselves. 

1.  When  did  the  plaintiff  or  Jacob  Barker  first  converse  with  you 
upon  the  subject  of  the  claim  to  an  interest  growing  out  of  the  stock 
mentioned  in  the  first  direct  interrogatory  ?  Had  you  then  or  have 
you  now  any  personal  knowledge  that  said  Payne  acquired  any  stock; 
and  if  so,  what,  and  how  much,  and  when  of  Jacob  Barker,  and  of  any 
rights  reserved  by  him  in  relation  thereto,  or  any  allowances  which 
might  be  made  thereon  ?  If  you  had  such  personal  knowledge,  when, 
where,  and  how  did  you  acquire  the  same? 

2.  Have  you  any  written  evidence  on  this  subject  ?  And  if  so,  attach 
the  same. 

3.  Had  you  any  authority  to  convey  any  right  or  interest  of  which 
said  Payne  died  seized  or  possessed,  to  the  plaintiff  or  any  other 
person,  except  on  a  sale  in  conformity  to  law?  Give  that  part  of  the 
will  which  conferred  this  authority,  or  if  derived  from  the  statutes  of 
Massachusetts,  refer  to  that  law  and  give  an  extract  therefrom  show- 
ing such  authority. 

4.  Had  you  any  authority  to  give  away  any  rights  belonging  to 
said  Payne,  or  to  make  and  deliver  evidences  that  he  had  no  rights 
to  property  and  claims  apparently  his?  And  if  so,  state  when,  where, 
and  how  you  acquired  that  authority  ? 
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Cross-interrogatories  to  S,  Blagge. 

1 .  If  you  answer  the  first  direct  interrogatory,  to  the  effect  that  Jesse 
Putnam  verified  a  certain  paper  before  you,  state  what  you  mean  by 
*^  verifying  the  same." 

2.  In  what  capacity  did  you  act — as  notary  public  or  as  justice  of 
the  peace  ? 

3.  Did  you  see  said  Putnam  sign  said  paper,  and  in  whose  hand- 
writing is  the  same  ?  Did  you  subscribe  the  same  as  a  witness  ? 


Cross-interrogatories  io  Thomas  A.  Dexter,  Thomas  Lamb^  and  Ed* 

ward  Blake. 

1.  Have  you  any  personal  knowledge  whether  S.  Blagge  is  living 
or  dead?  Do  you  personally  know  whether  he  was  a  justice  of  the 
peace  in  1821;  and  if  so,  how  did  you  acquire  that  knowledge,  and 
when,  and  in  what  manner  ? 

2.  When,  where^  and  how,  did  you  acquire  a  knowledge  of  S, 
Blagge's  handwriting  ?  And  did  you  ever  see  him  write;  and  if  so, 
when  and  where  ? 

3.  How  do  you  know  that  in  1814  Jesse  Putnam  was  president  of 
the  North  American  Insurance  Company  of  Boston;  and  if  you  say 
he  was  such  president,  then  state  the  mode,  manner,  and  person  or 
persons  by  whom  he  was  appointed. 

4.  Did  you  ever  see  said  Putnam  write;  and  if  not,  can  you  say 
that  papers  1,  2,  3,  4  and  5,  are  in  his  handwriting? 

R.  H.  GILLET,  Solicitor. 
August  13,  1859. 


Solicitor's  stipulation. 

The  solicitor  stipulates  that  the  annexed  direct  and  cross-ioter- 
rogatories  may  be  put  by  a  commissioner  of  the  Court  of  Claims  in 
Boston,  Massachusetts,  and  the  answers  taken  down  to  be  used  in 
court. 

The  question  must  be  first  written  down  and  the  answer  imme- 
diately follow  it. 

Neither  party  or  counsel  will  be  present  during  the  examination. 

The  witnesses  are  not  to  know  ot  the  interrogatories  until  they  are 
seperat^ly  put,  nor  are  witnesses  to  be  present  to  hear  the  answers  of 
another. 

The  expense  of  taking  the  depositions  to  be  borne  by  the  plaintiffs. 

The  depositions,  when  taken,  to  be  enclosed  and  sent  by  mail  to  the 
clerk  of  the  Court  of  Claims. 

Upon  these  conditions  alone  the  solicitor  assents  to  the  taking  these 
depositions  in  this  form. 

R.  H.  GILLET,  Solicitor. 

August  13,  1859. 
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No.  1. 

Boston,  June  30,  1814. 

Deab  Sir  :  On  receipt  of  your  favor,  with  permission  to  sell  for  your 
account  slock  of  the  twenty-five  million  loan,  reserving  to  yourself 
any  benefits  that  may  be  received  from  government  under  88  per  cent. , 
and  not  being  able  to  obtain  any  ofier  abroad  on  those  conditions,  [ 
have  consulted  with  the  directors  of  the  North  American  Insurance 
Company,  who  have  instructed  mo  to  place  at  your  disposal  fifty 
thousand  dollars  in  money,  for  sixty  thousand  dollars  in  stock,  on 
your  terms,  to  be  paid  to  you  or  your  order,  as  soon  as  you  shall  for- 
ward to  me  a  certificate  of  stock  for  the  above  amount  of  sixty  thou- 
sand dollars  in  the  name  of  the  North  American  Insurance  Company. 
This  is  an  ofier  which  you  may  accept  or  refuse  by  return  of  mail.  A 
commission  of  one-quarter  per  cent,  will  be  due  to  me  from  you  on 
this  and  any  other  sales  I  may  make  for  your  account.  Several  ap- 
plications have  been  made  for  stock  of  this  loan  at  88,  with  its  priv- 
ileges. I  shall  continue  my  exertions  and  make  known  to  you  the 
result.  The  sixteen  and  seven  and  a  half  million  loans  are  offered  at 
86  without  purchasers.  No  considerable  sales  have  been  made  of  late. 
Your  obedient  humble  servant, 

J.  PUTNAM. 


No.  2. 


Boston,  July  15,  1814. 


Dear  Friend  :  In  my  last,  of  13th  instant,  I  informed  you  that  I 
had  sold  the  hundred  thousand  dollars  stock,  which  was  in  the  hands 
of  Frothingham,  (Cashier  State  Bank,)  which  I  now  confirm.  Since 
that  sale  was  made,  I  hold  of  yours  only  the  stock  of  ten  millions, 
deliverable  and  payable  the  25th  of  July,  you  retaining  the  benefits 
expected  from  government.  Very  few  persons  will  consent  to  pur- 
chase that  kind  of  stock  under  that  condition.  Several  are  offering 
in  this  market  considerable  sums  of  the  sixteen  and  seven  and  a  half 
million  loans  at  84,  without  finding  purchasers,  but  I  could  this  day 
have  sold  $20,000  on  better  t^jrms,  and  should  have  sold  for  your 
account  had  it  been  free  of  condition. 

I  would  recommend  that  you  place  on  these  books,  in  the  name  of 
the  Cashier  Frothingham,  such  stocks  as  you  wish  sold  in  this  market, 
transferrable  by  him  to  me  on  my  paying  to  him,  in  conformity  with 
such  orders  as  you  shall  give,  from  time  to  time.  Many  sales  might 
be  made  in  this  way,  which  would  be  lost  if  there  was  any  condition 
whatever.  I  am  not  without  hopes  ot  making  some  sales  payable  and 
deliverable  on  the  25th  instant;  please  to  give  me  fresh  instructions  on 
that  subject.  Treasury  notes,  payable  in  Philadelphia  and  New  York, 
are  selling  in  small  sums  at  ^  per  cent,  discount;  those  payable  in 
Boston  have  not  been  sold  under  par.  If  you  can  reap  any  a  i  vantage 
by  the  sale  of  that  paper  in  this  place,  it  may  be  lodged  with  Froth- 
ingham, deliverable  to  me  on  payment. 
Your  friend,  &c., 

J.  PUTNAM. 

Mr.  Jacob  Babebr. 
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No.  3. 

Boston,  July  19,  1814. 

Dbar  Friend:  Tonr  favor  of  the  16th  instant  was  received  this 
morning,  with  yonr  order  on  Frothingham,  in  my  favor,  for  one 
hundred  thousand  dollars  in  six  per  cent,  stock,  of  the  loan  of  ten 
million,  which  order  he  having  accepted,  (although  the  certificates  are 
not  yet  returned  to  him  from  the  Treasurer,)  I  paid  him  immediately 
eighty-eight  thousand  dollars  in  money,  which  leaves  a  balance  due 
me  of  $4,666  66f ,  that  being  the  difierence  between  88  per  cent,  and 
83i  per  cent.,  the  price  agreed  on  ;  when  you  remit  me  that  sum,  you 
will  please  to  forward  the  form  of  an  obligation  you  wish  me  to  give 
yon,  to  secure  to  you  the  benefits  the  government  may  give,  on  the 
same  hundred  thousand  dollars  of  stock.  Stocks  are  declining,  and 
have  been  depressed  by  reports  from  the  south  that  they  are  at  82 
and  83,  and  expected  lower  ;  it  would  have  been  pleasing  to-day,  and 
will  be  in  future,  to  have  your  orders,  or  at  least  your  advice,  to  govern 
me  in  the  price ;  I  am  fearful,  when  it  is  left  wholly  with  me,  that  I 
may  sell  below  your  expectations  ;  if  you  can  send  me  of  the  sixteen 
or  seven  and  a  half  million  loan.  I  am  confident  of  selling;  but  when 
I  demand  an  obligation  for  the  benefit,  to  be  canceled  at  some  future 
day,  scarce  any  one  will  purchase,  as  stocks  on  those  books  can  be  sold 
when  those  on  southern  books  cannot ;  I  would  recommend  that  you 
place  such  amount  as  may  suit  your  convenience  in  the  name  of 
f'rothingham,  in  his  official  capacity,  deliverable  to  me  under  such 
restrictions  as  you  may  prescribe;  this  I  mention  for  your  security, 
being  out  of  the  reach  of  death  or  accident.  I  have  heard  of  no  sales 
of  stocks  to-day;  treasury  notes,  payable  in  New  York,  have  been  sent 
here  to  make  remittances,  and  offered,  to-day,  at  f  per  cent,  discount; 
those  payable  in  Boston  have  never  been  sold  under  par.  I  believe 
with  you,  that  much  may  be  done ;  you  will  hear  frequently  from 


your  friend, 
Jacob  Barkbr. 


J.  PUTNAM. 


No.  4. 

Boston,  July  25,  1814 — Monday,  6  o'dochp.  m. 

Dbar  Fribnd  :  Your  favor  of  the  2l8t  was  received  yesterday,  en- 
closing two  certificates  of  stock,  which  shall  be  sold,  and  an  account 
fiven  you  of  the  application  of  the  proceeds,  in  conformity  with  your 
irections.  The  25th  is  passed  without  any  sales  effected  The 
friends  of  the  bank  are  all  employed;  of  course  nothing  was  obtain- 
able from  that  quarter.  I  made  known  to  Mr.  Gray  the  exteot  of 
my  powers,  without  obtaining  Irom  him  any  offer.  No  sales  could 
be  made  at  88,  when  any  sums  up  to  300,000  have  been  offered  this 
day  at  86^ — all  the  benefits  to  the  purchaser.     I  cannot  learn  that 
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any  considerable  sales  have  been  made  to-day;  the  loans  of  16  and  7^ 
have  been  offered  at  84  and  83^.  Tours  would  have  been  sold  at  82| 
and  83  had  there  been  applicants.  The  late  news  has  not  revived 
the  drooping  spirits ;  besides,  the  report  that  some  of  the  banks  in 
Baltimore  cease  to  pay  specie,  and  the  fears  that  the  contagion  may 
spread  to  the  northward,  makes  our  capitalists  thoughtful  and  anxious. 

Your  friend,  &c., 

J.  PUTNAM. 
Mr.  Jacob  Barker. 


No.  5. 

Boston,  July  28,  1814. 

Your  friend,  Mr.  Daniel  Embury,  handed  me  this  morning  your 
favors  intrusted  to  his  care,  in  which  you  propose  several  notes  and 
acceptances  for  discount ;  my  last,  of  the  25th,  is  an  anticipated  an- 
swer to  your  questions,  and  I  can  now  only  repeat  that  the  friends  of 
the  State  Bank  are  entirely  employed,  even  to  such  an  extent  as  to 
compel  a  reduction  of  the  loan.  Mr.  Gray  says  he  has  no  funds  dis- 
posable for  discounting,  nor  is  he  inclined  to  purchase  stocks  at  pres- 
ent. As  far  as  I  can  obtain  knowledge  of  the  state  of  the  market,  no 
sales  of  any  consequence  have  been  lately  made,  although  offered  at 
83^,  and  I  believe  in  one  instance  at  83.  The  constant  demand  for 
and  drain  of  silver  and  gold  for  the  British  settlements  renders  it  very 
certain  that  a  continuance  of  the  war  will  deprive  us  almost  entirely 
of  those  metals,  and  deprive  the  banks  of  the  power  to  meet  their 
demands  for  specie.  Can  you  inform  me  when  and  in  what  manner 
the  price  of  the  twenty-five  million  loan  will  be  fixed. 

Your  friend,  &c., 

J.  PUTNAM. 

Mr.  Jacob  Barker. 


No.  6. 

I,  Jesse  Putnam,  testify  and  say  that  I  was  president  of  the  North 
American  Insurance  Company  in  August,  1814,  and  the  said  com- 
pany then  held  United  States  6  per  cent,  stock  in  the  ten  million  loan 
to  the  amount  of  sixty  thousand  dollars  on  the  30th  and  3l8t  of  Au- 
gust, 1814,  and  that  the  benefit  arising  from  the  condition  to  the 
original  contract  for  the  said  stock  with  the  government  was,  that  if  any 
portion  of  the  said  ten  million  loan  should  be  taken  on  terms  more 
favorable  to  the  lenders,  the  same  benefit  should  be  extended  to  the 
persons  who  might  then  hold  the  stock,  or  any  part  of  it,  issued  for 
the  said  loan,  belonged^  by  express  agreement,  to  Jacob  Putnam,  of 
New  York. 

J.  PUTNAM. 

Boston,  September  6,  1821. 
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OOMMONWBALTH  OF  MaSSACHUSETIS,  Sujolkj  98: 

Personally  appeared  Jesse  Patoain,  and  made  oath  to  the  truth  of 
the  above  statement  by  him  sabscribed,  before 

S.  BLAGGE, 
Notary  Public  and  Justice  of  the  Peace. 
Septbmbrr  6y  1821. 


No.  9. 

UNITED  STATES  OF  AMERICA. 


OoMHONWEALTH  OF  MASSACHUSETTS,  Suffdky  88:  City  of  Boston. 

I,  Thomas  A.  Dexter,  notary  public,  by  legal  authority  admitted 
and  Rworn^  and  dwelling  in  Boston  aforesaid,  and  a  justice  of  the 
peace  for  the  county  of  Suffolk,  do  hereby  certify  to  all  whom  it  may 
concern,  that  on  the  day  of  the  date  hereof  before  me  appeared 
Thomas  Lamb  and  Edward  Blake,  esqs.,  both  of  whom  are  person- 
ally known  to  me,  the  former  as  the  president  of  the  New  England 
Bank  in  Boston,  and  the  latter  as  sole  executor  of  William  E.  Payne, 
deceased,  and  did  in  my  presence  sign  and  seal,  and,  as  the  voluntary 
act  and  deed  of  the  said  New  England  Bank  and  of  the  said  executor, 
duly  execute,  acknowledge,  and  deliver  the  annexed  transfers,  by 
them  respectively  subscribed  in  their  said  several  official  capacities. 

In  testimony  whereof,!  have  hereunto  set  my  hand  and  affixed  my 
r  1  notarial  seal  this  fifth  day  of  February,  in  the  year  of  our 
^  '    '-'     Lord  one  thousand  eight  hundred  and  fifty-seven. 

THOMAS  A.  DEXTER, 
Notary  Public  and  Justice  of  the  Peace. 


No.  7- 

For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker^ 
the  subscribers  transfer  and  set  over  unto  E.  R.  Ward,  F.  G.  Halleck, 
and  Jacob  Little,  assignees  of  Jacob  Barker,  all  their  claims  on  the 
government  of  the  United  States  arising  from  stock  in  the  United 
States  ten  million  loan,  part  of  the  twenty-five  million  loan  of  eigh- 
teen hundred  and  fourteen,  standing  in  their  names,  or  in  the  name 
of  either  of  them,  in  the  year  eighteen  hundred  and  fourteen,  on  the 
books  of  the  treasury  of  the  United  States^  when  more  favorable 
terms  were  allowed  for  a  further  portion  of  the  said  twenty-five  mil- 
lion loan  than  had  been  allowed  for  the  said  ten  million  loan.  It 
being  distinctly  understood  that  the  subscribers  do  not  guarantee  the 
recovery  of  anything,  and  that  they  are  not  to  be  held  liable  for  the 
expense  of  pursuing  the  alleged  claim,  or  in  anv  other  way — this 
being  a  mere  renunciation  of  their  righto^  if  they  have  any. 

Sep.  a  0.  268 2 
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In  witness  whereof,  we  have  subscrihed  these  presents,  at  the  city  of 
Boston,  this  5th  day  of  February,  1857. 

THOMAS  LAMB,  [l.  s.] 
President  of  the  New  England  Bank^  Boston. 
Witness:  Thomas  A.  Dexter. 


N.>.  10. 

For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker, 
the  subscriber,  executor  of  William  E.  Payne,  who  was  the  last  sur- 
viving heir  and  executor  of  William  Payne,  of  Boston,  transfers  and 
sets  over  unto  B.  R.  Ward,  F.  G.  Halleck,  and  Jacob  Little,  as- 
signees of  Jacob  Barker,  all  the  claim  on  the  government  of  the 
United  States  arising  from  stock  in  the  United  States  ten  million  loan, 
part  of  the  twenty-five  million  loan  of  eighteen  hundred  and  four- 
teen, standing  in  the  name  of  said  William  Payne,  in  the  year  eigh- 
teen hundred  and  fourteen,  on  the  books  of  the  treasury  of  the  United 
States,  when  more  favorable  terms  were  allowed  for  a  further  portion 
of  the  said  twenty -five  million  loan  than  had  been  allowed  for  the  tea 
million  loan.  It  being  distinctly  understood  that  the  subscriber  does 
not  guarantee  the  recovery  of  anything,  and  that  he  is  not  to  be  held 
liable  for  the  expenses  of  pursuing  the  said  claim,  or  in  any  other 
way — this  being  a  mere  renunciation  of  his  rights,  if  he  have  any. 

In  witness  whereof,  the  subscriber  hereunto  sets  his  hand  and  seal 
this  fourth  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty- seven. 

EDWARD  BLAKE,   [l.  s.] 

ExtLUtOT. 

Witness:  F.  0.  Foster. 

Thomas  A.  Dexter. 


IN  THE  COURT  OF  CLAIMS  OF  THE  UNITED  STATES. 

R.  R.  Ward,  Fitz  Green  Halleck,  and  Jacob  Little,  vs.  The  United 

States  of  America. 

Be  it  remembered,  that,  in  virtue  of  the  authority  and  directions  to 
me  contained  in  the  foregoing  commission,  I,  the  undersigned,  a  com- 
missioner of  the  Court  of  Claims,  did  cause  to  come  before  me 
Charles  Sprague,  Thomas  Lamb,  Edward  Blake,  Thomas  A.  Dexter, 
and  Samuel  Frothingham,  the  witnesses  to  whom  the  said  interroga- 
tories and  cross-interrogatories  were  propounded;  and  the  said  wit- 
nesses being  severally,  duly  sworn,  did  depose  and  make  answers  to 
the  interrogatories,  as  follows: 

The  deposition  of  Charles  Sprague^  of  Boston. 

Interrogatory  1.  Were  you  or  not  acquainted  with  Jesse  Putnam? 
If  yea,  is  he  or  is  he  not  yet  living  ?  Are  you  or  are  you  not  ac- 
quainted with  his  handwriting?    If  yea,  please  examine  the  papers 
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herewith  appended,  marked  Nos.  1,2,3,4,  and  5^  and  saj  whether  they 
are  not  in  his  handwriting,  with  the  exception  of  No.  2,  and  is  or  is 
not  the  signature  to  that,  also  to  No.  6,  in  his  handwriting  ? 

He  says:  I  knew  him;  he  is  not  living.  I  am  not  sufficiently  ac- 
quainted with  his  handwriting  to  identify  it. 

Interrogatory  2.  Be  pleased  to  examine  the  paper  hereto  appended, 
marked  No.  6,  and  say  whether  or  not  the  signature  thereto  is  or  is 
not  in  the  handwriting  of  Jesse  Putnam,  and  whether  or  not  he  wag 
president  of  the  North  American  Insurance  Company  at  Boston  on 
the  31st  August,  1814. 

He  says :  I  cannot  say  as  to  the  signature;  I  think  he  was  then 
president  of  the  North  American  Insurance  Company  at  Boston,  hut 
cannot  say  certainly. 

Interrogatory  3.  Were  you  or  were  you  not  acquainted  with  S. 
Blagge  ?  If  yea,  is  he  or  is  he  not  living  ?  Were  you  or  were  you 
not  acquainted  with  his  handwriting  ?  If  yea,  was  not  this  signa- 
ture to  the  verification  of  the  said  paper  in  his  handwriting?  Was 
he  or  was  he  not  at  the  date  thereof  justice  of  the  peace  at  Boston  ? 

He  says:  I  knew  him  by  sight  only;  he  has  been  dead  ior  many 
years.  I  was  not  acquainted  with  his  handwriting,  and  further 
know  not. 

Interrogatory  4.  Did  you  or  did  you  not  ever  see  Jesse  Putnam  or. 
S.  Blagge  write?    If  yea,  and  only  one  of  them,  please  say  which. 

He  says :  I  never  did. 

Interrogatory  5.  Were  you  or  were  you  not  acquainted  with  the 
market  value  of  the  United  States  6  per  cent,  stock  at  Boston  in  the 
months  of  October,  November  and  December  of  1814  ?  If  yea,  be 
pleased  to  state  what  the  price  was  in  those  months,  and  whether 
they  were  or  were  not  at  that  time  of  difficult  sale  ? 

He  says  :  I  was  not. 

Oro88-interrogcUoriea. 

Cross-interrogatory  1.  I  am  not  familiar  with  it. 
Cross-interrogatory  2.  I  am  not  able  to  say  that  he  was  president 
of  that  company  at  that  exact  date.. 

Cross-interrogatory  3.  I  refer  to  my  answer  to  the  direct. 
Cross-interrogatory  4.  I  have  answered  in  my  direct. 

CHARLES  SPRAGUE. 


COURT  OF  CLAIMS. 

Ward,  Hallbck,  and  J.  Little,  vs.  The  United  States. 
Deposition  of  Thomas  Lamb. 

September  10. 

Being  duly  sworn — 

Interrogatory  1.  Be  pleased  to  examine  the  paper  hereunto  ap- 
pended, marked  No.  7,  and  say  whether  it  was  or  was  not  subscribed 
by  you,  and  whether  you  were  or  were  not  at  the  time  president  of 
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the  New  Enffland  Bank  ;  please  also  examine  the  paper  hereunto  ap* 
pendedy  marked  No.  8,  and  say  whether  or  not  the  stock  mentioned 
therein  was  or  was  not  held  hy  Ebenezer  Frothingham,  as  cashier  of 
New  England  Bank,  in  behalf  of  said  bank,  and  whether  the  said 
bank  did  or  did  not  hold  it  in  behalf  of  the  Mechanics'  Bank  of  New 
York.  If  yea ;  whether  or  not  the  New  England  Bank  ever  had 
any  interest  therein,  or  any  claim  on  United  States  for  farther  allow- 
ance thereon,  except  as  tmstee  of  the  Mechanics'  Bank. 

He  says  :  It  was  subscribed  by  me,  and  at  the  time  I  was  president 
of  the  New  England  Bank.  The  stock  referred  to  in  paper  No.  8 
was  held  by  Mr.  Frothingham  for  the  New  England  Bank,  and  the 
New  England  Bank  had  no  interest  therein  except  for  and  on  aoooont 
of  the  Mechanics'  Bank,  New  York. 

Interrogatory  2.  Was  or  was  not  the  said  claim  for  further  allow- 
ance transferred  to  B.  B.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  by 
authority  of  said  Mechanics'  Bank  ? 

He  says :  It  was  so  transferred  by  the  direction  and  authority  of 
the  Mechanics'  Bank,  New  York. 

Groaa-ifUerrogaiories^ 

1st.  cross-interrogatory.  If  you  say,  in  answer  to  the  first  direct  in- 
terrogatory, that  you  signed  paper  marked  No.  7,  state  when,  where, 
and  why  you  signed  the  same. 

He  says :  I  signed  it  at  the  New  England  Bank,  Boston,  February 
6,  1867,  at  the  request  of  the  Mechanics'  Bank  aud  of  the  parties  to 
whom  it  was  assigned. 

2d  cross-interrogatory.  If  you  answer  that  part  of  said  interrogatory 
which  refers  to  paper  No.  8,  state  how  you  knew  in  what  capacity 
said  Ebenezer  Frothingham  held  the  stock  therein  referred  to;  when, 
where  and  how,  and  through  whom,  you  acquired  that  knowledge. 
Do  you  know  this  fact  of  your  own  personal  knowledge,  or  from 
hearsay  and  conjecture,  or  how  otherwise? 

He  says :  My  information  is  derived  from  the  books  and  papers  of 
the  New  England  Bank,  which  I  examined  in  1867,  in  reference  to 
this  conveyance  inquired  of. 

3d  cross-interrogatory.  How  do  you  know  that  the  Mechanics'  Bank 
of  New  York  had  any  interest  in  or  owned  said  stock,  and  how  do 
you  know  that  the  New  Englank  Bank  held  the  said  stock  for  or  on 
account  of  said  Mechanics'  Bank  ?  When,  where,  and  how  did  you 
acquire  such  knowledge  ? 

He  eays  :  I  know  il  from  the  order  of  Richard  Irving,  sole  acting 
trustee  of  the  late  Mechanics'  Bank,  dated  New  York,  December  22, 
1866  ;  a  copy  of  which  I  append  to  this  deposition: 

New  York,  December  22,  1856. 
The  president,  directors,  and  company  of  the  New  England  Bank, 
at  Boston,  are  hereby  authorized  to  execute  the  within  conveyance  so 
far  as  it  applies  to  one  hundred  thousand  dollars  stock  in  the  United 
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States  ten  millioa  loan  transferred  to  E.  Frothingham,  cashier  of  the 
New  England  Bank  at  Boston,  on  or  abont  the  16th  Jnne,  (?)  1814, 
bj  John  Blidell)  president  of  the  Mechanics'  Bank  of  New  York. 

RICHARD  IRVIN, 
Sole  Ading  Trustee  late  Mechanica*  Bank. 
Attest :  G.  Db  Angbus^  Cashier. 

A  trne  copy. 

THOMAS  LAMB. 

4th  crofis-interrogatory.  Have  you  any  personal  knowledge,  and  if  so, 
when,  where,  and  how  acquired,  that  the  said  New  England  Bank  had 
no  interest  for  said  further  allowance,  but  that  the  same  belonged  to 
the  said  Mechanics'  Bank,  and  was  there  any  written  evidence  upon 
this  subject?  and  if  so,  furnish  the  same. 

He  says:  I  have  caused  the  books  of  our  bank  to  be  carefully  examined, 
and  I  am  able  to  declare  that  the  New  England  Bank  had  no  ownership 
of  this  stock,  but  merely  acted  as  trustee  for  the  late  Mechanics'  Bank  of 
New  York.  The  books  of  our  bank  give  no  indication  of  our  having 
owned  the  stock  referred  to. 

5th  cross-interrogatory.  If,  in  answer  to  the  second  direct  interroga- 
tory, you  state  that  said  claim  to  said  further  allowance  was  trans- 
ferred to  said  Ward  and  others,  then  stAte  how  you  know  that  fact. 
Was  the  transfer  in  writing,  or  how  otherwise  ?  Who  made  the  trans- 
fer, and  when  and  where  and  how?  How  do  you  know  that  the  trans- 
fer was  made  by  authority  of  the  said  Mechanics'  Bank,  and  how  was 
that  authority  given,  and  when  and  where,  and  to  whom  was  the  evi- 
dence thereof  given,  and  when  ? 

He  says :  I  executed  the  transfer  myself  on  the  6th  of  February, 
1857,  by  authority  of  a  vote  of  the  bank  directors.  The  reason  of  the 
transfer  was  the  request  of  the  trustee  of  the  Mechanics'  Bank,  as  I 
have  already  testified. 

THOMAS  LAMB. 


Deposition  of  Edward  Blake^  a  witness  an  the  part  of  the  plaintiff. 

Interrogatory  1.  Were  you  or  were  you  not  acquainted  with  Wil- 
liam E.  Payne?  If  yea,  is  he  or  is  he  not  yet  living?  If  dead,  were 
you  or  were  you  not  duly  appointed  his  executor  ?  if  yea,  have  or  have 
you  not,  from  the  examination  of  his  affairs,  discovered  and  become 
satisfied  that  the  stock  he  held  in  the  $10,000,000  loan  in  1814  and 
1816  was  derived,  directly  or  indirectly,  from  Jacob  Barker,  reserving 
to  said  Barker  the  benefit  of  the  condition  granted  by  the  treasury 
of  the  United  States  on  the  2d  May,  1814,  that  if  any  part  of  the 
$20,000,000  loan  should  be  borrowed  on  terms  more  favorable  to  the 
lenders  than  had  been  allowed  for  the  $10,000,000  loan^  the  benefit 
of  the  same  terms  should  be  extended  to  the  persons  who  might  then 
hold  the  stock,  or  any  part  of  it,  in  the  $10,000,000  loan?  If  yea,  did 
yoa  or  did  you  not,  at  the  request  of  said  Barker,  execute,  as  such  ex- 
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ecntor,  the  paper  hereunto  appended,  marked  No.  10,  for  the  consid- 
eration of  the  reserved  rights  of  said  Barker  ? 

He  eays :  I  was  intimately  acquainted  with  William  E.  Payne ;  he 
died  in  1838,  and  I  am  his  sole  executor.  I  have  no  personal  knowl- 
edge as  to  this  subject.  I  did,  as  executor  of  William  £.  Payne,  exe- 
cute the  paper  appended  to  the  interrogatories,  and  marked  No.  10. 

CrosS'interrogcUories, 

1st  cross-interrogatory.  When  did  the  plaintiffs  or  Jacob  Barker 
first  converse  with  you  upon  the  subject  of  the  claim  to  an  interest 

S 'owing  out  of  the  stock  mentioned  in  the  first  direct  interrogatory? 
ad  you  then,  or  have  you  now,  any  personal  knowledge  that  said 
Payne  acquired  any  stock,  and  if  so,  "what  and  how  much,  and  when, 
of  Jacob  Barker,  and  of  any  rights  reserved  by  him  in  relation  thereto, 
or  any  allowances  which  might  be  made  thereon?  If  you  had  such 
personal  knowledge,  when,  where,  and  how  did  you  acquire  the  same? 

He  says :  The  first  and  'I  believe  the  only  interview  I  had  with  Mr, 
Barker  was  a  short  time  before  the  execution  of  the  paper  I  have 
already  verified,  (exhibit  No.  10.)  I  had  not  then,  nor  have  I  now, 
any  personal  knowledge  about  that  stock. 

2d  cross-interrogatory.  Have  you  any  written  evidence  on  this  sub- 
ject ?  and  if  so,  attach  the  same. 

He  says :  I  have  not  any. 

3d  cross-interrogatory.  Had  you  any  authority  to  convey  any  right 
or  interest  of  which  said  Payne  died  seized  or  possessed  to  the  plain- 
tiffs or  any  other  person  except  on  a  sale  in  conformity  to  law.  Give 
that  part  of  the  will  which  conferred  this  authority,  or,  if  derived 
from  the  statutes  of  Massachusetts,  refer  to  what  law,  and  give  an 
extract  therefrom  showing  such  authority. 

He  says :  I  was  sole  legatee  and  sole  executor  of  William  E.  Payne. 
I  annex  a  copy  of  the  will. 

4th  cross- interrogatory.  Had  you  any  authority  to  give  away  any 
rights  belonging  to  said  Payne,  or  to  make  and  deliver  evidences  that 
he  had  no  right  to  property  and  claims  apparently  his?  and  if  so, 
state  when,  where,  and  how  you  acquired  that  authority. 

He  says  :  I  derived  my  power  from  the  will  annexed.  And  further 
says  not. 

EDWARD  BLAKE. 

Will. 

I,  William  E.  Payne,  of  Boston,  do  hereby  make,  publish,  and  de- 
clare the  following  to  be  my  last  will  and  testament:  I  do  give,  devise, 
and  bequeath  all  my  estate^  real,  personal,  and  mixed,  in  possession  or 
reversion,  of  whatsoever  sort  or  kind,  to  Edward  Blake,  of  Boston, 
and  his  heirs  and  assigns  forever,  and  hereby  constitute  and  appoint 
said  Blake  sole  executor  of  this  my  last  will  and  testament.  And  in 
case  the  said  Blake  should  not  survive  me,  I  give  and  bequeath  and 
devise  all  my  estate  as  above  mentioned  to  Jonathan  Chapman,  of 
said  Boston,  his  heirs  and  assigns  forever,  and  I  hereby  constitute 
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and  appoint  said  Chapman  the  sole  executor  of  this  my  last  will  and 
testament.  And  in  case  of  the  decease  of  said  Blake  and  Chapman 
before  me,  I  give,  devise,  and  bequeath  all  my  estate  as  above  men- 
tioned to  Henry  B.  Rogers,  his  heirs  and  assigns  forever,  and  I  hereby 
constitute  and  appoint  said  Rogers  the  sole  executor  of  this  my  last  will 
and  testament. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
fourteenth  day  of  June,  eighteen  hundred  and  thirty-four. 

WILLIAM  E.  PAYNE,     [l.  s.] 

Signed^  sealed,  published,  and  declared  by  William  E.  Payne  as 
his  last  will  and  testament,  in  our  presence,  who  hereto  set  our  names 
at  his  request^  in  his  presence  and  in  presence  of  each  other. 

THOMAS  A.  DEXTER. 

JOHN  HOMANS. 

THOMAS  W.  PARSONS. 


Deposition  of  Thomas  A.  Dexter. 

Interrogatory  1.  Were  you  or  were  you  not  duly  authorized  to  act 
as  notary  public  at  Boston  on  the  5th  of  February,  1857  ?  If  yea, 
did  you  or  did  you  not  subscribe  as  such  notary  the  paper  hereunto 
appended,  marked  No.  9,  and  did  you  or  did  you  not  attach  your  seal 
thereto  ? 

He  says  :  I  was  so  authorized,  and  did  so  subscribe  said  paper  No. 
9,  and  attach  thereto  my  seal. 

Interrogatory  2.  Are  or  are  not  the  facts  set  forth  in  said  certificate, 
of  your  own  knowledge,  true?  Are  you  or  are  you  not  acquainted 
with  the  handwriting  of  Thomas  Lamb  ?  If  yea,  is  or  is  not  the  sig- 
nature to  the  paper  hereunto  appended,  marked  No  7,  in  his  hand- 
writing?    Did  you  or  did  you  not  see  him  subscribe  the  same  ? 

He  says  :  The  facts  set  forth  in  my  certificate  I  know  to  be  true ;  I 
know  the  handwritiog  of  Thomas  Lamb,  and  saw  him  subscribe  the 
paper  referred  to  as  No.  7. 

Interrogatory  3.  Are  you  or  are  you  not  acquainted  with  the  hand- 
writing of  Edward  Blake  ?  If  yea,  say  whether  or  not  the  signature 
to  the  paper  hereunto  appended,  marked  No.  10,  is  in  his  hand- 
writing ? 

'He  says:  I  know  the  handwriting  of  Edward  Blake,  esq.;  paper 
No.  10  is  signed  in  his  handwriting. 

Interrogatory  4.  Was  or  was  not  the  said  paper  subscribed  by 
Edward  Blake,  executor,  in  your  presence? 

He  says :  It  was  signed  in  my  presence. 

To  the  additional  interrogatories. 

Interrogatory  1.  Were  you  or  were  you  not  acquainted  with  S. 
Blagge?  If  yea,  is  he  or  is  he  not  yet  living  ?  Was  he  or  was  he  not 
acting  as  a  magistrate  for  Boston  in  1821  ? 
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^  He  says :  I  was  personally  acquainted  with  Mr.  Blagge  in  his  life- 
time ;  he  is  now  dead ;  I  know  he  was  a  magistrate  of  Boston,  and 
my  impression  is  that  he  was  in  1821. 

Interrogatory  2.  Are  you  or  are  yon  not  acquainted  with  his  hand- 
writing ?  If  yea,  is  or  is  not  his  name  subscribed  to  the  paper  No. 
6,  hereunto  appended,  in  his  handwriting  ? 

He  Qays :  I  was  acquainted  with  his  handwriting,  and  I  haye  no 
doubt  the  certificate  and  signature  on  paper  No.  6  are  in  his  hand- 
writing. 

Interrogatory  3.  Was  or^  was  not  Jesse  Putnam  president  of  the 
North  American  Insurance  Company  of  Boston  in  1814  ? 

He  says:  I  know  he  was  president  of  the  North  American  Insurance 
Company  for  many  years,  but  my  recollection  does  not  go  back  to 
1814  on  this  subject. 

Interrogatory  4.  Please  examine  the  papers  hereunto  appended, 
marked  Nos.  1,  2,  3,  4,  and  5,  and  say  whether  or  not  the  signatures 
thereto  are  in  his  handwriting. 

He  says :  I  am  familiar  with  J.  Putnam's  handwriting,  and  have 
seen  him  write;  his  signature  is  very  familiar  to  me;  the  letters 
1,  2,  3,  A,  and  6  are  signed  by  him. 

Oro8a*inteirrogaiorie8. 

Cross-interrogatory  I.  If,  in  reply  to  the  first  direct  interrogatory, 
you  state  that  you  attached  your  seal  thereto  as  a  notary,  state  what 
knowledge  you  have  of  the  facts  therein  referred  to,  and  when  and 
where  and  how  you  acquired  the  same. 

He  says :  Both  these  gentlemen  were  personally  known  to  me,  and 
the  facts  I  have  certified  to  I  know  personally. 

Cross-interrogatory  2.  When,  where,  and  how  did  you  acquire  a 
knowledge  of  the  handwriting  of  Thomas  Lamb  ?  Did  you  witness 
his  signature  to  paper  No.  7,  referred  to,  and  did  you  subscribe  your 
name  as  such  witness  ;  and  if  so,  when  and  where  ? 

He  says :  I  have  seen  Lamb  write  often ;  I  subscribed  said  paper  at 
the  time  of  its  date,  here  in  Boston. 

Cross-interrogatory  3.  When,  where,  and  how  did  you  acquire  a 
knowledge  of  the  handwriting  of  Edward  Blake,  and  are  you  so 
familiar  with  it  as  readily  to  recognize  the  same  without  the  fact  of 
its  being  his  being  brought  to  your  attention  ? 

He  says :  He  is  a  particular  friend  of  mine,  and  I  have  often  seen 
him  write,  and  know  his  hand  well. 

Cross-interrogatory  4.  Did  you  witness  the  signature  of  Edward 
Blake  to  paper  No.  10;  and  if  so,  when  and  where?  and  did  you  sign 
your  name  as  such  witness,  and  when  and  where,  and  at  whose  re- 
quest, and  for  what  particular  purpose  ? 

He  says :  It  was  signed  in  my  presence,  as  averred  by  me  in  my 
certificate  ;  I  can't  say  for  what  purpose ;  at  the  request  of  parties. 

Additional  croas-intefrogatories. 

1st  cross-interrogatory.  Have  you  any  personal  knowledge  whether 
S.  Blagge  is  living  or  dead  ;  Do  you  personally  know  whether  he  was 
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a  JQBtice  of  the  peace  in  1821 ;  and  if  so,  how  did  yoa  acqaire  that 
knowledge,  and  when  and  in  what  manner? 

He  says :  I  know  he  is  buried  ;  he  acted  as  a  magistrate,  and  kept 
an  office,  with  a  sign,  for  the  transaction  of  business  as  a  notary 
public.  A  commission  as  justice  of  peace  always  accompanied  that 
of  notary  in  those  days. 

2d  cross-interrogatory.  When,  where,  and  how  did  you  acquire  a 
knowledge  of  S.  Blagge's  handwriting,  and  did  you  ever  see  him 
write ;  and  if  so,  when  and  where  ? 

He  says :  I  have  often  seen  him  write  in  his  own  office. 

3d  cross-interrogatory.  How  do  you  know  that  in  1814  Jesse 
Putnam  was  president  of  the  North  American  Insurance  Company  of 
Boston  ?  aud  if  you  say  he  was  such  president,  then  state  the  mode, 
manner,  and  person  or  persons  by  whom  he  was  appointed. 

He  says  :  I  have  not  answered  as  to  1814  ;  for  many  years  he  was 
the  acknowledged  president  of  that  company. 

4th  cross-interrogatory.   Did  you  ever  see  said  Putnam  write ;  and 
if  not,  can  you  say  that  papers  1,  2,  3,  4,  and  6  are  in  his  hand- 
writing ? 
^  He  says:  I  have  seen  him  write,  and  I  have  only  testified  as  to  the 
signatures  of  the  papers  referred  to. 

THOMAS  A.  DEXTER. 


Deposition  of  Samuel  FroihingJiamf  esq. 

Interrogatory  1.  Were  you  or  were  you  not  acquainted  with  Jesse 
Putnam  ;  if  yea,  is  he  or  is  he  not  yet  living  ?  Are  you  or  are  you 
not  acquainted  with  his  handwriting  ?  If  yea,  please  examine  the 
papers  hereunto  appended,  marked  Nos.  1,  2,  3,  4,  and  6,  and  say 
whether  they  are  or  aie  not  in  his  handwriting,  with  the  exception  of 
No.  2 ;  and  is  or  is  not  the  signature  to  that,  also  to  No.  6,  in  his 
handwriting  ? 

He  says :  I  knew  Jesse  Putnam  ;  I  believe  he  is  not  living.  I  used 
to  know  his  handwriting.  My  eyes  are  so  bad  that  if  it  was  my  own 
handwriting  I  could  not  tell  it.     I  therefore  decline  looking. 

To  interrogatory  2d  he  says :  Mr.  Putnam  was  so  president  at  one 
time.     I  don't  remember  if  he  was  in  1814  or  not. 

To  interrogatory  3d  he  says:  I  was  acquainted  with  S.  Blagge,  and 
as  to  handwriting  witness  replies  as  to  interrogatory  1. 

To  interrogatory  4th  he  says  nothing. 

Interrogatory  6.  Were  you  or  were  you  not  acquainted  with  the 
market  value  of  the  United  States  6  per  cent,  stock,  at  Boston,  in  the 
months  of  October,  November,  and  December  of  1814?  If  yea,  be 
pleased  to  state  what  the  price  was  in  those  months,  and  whether  they 
were  or  were  not  at  that  time  of  difficult  sale. 

He  says :  I  was  familiar,  at  that  time,  with  the  price  of  United 
States  6s.  I  can't  remember  the  exact  date ;  but  I  believe  we  had  a 
thousand  dollars  of  6s  at  the  bank  as  collateral,  which  we  sold  at 
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sixty  per  cent.  Afterwards  a  question  arose  as  to  tbe  supplemental 
stock  on  this  amount,  and  we  found  that  the  purchaser  was  entitled  to 
it.  I  can't  tell  the  date.  Don't  recollect  the  state  of  the  market. 
My  impression  is  that  they  were  dull  of  sale  and  of  low  rates. 

Cro88-interrogaiorie8. 

To  the  1st,  2d,  and  Sd  witness  says  nothing. 

Cross-interrogatory  4th.  I  have  no  such  memory  to  retain  all  such 
prices,  and  I  do  not  so  recollect. 

Witness's  eyesight  being  too  imperfect  to  read  this,  it  is  signed  by 
him  after  being  read  over  by  me  to  him. 

SAM.  FROTHINGHAM. 

And  I  further  certify,  that  the  said  answers,  being  by  me  reduced 
to  writing  in  the  presence  of  said  witnesses,  severally,  were  read  over 
to  them  and  severally  signed,  in  my  presence,  by  said  witnesses. 

And  I  further  certify  that  the  said  witnesses,  severally,  were  ex- 
amined apart  from  all  other  persons.  And  I  herewith  return  all  my 
doings  in  the  premises  to  this  honorable  court. 

Witness  my  hand  and  seal  this  fifteenth  day  of  October,  in  the 
Ft    a  1  y^*^  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine. 
L^-  ^ -I  CHAS.  LEVI  WOODBURY, 

Cammiaaixmer. 


COURT  OF  CLAIMS. 

Deposition  of  M,  Taylor  and  W.  N.  Fox, 

R.  R.  Wakd,  Frrz  G.  Hallbck,  and  Jacob  Little,  vs.  The  UNirKD 

States. 

(^ee  defendant's  objections  to  certain  direct  questions  before  taking 
answer.) 

Questions  to  he  propounded  to  Moses  Taylor  and  WiUiam  N.  Fox  be/ore 
John  G.  Devereux,  commissioner  of  the  aforesaid  courts  on  Thursday ^ 
the  23(i  of  June ^  at  \2  o'dock^  at  the  comer  of  Exchange  Place  and 
WiUiam  street.  New  York. 

1.  Did  you  reside  in  New  York  in  1814? 

2.  Were  or  were  not  the  bills  of,  and  credits  on,  the  banks  of  the 
city  of  New  York  equivalent  to  specie  through  the  months  of  May, 
June,  and  July  of  that  year  ?  If  they  were  not,  what  was  their  com- 
parative value  ? 

3.  Was  or  was  not  the  City  Bank  among  the  number?  If  so,  has  or 
has  not  its  charter  expired  ? 

4.  Were  or  were  not  commissioners  appointed  to  wind  up  its  affairs? 
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If  there  were,  by  whom,  when,  and  who  were  they?    Do  they  yet 
live  ? 

5.  Are  the  books  of  said  corporation  in  your  possession  ?  Have  you 
examined  such  books  to  see  if  any  money  was  lent  by  said  corpora- 
tion, in  1814,  to  Jacob  Barker?  If  so,  to  what  amount  and  on  what 
security  ? 

6.  Does  or  does  it  not  appear,  by  the  books  of  the  said  bank,  that 
it  received  from  the  said  Barker  stock  in  the  ten  million  loan  of  the 
United  States  as  security  therefor?  If  so,  to  what  amount,  when,  and 
how  long  did  the  same  bank  hold  the  same? 

7.  Was  or  was  not  the  said  debt  fully  paid  ?    If  so,  when  ? 

8.  Did  or  did  not  the  said  stock  stand  in  the  name  of  the  president, 
directors,  and  company  of  the  City  Bank?     If  not,  how  otherwise? 

9.  Be  pleased  to  look  at  the  treasury  returns,  hereunto  appended, 
and  say  whether  or  not,  in  your  opinion,  the  one  does  not  embrace  the 
stock  which  belonged  to  Jacob  Barker,  and  the  other  the  stock  which 
belonged  to  the  said  bank  ?    If  so,  please  designate  them. 

10.  Had  or  had  not  the  said  bank,  after  the  said  debt  was  fully 
paid,  any  other  interest  than  as  trustees  for  Jacob  Barker  in  the  stock, 
amounting  to  $757,102  10,  mentioned  on  the  treasury  return  herewith 
as  standing  in  the  name  of  the  president,  directors,  and  company  of 
the  City  Bank  when  the  supplemental  stock  of  10  per  cent,  was  issued 
thereon  to  them  ? 

11.  To  whom  do  you  believe,  from  the  information  derived  from 
the  books  of  the  bank,  the  benefits  claimed  in  the  above  entitled  suit, 
if  recovered,  would  belong  ? 

12.  What  interest,  if  any,  would  Jacob  Barker,  or  his  assigns, 
have  therein,  according  to  the  best  of  your  information  and  belief? 
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Crosa-interrogaioriea  proposed  by  the  solicitor  on  hehalfof  the  defendants ^ 
to  he  answered  by  the  witnesses,  Moses  Taylor  and  WULiam  N.  Fox. 

1.  Were  all  the  bills  of  all  the  banks  in  the  city  of  New  York  cur- 
rent at  the  same  rate  in  said  city  in  May,  June,  and  July  of  the  year 
1814? 

2.  Were  they  not  of  the  same  value  after  July  of  the  year  1814, 
and  were  they  not  received  and  paid  out  at  par  afterwards,  the  same 
as  before,  and  did  not  the  banks  take  each  other's  bills  at  par? 

3.  If  you  answer  to  the  fourth  direct  interrogatory  that  commis- 
sioners were  appointed,  how  were  they  appointed,  and  was  that  ap- 
pointment in  writing,  and  by  whom  signed,  and  by  whose  order  or 
authority;  and  where  do  said  commissioners  reside;  and  is  there  any 
record  of  their  appointment,  and  of  what  they  did  as  such  commis- 
sioners; and  are  they  still  in  ofiSce  as  such  commissioners? 

4.  How  do  you  know  that  all  the  books  of  said  corporation  are 
mentioned  in  the  fifth  direct  interrogatory;  and  how  many  are  there 
of  them,  and  what  are  they  called;  and  how  do  you  know  that  there 
were  not  others;  and  have  you  examined  each  and  every  of  said  books 
and  every  page  thereof,  so  as  to  know  what  they  and  each  of  them 
contain  ? 

5.  Do  said  books  show  the  amount  of  money  lent  by  said  bank?  To 
whom,  and  how  do  you  know  that  they  are  each  and  every  of  them 
correct  ? 

6.  Which  of  said  books  show  on  what  security  loans  were  made  to 
said  Jacob  Barker;  and  how  do  you  know  that  said  book  contains  a 
true  statement  of  the  same,  the  amount  and  terms  of  said  loan,  and 
whether  any  and  what  security  was  given;  and  give  the  entry  from 
which  you  derived  your  information  and  your  knowledge  of  its  truth 
and  verity  ? 

7.  If,  in  reply  to  the  6th  direct  interrogatory,  you  state  that  stock 
was  received  from  Jacob  Barker  in  the  ten  million  loan  in  security, 
state  how  you  know  that,  and  give  the  entries,  or  copies  thereof,  from 
which  you  learned  that  fact;  and  how  do  you  know  the  amount,  and 
bow  long  the  bank  held  the  same;  and  when,  if  ever,  did  the  bank 
part  with  the  same,  and  upon  what  terms  and  to  whom,  and  by  whose 
authority,  and  for  what  purpose  ? 

8.  Have  you  any,  and  what,  knowledge  on  the  above-mentioned  sub- 
jects except  what  you  derive  from  said  books;  and  have  you  given  full 
extracts  of  said  books  relating  to  the  matters  inquired  after  by  the 
plaintiff  and  by  the  defendants  in  the  foreojoing  cross-interrogatories? 

9.  Have  you  any  personal  knowledge  that  the  said  Jacob  Barker's 
debt  to  said  bank  was  paid;  and  if  so,  when,  where,  and  by  whom, 
and  how  was  the  same  paid;  and  if  you  say  you  learn  from  said  books, 
how  do  you  know  that  said  books  are  correct  ? 

10.  How  do  you  know  in  whose  name  said  stock,  mentioned  in  the 
8th  direct  interrogatory,  stood;  and  have  you  any  personal  recollec- 
tion upon  that  subject? 

The  ninth  direct  interrogatory  is  objected  to  as  leading,  and  as 
calling  for  opinions  and  Bot  lor  facts. 
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11.  What  personal  knowledge  have  yoa  that  what  purports  to  be 
copies  from  Iban  office  books  kept  at  New  Tork  contains  a  true  ac- 
count of  stocks  belonging  to  said  City  Bank ;  and  why  does  the  one 
account  differ  from  the  other,  and  how  do  you  know  that  one  repre- 
sents stocks  belonging  to  the  said  bank  more  than  the  other?  Declare 
ftilly  and  in  detail. 

12.  Why  does  the  one  account  embrace  stocks  in  which  said  Bar- 
ker is  interested  more  than  the  other,  and  why  do  not  the  books 
state  the  facts  as  they  existed  ;  and  why  do  you  designate  in  entry, 
as  Barker's,  more  than  another;  and  do  you  know  how  said  entries 
stood,  in  fact,  upon  said  loan  office  books;  and  have  you,  in  fact,  any 
personal  knowledge  of  the  matter  inquired  after  in  the  direct  inter- 
rogatory? 

13.  How  do  you  know  said  Jacob  Barker  had  any  interest  in  the 
amount  mentioned  in  either  of  said  treasury  statements;  and  how  do 
you  know  that  he  paid  the  debt  referred  to  in  the  tenth  direct  inter- 
rogatory; and  if  so,  when,  where,  how,  and  to  whom  did  he  pay  the 
same,  and  which  of  said  statements  do  you  refer  to,  and  what  per- 
sonal knowledge  have  you  of  the  issuance  of  the  supplemental  stock 
inquired  after,  and  how  do  you  know  what  stock  it  was  issued  upon, 
and  when  and  to  whom  ? 

The  eleventh  direct  interrogatory  is  objected  to  because  it  calls  for 
opinions  and  belief,  and  not  for  facts  known  to  the  witnesses. 

14.  If  you  express  an  opinion  upon  the  point  called  for  in  the  11th 
direct  interrogatory,  then  state  in  detail  all  the  facts  upon  which  you 
form  and  express  such  opinion,  and  where  they  are  to  be  found  in 
said  books,  and  which  of  them,  and  give  copies  of  said  statements; 
and  how  do  you  know  anything  about  interests  not  specified  and 
noted  upon  said  books;  and  how  do  you  know  whether  said  Jacob 
Barker  would  have  any  and  what  interest  in  the  stocks  referred  to  in 
the  12th  direct  interrogatory;  and  how  do  you  know  it  when  it  is  not 
stated  on  said  books;  and  do  not  said  books  truly  state  who  were  the 
owners  or  interested  in  said  stocks;  and  if  not,  how  do  you  know 
that  they  do  not  so  state  the  same;  and  upon  what  ground  do  you  set 
up  your  conclusion  that  they  do  not  against  the  entries  in  said  books; 
and  was  there  any  reason  for  making  untrue  entries  in  said  books; 
and  if  so,  what  was  such  reason  ? 

R,  H.  GILLET,  Sdicitar. 
JuNB  20,  1869. 


The  solicitor  consents  that  the  annexed  interrogatories  and  cross- 
interrogatories  may  be  put  to  Moses  Taylor  and  William  N.  Fox,  by 
John  C.  Devereux,  commissioner,  and  their  answers  taken  down,  and 
that  the  same  may  be  used  with  the  same  force  and  effect  as  if  done 
in  his  presence,  upon  the  following  conditions  : 

First.  That  they  be  examined  by  the  commissioner  separate  and 
alone,  without  the  presence  of  anybody,  and  not  in  the  presence  of 
either  party  or  their  counsel,  or  in  the  hearing  of  any  one. 
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Second.  That  when  the  answers  are  taken  down  and  signed  the 
eaid  commissioner  seal  up  in  an  envelope  and  send  the  same  to  the 
clerk  of  this  court  by  mail. 

Third,  That  these  facts  appear  by  the  certificate  of  the  commis- 
sioner, returned  with  the  said  depositions. 

R.  H.  GILLET,  SoUcUor. 

June  20,  1859. 


Depositions  of  witnesses  produced^  sworn  ^  and  examined  pursuant  to  the 
interrogcUories  and  cross-interrogatories  hereto  annexed. 

Moses  Tatlor  was  examined  as  follows : 

Question.  What  is  your  name,  occupation,  age,  and  place  of  resi- 
dence for  the  past  year  ? 

Answer.  My  name  is  Moses  Taylor;  I  am  a  merchant;  my  age  fifty 
years  and  upwards,  and  I  have  resided  in  this  city  during  the  past  year. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry  ? 

Answer.  I  have  not. 

Question.  Are  you  related  in  any  manner  to  the  claimants? 

Answer.  I  am  not. 

Question.  Did  you  teside  in  New  York  in  1814? 

Answer.  I  did. 

Question.  Were  or  were  not  the  bills  of  and  credits  on  the  banks  of 
the  city  of  New  York  equivalent  to  specie  through  the  months  of  May, 
June,  and  July  of  that  year ;  if  they  were  not,  what  was  their  com- 
parative value  ? 

Answer.  I  do  not  remember. 

Question.  Was  or  was  not  the  City  Bank  among  the  number  ;  if  so^ 
has  or  has  not  its  charter  expired  ? 

Answer.  The  Citj  Bank  existed  in  1814.  Its  charter  expired  in 
1832  and  was  again  renewed,  and  expired  in  1852. 

Question.  Were  or  were  not. commissioners  appointed  to  wind  up  its 
affairs ;  if  so,  by  whom,  when,  and  who  were  they?    Do  they  yet  live? 

Answer.  No  commissioners  were  appointed  to  wind  up  its  affairs. 
By  the  laws  of  New  York,  on  the  charter  expiring  the  directors  in 
office  at  the  time  are  trustees  for  the  benefit  of  the  creditors  and  stock- 
holders of  the  bank,  and  they  wind  up  its  affairs.  Gorham  A.  Worth, 
William  W.  Fox  and  I  were  the  sole  directors  at  the  expiration  of  the 
charter,  and  by  law  were  the  trustees.  Mr.  Worth  was  president  of 
the  bank  prior  to  that  time.  He  is  since  dead.  Mr.  Fox  is  living.  He 
and  I  are  still  in  office  and  acting  as  trustees. 

Question.  Are  the  books  of  said  corporation  in  your  possession? 
Have  you  examined  such  books  to  see  if  any  money  was  loaned  by 
said  corporation,  in  1814,  to  Jacob  Barker ;  if  so,  to  what  amount 
and  on  w^Jat  security  ? 

Answer.  A  large  number  of  account  books  are  in  possession  of  the 
surviving  trustees,  purporting  to  be  the  books  of  said  corporation. 

Rep.  0.  C.  268 ^3 
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Whether  they  are  all  the  books  I  do  not  know.  I  have  examined  the 
ledger  of  accounts  kept  by  said  bank  in  1814,  and  find  by  the  entries 
that  said  corporation,  in  June,  July,  and  August,  1814,  made  loans  to 
Jacob  Barker  to  the  amount  of  $750,000. 

Question.  Does  it  or  does  it  not  appear  by  the  bods  of  the  said 
bank  that  it  received  from  the  said  Barker  stock  in  the  $10,000,000 
loan  of  the  United  States  as  security  therefor  ;  if  so,  to  what  amount, 
when,  and  how  long  did  the  same  bank  hold  the  same? 

Answer.  I  have  examined  the  book  of  minutes  of  the  transactions 
of  the  board  of  directors  of  said  bank,  and  under  date  of  June  30, 18 1 4, 
I  find  an  entry  of  a  report  by  the  cashier  that  said  Jacob  Barker  had 
been  debited  with  $500,000  agreed  to  be  loaned  him,  and  had  left 
with  the  bank  $500,000  worth  of  United  States  stock,  estimated  at 
88  per  cent.;  also  that  he  had  made  deposits  of  cash  to  the  amount  of 
$300,000,  for  which  receipts  had  been  given  in  favor  of  certain  banks 
where  script  certificates  of  the  $10,000,000  loan  in  his  favor  had  been 
issued ;  also  that  he  had  left  his  four  drafts  on  McEwen,  Hull  & 
Davidson,  of  Philadelphia,  at  30,  60,  90,  and  120  days,  for  $25,000 
each,  equal  to  $100,000,  and  his  draft  on  Jesse  Putnam,  of  Boston, 
for  $50,000,  and  script  certificates,  issued  at  the  Mechanics  and 
Farmers'  Bank  of  Albany,  for  $600,000  in  his  favor,  which  were  as- 
signed to  the  City  Bduk— -the  first  instalment — and  on  which,  for  the 
above  sum  of  $150,000,  he  wished  the  bank  to  obtain  the  acknow- 
ledgement of  the  receipt  of  the  second  installment,  which,  when  re- 
ceived and  funded  by  the  City  Bf^nk,  would  afibrd  the  requisite  secu- 
rity for  the  additional  loan  of  said  $150,000. 

I  have  been  previously  examined  in  this  matter,  and  then  gave  in 
evidence  such  entry  in  said  book  of  minutes  at  iength.  I  also  attached 
to  such — my  prior  testimony — a  copy  of  the  ledger  account  of  the  City 
Bank  with  Jacob  Barker.  I  do  not  know  further  to  what  amount  said 
bank  received  stock  in  the  $10,000,000  from  said  Barker,  as  security, 
nor  how  long  said  bank  held  the  same. 

Question    Was  or  was  not  said  debt  fully  paid  ;  if  so,  when? 

Answer.  It  appears  from  the  ledger  account  that  said  debt  was  fully 
paid  to  the  bank  on  and  before  the  3l8t  of  August,  1816. 

Question,  Did  or  did  not  the  said  stock  stand  in  the  name  of  the 
President,  Directors  &  Co.  of  the  City  Bank;  if  not,  how  otherwise? 

Answer.  I  have  no  personal  knowledge  as  to  that. 

Question.  Be  pleased  to  look  at  the  treasury  returns  hereunto 
appended,  and  say  whether  or  not,  in  your  opinion^  the  one  does  not 
embrace  the  stock  which  belonged  to  Jacob  Barker  and  the  other  the 
stock  which  belonged  to  the  said  bank  ;  if  so,  please  designate  them. 

(This  interrogatory  is  objected  to  on  the  part  of  the  government  as 
leadings  and  as  calling  i'or  opinions,  and  not  for  facts,  it  is  answered 
subject  to  such  objection.) 

Answer.  I  have  no  knowledge  on  the  subject  further  than  the 
accounts  and  entries  on  the  books  show. 

Question.  Had  or  had  not  the  said  bank,  after  the  said  debt  was  fully 
paid,  any  other  interest  than  as  trustees  for  Jacob  Barker  irf  the  stock, 
amounting  to  $757,102  10,  mentioned  in  the  treasury  return  herewith 
as  standing  in  the  name  of  the  President,  Directors  &  Co.  of  the  City 


B.  R.   WARD  AND   OTHERS.  35 

Bank  when  the  supplemental  stock  of  ten  per  cent,  was  issaed  thereon 
to  them  ? 

Answer.  After  the  debt  of  Barker  was  paid  I  do  not  believe  that 
the  bank  had  any  interest  in  the  stock  pledged  by  him.  The  bank 
had  an  interest  in  other  stock  on  which  claims  have  been  made  against 
the  p:overnment,  not  including  the  Barker  stock. 

Question.  To  whom  do  you  believe,  from  the  information  derived 
from  the  books  of  the  bank,  the  benefits  claimed  in  the  above  entitled 
suit,  if  recovered,  would  belong? 

(This  interrogatory  is  objected  to  on  the  part  of  the  government, 
because  it  calls  for  opinions  and  belief,  and  not  for  facts  known  to  the 
witness.     It  is  answered  subject  to  such  objection.) 

Answer.  From  information  derived  from  the  books  of  the  bank, 
and  the  accounts  annexed  to  the  interrogatories^  I  believe  that  the 
benefits  claimed  in  this  suit,  if  recovered,  would  belong  to  Jacob 
Barker,  or  his  assignees. 

Question.  What  interest,  if  any,  would  Jacob  Barker,  or  his 
assigns^  have  therein,  according  to  the  best  of  your  information  and 
belief? 

Answer.  To  the  best  of  my  information  and  belief,  Jacob  Barker,  or 
his  assigns,  would  have  an  absolute  interest  therein. 

Gross-interrogatories. 

Question.  Were  all  the  bills  of  all  the  banks  in  the  city  of  New 
York  current  at  the  same  rate  in  said  city  in  May,  June,  and  July  of 
the  year  1814? 

Answer.  I  do  not  know. 

Question.  Were  they  not  of  the  same  value  after  July  of  the  year 
1814,  and  were  they  not  received  and  paid  out  at  par  afterwards  the 
same  as  before,  and  did  not  the  banks  take  each  others'  bills  at  par  ? 

Answer.  I  do  not  know. 

Question.  If  you  answer  to  the  fourth  direct  interrogatory  that 
commissioners  were  appointed,  how  were  they  appointed,  and  was  that 
appointment  in  writing,  and  by  whom  signed,  and  by  whose  order  or 
authority,  and  whore  do  said  commissioners  reside,  and  is  there  any 
record  of  their  appointment,  and  of  what  they  did  as  such  commis- 
sioners, and  are  they  still  in  office  as  such  commissioners  ? 

Answer.  I  have  fully  answered  this  interrogatory  in  my  direct 
examination,  except  that  the  surviving  trustees  reside  in  the  city  of 
New  York. 

Question.  How  do  you  know  that  all  the  books  of  said  corporation 
mentioned  in  the  fifth  direct  interrogatory  are  in  your  possession,  and 
how  many  are  there  of  them,  and  what  are  they  called,  and  how  do 
you  know  that  there  were  not  others,  and  have  you  examined  each 
and  every  of  said  books  and  every  page  thereof,  so  as  to  know  what 
they  and  each  of  them  contain  ? 

Answer.  There  are  a  large  number  of  such  books  ;  I  do  not  know 
how  many.  I  have  not  examined  them  all,  nor  every  page  of  any 
one  of  them. 

Question.  Do  said  books  show  the  amount  of  money  lent  by  said 
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bank  ;  to  whom  ;  and  how  do  you  know  that  they  are  each  and  every 
of  them  correct? 

Answer.  The  books  show  the  loans  made  by  the  bank  from  time  to 
time,  and  to  whom  made.  I  only  know  them  to  be  correct  from  a 
general  knowledge  that  the  books  of  an  institution  of  the  character 
and  standing  of  said  bank  are  necessarily  correctly  kept. 

Question.  Which  of  said  books  shows  on  what  security  loans  were 
made  to  said  Jacob  Barker,  and  how  do  you  know  that  said  book 
contains  a  true  statement  of  the  same,  the  amount  and  terms  of  said 
loan,  and  whether  any  and  what  security  was  given,  and  give  the 
entry  from  which  you  derive  your  information,  and  your  knowledge 
of  its  truth  and  verity  ? 

Answer.  I  do  not  know  that  the  securities  taken  from  Jacob  Barker 
appear  on  any  of  the  books,  except  the  entry  in  the  book  of  minutes 
heretofore  proved  by  me.  I  have  no  direct  personal  knowledge  that 
the  entries  are  true.  The  entry  from  the  book  of  minutes  I  have 
previously  given  on  examination  in  this  case. 

Question.  If,  in  reply  to  the  sixth  direct  interrogatory,  you  state 
that  stock  was  received  from  Jacob  Barker  in  the  $10,000,000  loan, 
as  security,  state  how  you  know  that,  and  give  the  entries,  or  copies 
thereof,  from  which  you  learn  that  fact ;  and  how  do  you  know  the 
amount,  and  how  long  the  bank  held  the  same  ;  and  when,  if  ever,  did 
the  bank  part  with  the  same,  and  upon  what  terms,  and  to  whom^  and 
by  whose  authority,  and  for  what  purpose  ? 

Answer.  I  derived  my  knowledge  that  such  stock  was  received  from 
the  books  of  the  bank,  especially  the  book  of  minutes,  of  which  I 
have  previously  given  a  copy;  I  derived  my  knowledge  of  the  other 
particulars  inquired  of  from  the  ledger  account  of  the  bank  with  said 
barker  and  the  treasury  accounts  annexed  to  the  interrogatories;  E 
have  no  knowledge  as  to  when,  or  how,  or  to  whom,  the  bank  parted 
with  the  securities  after  the  loan  was  made. 

Question.  Have  you  any  and  what  knowledge  on  the  above-men- 
tioned subjects  except  what  you  derive  from  said  books ;  and  have 
you  given  full  extracts  of  said  books  relating  to  the  matters  inquired 
after  by  the  plaintiffs  and  by  the  defendant  in  the  foregoing  cross-in- 
terrogatories ? 

Answer.  I  have  no  knowledge  except  from  the  sources  I  have  men- 
tioned; I  have  on  a  prior  examination  given  full  extracts  from  the 
books  relating  to  the  matters  inquired  of,  so  far  as  they  are  known 
to  me. 

Question.  Have  you  any  personal  knowledge  that  the  said  Jacob 
Barker's  debt  to  said  bank  was  paid  ;  and  if  so,  when,  where,  and  by 
whom,  and  how  was  the  same  paid;  and,  if  you  say  you  learned  from 
said  books,  how  do  you  know  that  said  books  are  correct? 

Answer.  I  have  no  personal  knowledge  that  said  Barker  paid  his 
debt  to  said  bank  except  from  the  books  of  the  bank,  and  have  only  a 
general  knowledge  that  they  are  the  books  kept  at  the  time. 

Question.  How  do  you  know  in  whose  name  said  stock,  mentioned 
in  the  eighth  direct  interrogatory,  stood;  and  have  you  any  personal 
recollection  upon  that  subject  ? 
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Answer.  I  have  no  personal  recollection  on  the  subject ;  I  only 
know  from  the  entries  in  the  books,  as  I  before  stated. 

Question.  What  personal  knowledge  have  you  that  what  purports 
to  be  copies  from  loan  office  books,  kept  at  New  York,  contains  a  true 
account  of  stocks  belonging  to  said  City  Bank;  and  why  does  the  one 
account  differ  from  the  other;  and  how  do  you  know  that  one  repre- 
sents stocks  belonging  to  the  said  bank  more  than  the  other  ?  Declare 
fully  and  in  detail. 

Answer.  1  have  no  personal  knowledge  of  the  correctness  of  the 
loan  office  books,  nor  of  the  copies  therefrom  annexed  to  the  interrog- 
atories; I  do  not  understand  what  differences  between  the  accounts  are 
referred  to,  and  cannot  give  any  explanations  of  the  accounts,  except 
by  referring  to  them  and  the  entries  on  the  books  of  the  bank  above 
stated. 

Question.  Why  does  the  one  account  embrace  stocks  in  which  said 
Barker  is  interested  more  than  the  other;  and  why  do  not  the  books 
state  the  facts  as  they  existed;  and  why  do  you  designate  one  entry  as 
Barker's  more  than  another;  and  do  vou  know  how  said  entries  stand 
in  fact  upon  said  loan  office  books;  and  have  you,  in  fact,  any  personal 
knowledge  of  the  matter  inquired  after  in  the  direct  interrogatory? 

Answer.  I  cannot  give  the  reasons  of  the  accounts  appearing  in 
their  present  shape;  I  have  no  peisonal  knowledge  whatever  of  the 
loan  office  books  or  the  entries  therein. 

Question.  How  do  you  know  that  said  Jacob  Barker  had  any  inter- 
est in  the  amount  mentioned  in  either  of  (aid  treasury  statements  ; 
and  how  do  you  know  that  he  paid  the  debts  referred  to  in  the  tenth 
direct  interrogatory;  and  if  so,  when,  where,  how,  and  to  whom  did 
he  pay  the  same ;  and  which  of  said  statements  do  you  refer  to;  and 
what  personal  knowledge  have  you  of  the  issuing  of  the  supplemental 
stock  inquired  after  ;  and  how  do  you  know  what  stock  it  was  issued 
upon;  and  when  and  to  whom  ? 

Answer.  I  have  no  personal  knowledge  on  the  subjects  inquired  of 
except  such  as  I  have  derived  from  the  books  and  copies  of  accounts 
referred  to  in  my  direct  examination. 

Question.  If  you  express  an  opinion  upon  the  point  called  for  in  the 
eleventh  direct  interrogatory,  then  state  in  detail  all  the  facts  upon 
which  you  form  and  express  such  an  opinion,  and  where  they  are  to 
be  found  in  said  books,  and  in  which  of  them,  and  give  copies  of  said 
statements,  and  how  do  you  know  anything  about  interest  not  speci- 
fied and  noted  upon  said  books,  and  how  do  you  know  whether  said 
Jacob  Barker  would  have  any  and  what  interest  in  the  stocks  referred 
to  in  the  twelfth  direct  interrogatory;  and  how  do  you  know  it  when 
it  is  not  stated  on  said  books;  and  do  not  said  books  truly  state  who 
were  the  owners,  or  interested  in  said  stocks  ;  and  if  not,  how  do  you 
know  that  they  do  not  so  state  the  same;  and  upon  what  grounds  do 
you  set  up  your  conclusion  that  they  do  not,  against  the  entries 
in  said  books;  and  was  there  any  reason  for  making  untrue  entries  in 
said  books;  and  if  so,  what  was  such  reason  ? 

Answer.  I  form  my  opinion  solely  on  the  entries  of  which  copies 
have  been  given  on  my  previous  examination,  and  from  my  general 
knowledge  as  to  the  custom  of  the  iMtnks  in  this  city  as  to  stocks  held 
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as  collateral,  testified  to  by  me  in  my  former  examination;  I  have  no 
other  personal  knowledge  of  the  matters  inquired  about;  I  do  not 
know  of  any  reason  for,  nor  of  any  untrue  entries  in  the  books  of  the 
bank;  I  have  not  examined  the  books  to  ascertain  what  they  do  not 
contain.  It  appears  by  the  general  entry  that  he  did  pledge  certain 
United  Stat.es  stocks  for  a  loan  made  by  him,  and  by  trie  ledger  that 
such  loan  was  made  and  repaid  by  him.  I  conclude  from  those  en- 
tries that  he  and  not  the  bank  have  the  right  to  the  benefit  of  those 
stocks.  In  behalf  of  the  bank  I  therefore  make  no  claim  on  account 
thereof;  but  the  bank,  I  am  informed,  did  hold  other  stocks  on  which 
a  claim  is  made  by  the  trustees. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim 
in  question  ? 

Answer.  I  do  not. 

MOSES  TAYLOR. 


William  W.  Fox,  another  witness,  testified  as  follows : 

Question.  What  is  your  name,  age,  occupation,  and  place  of  resi- 
dence for  the  past  year  ? 

Answer.  My  name  is  William  W.  Fox;  I  am  sixty  years  of  age  and 
upwards;  am  president  of  the  New  York  Gas  Light  Company;  I  have 
resided  the  past  year  at  Westfarms,  Westchester  county.  State  of  New 
York. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry  ? 

Answer.  I  have  none. 

Question.  Are  you  related  to  the  claimants  in  any  way? 

Answer.  I  am  not. 

Question.  Did  you  reside  in  New  York  in  1814  ? 

Answer.  I  did  and  have  in  or  near  New  York  ever  since. 

Question.  Were  or  were  not  the  bills  of  and  credits  on  the  banks  of 
the  city  of  New  York  equivalent  to  specie  through  the  months  of  May, 
June,  and  July,  of  that  year;  if  they  were  not,  what  was  their  com- 
parative value  ? 

Answer.  They  were  equivalent  to  specie  until  the  bank  suspended 
in  the  8th  month  (August)  1814. 

Question.  Was  or  was  not  the  City  Bank  among  the  number  ?  If 
so,  has  or  has  not  its  charter  expired  ? 

Answer.  The  City  Bank  was  in  existence  in  1814  ;  I  cannot  say  in 
what  year  its  charter  expired. 

Question.  Were  or  were  not  commissioners  appointed  to  wind  up 
its  affairs?  IF  there  were,  by  whom,  when,  and  who  were  they  ?  Do 
they  yet  live  ? 

Answer.  The  law  appointed  as  such  trustees  or  commissioners  to 
wind  up  the  affairs  of  the  bank  the  directors  who  were  in  office  at  the 
time  the  charter  expired.  They  were  Moses  Taylor,  Gorham  A. 
Worth,  and  myself.     Mr.  Worth  is  dead.     Mr.  Taylor  is  living. 

Question.  Are  the  books  of  said  corporation  in  your  possession ; 
have  you  examined  such  books  to  see  if  any  money  was  lent  in  1814 
to  Jacob  Barker  ;  if  so,  to  what  amount  and  on  what  security  ? 
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Answer.  Such  books  are  not  in  my  possession^  and  I  have  not  ex- 
amined them  for  the  purpose  named. 

Question.  Does  or  does  it  not  appear  by  the  books  of  the  said  bank 
that  it  receive  d  from  the  said  Barker  stock  in  the  ten  million  loan  of 
the  United  States  as  security  therefor.  If  so,  to  what  amount,  when, 
and  how  long  did  the  same  bank  hold  the  same? 

Answer.  Of  my  own  knowledge  I  know  nothing  of  that  transaction 
with  Mr.  Barker. 

Question.  Was  or  was  not  the  said  debt  fully  paid,  and  if  so,  when? 

Answer.  I  do  not  know. 

Question.  Did  or  did  not  the  said  stock  stand  in  the  name  of  the 
President,  Directors  &  Co.  of  the  Uity  Bank ;  if  not,  how  otherwise? 

Answer.  I  do  not  know. 

Question.  Be  pleased  to  look  at  the  treasury  returns,  hereunto  ap- 
pended, and  say  whether  or  not,  in  your  opinion,  the  one  does  not  em- 
brace the  stock  which  belonged  to  Jacob  Barker,  and  the  other  the 
etock  which  belonged  to  the  said  bank  ;  if  so,  please  designate  them  ? 

Answtr.  I  have  not  examined  those  returns. 

Question.  Had  or  had  not  the  said  bank,  after  the  said  debt  was  fully 
paid,  any  other  interest  than  as  trustees  for  Jacob  Barker  in  the  stock, 
amounting  to  $757,102  10,  mentioned  in  the  treasury  return  herewith, 
as  standing  in  the  name  of  the  President,  Directors  &  Co.  of  the  City 
Bank,  when  the  supplemental  stock  of  10  percent,  was  issued  thereon 
to  them  ? 

Answer.  I  do  not  know. 

Question.  To  whom  do  you  believe,  from  the  information  derived 
from  the  books  of  the  bank,  the  benefits  claimed  in  the  above  entitled 
suit,  if  recovered,  would  belong? 

Answer.  I  have  no  belief  on  the  subject 

Question.  What  interest,  if  any,  would  Jacob  Barker  or  his  as- 
signs have  therein,  according  to  the  best  of  your  information  and 
belief? 

Answer.  I  have  no  information  on  the  subject. 

Question.  Do  you  know  any  other  matter  in  relation  to  the  claim 
in  question  ? 

Answer.  I  do  not. 

WILLIAM  W.  FOX. 

The  cross-interrogatories  were  read  over  to  the  last  witness,  Mr. 
Fox.  He  stated  that  he  was  unable  to  answer  them  from  want  of 
knowledge  and  information  as  to  the  matters  inquired  of,  and  there- 
fore declined  answering  them. 

JOHN  C    DEVEREUX, 

Commissioner. 


UxiTED  States  op  America,  City  and  County  of  New  York,  ss: 

I,  the  undersigned,  a  commissioner  of  the  Court  of  Claims,  do  hereby 
certify  that  the  depositions  preceding,  of  Moses  Taylor  and  William 
W.  Fox,  were  taken  before  and  by  me,  as  follows:  that  of  said  Taylor 
on  the  7th  and  8th  of  July  ;  that  of  said  Fox  on  the  9th  of  July,  1859. 
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That  said  witnesses,  respectively,  were  first  duly  sworn  by  me  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  in  relation  to 
the  claim  in  controversy.  They  were  sworn  and  examined,  and  their 
answers  taken  down  by  an  amanuensis,  under  my  direction,  the  wit- 
nesses in  each  case  being  alone  with  me  and  not  in  the  presence  of  the 
claimants  or  Mr.  Barker,  or  their  counsel,  or  other  persons  on  their 
behalf.  The  questions  in  said  depositions  were  written  down  for  me 
in  my  presence  and  proposed  by  me  to  the  witnesses,  respectively,  and 
their  answers  thereto  were  written  down  for  me  in  my  presence  and 
that  of  the  witnesses,  respectively,  who  subscribed  their  respective  de- 

Sositions  in  my  presence,     'i.  hey  were  taken  at  the  request  of  Mr* 
acob  Barker,  to  be  used  in  the  investigation  of  his  claim  against  the 
United  States  now  pending  in  the  Court  of  Claims  in  the  names  of  his 
assignees. 
Dated  this  9th  day  of  July,  A.  D.  1859. 

JOHN  C.  DEVEREUX, 

Commissioner. 


COURT  OF  CLAIMS. 

R.  R.  Ward,  Fitz  Q-.  Hallock,  Jacob  Littlb,  vs.  The  United  Statbs. 

Depositions  of  John  J3om,  Henry  Pealey  and  others. 

Questions  on  the  part  of  plaintiffs  to  be  propounded  to  witnesses 
before ,  commissioner  of  the  aforesaid  court  for  Philadelphia* 

To  John  Horn,  jr.,  and  Henry  Pbalb  : 

1.  Were  you  or  were  you  not  acquainted  with  Thomas  Biddle  and 
John  Wharton  ;  if  yea,  and  only  one  of  them,  say  which  ? 

2.  Are  they  or  are  they  not  yet  living  ? 

3.  Were  they  or  were  they  not  connected  in  business  in  1814  ;  if  yea, 
under  what  firm  ? 

4.  Are  you  acquainted  with  the  handwriting  of  Thomas  Biddle  ;  if 
yea,  did  you  ever  see  him  write  ? 

5.  Please  examine  the  document  hereunto  appended,  marked  A., 
and  say  whether  or  not  the  name  of  Thomas  Biddle,  subscribed  thereto, 
is  or  is  not  in  his  handwriting  ;  if  yea,  did  yon  or  did  you  not  see  him 
subscribe  the  same ;  if  yea,  when? 

6.  Were  you  or  were  you  not  the  subscribing  witness  thereto? 

To  Joseph  Swift  : 

1.  Was  you  or  was  you  not  acquainted  with  Thomas  Bidddle  and 
John  Wharton? 

2.  Were  they  or  were  they  not  connected  in  business  in  1814 ;  if 
yea,  under  what  firm  ? 

3.  Are  they  or  are  they  not  yet  living  ;  if  not,  which  died  first;  if 
John  Wharton  died  first,  was  or  was  not  Thomas  Biddle  authorized 
to  settle  and  liquidate  the  affairs  of  the  firm  ? 
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To  James  Jones  and  Samuel  C.  Palmer: 

1 .  Is  there  or  is  there  not  a  bank  at  Philadelphia  by  the  name  or 
title  of  the  Commercial  Bank  of  Philadelphia ;  if  yea,  was  or  was  not 
that  bank  in  operation  in  the  years  1814,  1815,  and  1816;  who  is  the 
president  and  who  is  the  cashier  of  that  bank  at  the  present  time,  and 
who  were  the  president  and  cashier  in  those  years? 

2.  Please  examine  the  document  hereunto  appended,  marked  B,  and 
say  for  whose  account  the  original  stock  in  the  United  States  ten  mil- 
lion loan  to  the  amount  of  $161,603  18  mentioned  thereon  as  standing 
in  the  name  of  the  said  bank  was  held  ;  from  whom  it  was  received  ac- 
cording to  the  books  kept  by  the  said  bank,  and  on  what  terms  it  was 
received  ? 

3.  Did  or  did  not  the  said  bank  receive  from  the  United  States  10 
per  cent,  supplemental  stock  thereon,  as  mentioned  on  the  said  docu- 
ment. 

4.  Was  or  was  not,  according  to  the  books  of  the  said  bank,  the 
said  supplemental  stock  transferred  by  said  bank ;  if  yea,  to  whom 
and  for  what  consideration  ? 

5.  (This  question  objected  to  by  the  solicitor  as  it  calls  for  a  conclu- 
sion of  law.)  Did  or  did  not  the  said  bank,  according  to  the  books  it 
then  k^pt,  derive  any  benefit  from  said  supplemental  stock  ?  Suppose 
a  claim  for  a  further  allowance  on  the  said  original  stock  should  be 
established  by  virtue  of  the  conditions  of  the  original  contract  made 
on  the  2d  of  May,  1814,  with  the  United  States  treasury  for  the  ten 
million  loan,  to  whom  would  such  allowance  belong  ? 

To  George  Abbott: 

1.  Was  there  or  was  there  not  an  insurance  company  at  Philadel- 
phia by  the  name  of  the  American  Fire  Insurance  Company  of  Phila- 
delphia, in  1814,  1815,  and  1816 ;  if  yea^  has  it  or  has  it  not  been 
continued  to  the  present  time  ;  if  so,  what  were  the  names  of  the  presi- 
dent  and  secretary  on  the  2d  of  February,  1857. 

2.  Are  you  or  are  you  not  acquainted  with  the  handwriting  of  the 
said  president  and  secretary  ;  if  yea,  did  you  or  did  you  not  ever  see 
them  write  ? 

3.  Please  examine  the  document  hereunto  appended,  marked  C,  and 
say  whether  or  not  the  names  of  Samuel  C.  Morton  and  Thomas  B. 
Mans,  subscribed  thereto,  is  or  is  not  in  their  handwriting,  and  whether 
or  not  the  seal  impressed  thereon  is  the  seal  of  the  said  insurance  com- 
pany. 

4.  Were  or  were  not  the  said  officers  authorized  to  execute  the  said 
document ;  if  yea,  when  and  by  whom  ? 

5.  Be  pleased  to  examine  the  record  of  the  proceedings  of  the  board 
of  directors,  and  if  you  find  thereon  any  resolution  or  minute  in  rela- 
tion thereto,  be  pleased  to  append  to  your  answer  a  copy  of  such  reso- 
lution or  minute. 
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To  Thomas  McEwkn  and  H.  L.  Carson  : 

1 .  Was  there  or  was  there  not  a  firm  by  the  name  of  McE wen,  Hale 
&  Davidson,  doing  business  at  Philadelphia  in  1814, 1815,  and  1816; 
if  yea,  what  was  the  nature  of  their  business  and  what  were  the  names 
of  the  several  partners  in  that  firm;  are  they  yet  living;  if  not,  who 
holds  custody  of  their  books  and  papers,  and  who  were  charged  with 
settling  their  affairs? 

2.  Please  examine  their  books,  and  if  you  find  thereon  any  account 
kept  with  Jacob  Barker  in  1814,  1815,  and  1816,  append  to  your  an- 
swer a  copy  of  such  account. 

3.  Be  pleased,  also,  to  look  at  the  accompanying  documents  from 
the  treasury,  one  marked  B,  the  other  D,  and  say  what  disposition 
was  made  of  the  stock  therein  enumerated  according  to  the  entries  on 
the  said  books,  and  particularly  whether  or  not  the  $161,503  18  were 
transferred  by  McEwen,  Hale  &  Davidson,  to  the  Commercial  Bank 
of  Pennsylvania;  if  yea,  whether  by  sale,  collateral  security  for  money 
borrowed,  or  how  otherwise,  and  on  what  terms  ? 

4.  Did  or  did  not  the  said  bank  receive  from  the  United  States  ten 
per  cent,  supplemental  stock  thereon;  it  yea,  what  disposition  was 
made  thereof? 

5.  Was  or  was  not  the  whole  of  said  stock  supplemental  in  the  ten 
million  loan;  if  yea,  from  whom  was  it  received,  and  what  disposition 
was  made  of  it,  and  by  what  authority  ? 

6.  Please  examine  the  debit  entry  of  the  16th  December,  1814,  on 
the  treasury  certificate  appended  hereto,  marked  B,  and  if  you  find 
any  description  of  that  stock  on  the  books  of  the  said  firm,  please  ap- 
pend to  your  answer  a  copy  of  such  description. 

7.  Be  pleased,  also,  to  examine  the  letter  book  of  the  said  firm, 
and  if  you  find  therein  any  copy  of  a  letter  or  letters  written  by 
McEwen,  Hale  &  Davidson  to  Jacob  Barker  or  to  Messrs.  A.  M,  Law- 
rence &  Co. ,  New  York,  between  the  10th  and  20th  of  December,  1814, 
please  append  to  your  answer  copies  of  all  such  letters. 

To  S.  A.  Mbrcbr  and  E.  M.  Lewis  : 

1.  Was  there  a  bank  in  Philadelphia,  by  the  name  of  the  Farmers 
and  Mechanics'  Bank  of  Philadelphia,  in  1814, 1815,  and  1816;  if  yea, 
who  was  its  cashier  in  those  years;  does  he  yet  live;  does  the  said  bank 
still  exist,  and  who  was  the  president  and  who  was  the  cashier  on  the 
9th  of  January,  1857? 

2.  Please  examine  the  books  of  the  said  bank  and  see  whether  it 
did  or  did  not  hold  stock  in  the  ten  million  loan  in  1814,  1815,  and 
1816. 

3.  Was  there  or  was  there  not  stock  in  the  United  States  ten  mil- 
lion loan  standing  in  the  name  of  Henry  Kuhl,  cashier  of  the  Farmers 
and  Mechanics'  Bankof  Philadelphia,  in  1814;  if  yea,  to  what  amount, 
and  was  or  was  it  not  so  held  by  him  in  behalf  of  the  said  bank;  if 
yea,  please  say  also,  at  what  time,  how  long,  and  for  whose  account 
the  said  bank  held  the  said  stock? 

4.  Did  or  did  not  the  bank  receive  from  the  United  States  ten  per 
cent,  supplemental  stock  thereon;  if  yea,  what  disposition  was  made 
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of  it,  and  what  disposition  was  made  of  the  original  stock.  Had  the 
l^ank  any  other  interest  in  it  than  as  trustee;  if  not,  for  whom  did  it 
hold  the  stock  in  trust  ? 

5.  Did  or  did  not  the  said  bank  receive  a  letter  in  1856  or  1857, 
from  the  Mechanics'  Bank  of  New  York,  or  from  Richard  Irvin,  its 
trustee,  requesting  a  conveyance  of  the  claim  on  the  United  States  for 
further  benefit  on  the  said  stock,  under  the  contract  for  the  ten  mil- 
lion loan  of  the  2d  May,  1814,  to  R.  R.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little,  assignees  of  Jacob  Barker;  if  yea,  did  not  the  said 
Farmers  and  Mechanics'  Bank  decline  to  make  such  transfer,  prefer- 
ring to  make  a  declaration  that  belonged  to  the  Mechanics'  Bank  of 
the  City  of  New  York,  and  that  the  Farmers  and  Mechanics'  Bank 
bad  not  any  interest  therein;  if  yea,  did  it  not  make  such  a  written 
declaration;  if  yea,  by  whom  was  it  signed  and  had  it  or  not  the  cor- 
porate seal  of  the  bank  impressed  thereon?  Please  examine  the 
accompanying  paper,  marked  F,  and  say  whether  or  not  it  is  a  true 
copy  of  the  said  document,  and  say  whether  or  not  the  original  was 
transmitted  to  the  Mechanics'  Bank;  if  so,  whether  or  not  it  was  done 
by  authority  of  the  board  of  directors;  if  yea,  please  append  to  your 
answer  a  copy  of  the  resolution  ? 

JACOB  BARKER, 
Counsel/or  Plaintiffs, 

New  York,  September  15,  1859. 


Stipulation, 

The  solicitor  stipulates  that  the  annexed  interrogatories  and  cross- 
interrogatories  may  be  put  to  the  witnesses  by  Samuel  0.  Perkins, 
James  R.  Luillow,  or  Alexander  M.  Stewart,  commissioners  of  the 
Court  of  Claims,  upon  the  following  conditions : 

That  they  shall  be  put  without  the  presence  of  either  party  or 
counsel. 

Each  question  to  be  written  down  and  be  followed  by  the  answer. 

The  exhibits  shall  be  separated  and  attached  to  the  answers  of  the 
witness  testifying  in  relation  thereto. 

The  expenses  of  execution  to  be  paid  by  the  plaintiifs. 

The  whole  to  be  sealed  up  by  the  commissioner  and  transmitted  by 
mail  to  the  clerk  of  the  Court  of  Claims. 

R.  H.  GILLET,  Solicitor. 

Dated  September  15,  1859. 


court  of  claims 

Ward  and  others,  Assignees  op  Barker,  vs.  The  United  States. 

Cross-inter  rogatories  to  be  propounded  to  John  Horn^  jr.,  and  Henry 

Feale, 

1.  What  knowledge  have  you  in  relation  to  the  connexion  in  busi- 
ness of  Thomas  Biddle  and  John  Wharton,  and  how  did  you  acquire 
the  same,  and  when  ? 
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2.  What  business  were  they  engaged  in,  and  when  did  they  cease 
to  be  connected  in  business,  and  where  did  they  carry  on  their  said 
business  ? 

3.  If  you  say  that  you  are  subecribing  witnesses  to  said  exhibit  A, 
state  when  and  where  you  became  so;  and  did  you  actually  see  said 
Thomas  Biddle  sign  said  exhibit,  and  where  and  when  ? 

4.  Did  you  both  sign  your  names  in  the  presence  of  each  other,  or 
at  separate  times  and  places  ? 

Cro'iS'interrogaiories  to  be  propounded  to  Joseph  Swift. 

1.  Have  you  any  personal  knowledge  of  the  business  relations  of 
Thomas  Biddle  &  John  Wharton  in  the  year  1814;  and  how  did  you 
acquire  it  ? 

2.  Have  you  any  personal  knowledge  concerning  the  fact  of  Thomas 
Biddle  having  authorized  to  settle  and  liquidate  the  affairs  of  the  firm 
composed  of  said  Biddle  &  Wharton;  and  when,  where,  and  how  did 
you  acquire  that  knowledge? 

3.  When  was  said  firm  dissolved  and  how? 


Cross'interrogatoriea  to  be  propounded  to  James  Jones  and  Samuel  C. 

Palmer. 

1 .  Have  you  any  personal  knowledge  of  the  existence  and  operations 
of  the  Commercial  Bank  of  P];^iladelphia  in  1814  and  1815;  and  who 
constituted  its  officers  ? 

2.  Have  you  any  personal  knowledge  concerning  the  stock  men- 
tioned in  exhibit  B;  and,  if  so,  when,  where,  and  how  did  you  ac- 
quire it? 

3.  Do  you  know,  of  your  own  knowledge,  who  conveyed  the  same 
to  the  Commercial  Bank  of  Philadelphia? 

4.  Do  you  personally  know  that  the  ten  per  cent,  supplemental  stock, 
referred  to  in  the  third  direct  interrogatory,  was  actually  issued  to,  or 
received  by  said  bank  ? 

5.  Do  you  personally  know  that  said  bank  transferred  the  same? 

6.  If  you  answer  the  5th  direct  interrogatory,  then  state  how  you 
know  to  whom  the  allowance  referred  to  would  belong.  Do  you  know 
of  any  agreement  by  the  bank  on  that  subject? 

7.  Is  there  any  entry  in  said  books  of  such  an  agreement;  and,  if 
yea,  then  give  a  copy  of  that  entry,  and  state  what  book  it  is  in,  and 
in  whose  handwriting  said  entry  is. 

Cross-interrogatories  to  be  put  to  Oeorge  Abbott. 

1.  Had  you,  in  1814,  1815  and  1816,  any  personal  knowledge  of 
the  existence  of  the  American  Fire  Insurance  Company  of  Philadel- 
phia, and  did  you  then  know  who  were  president  and  secretary? 

2.  How  do  you  know  whether  that  in  185T  Thomas  R.  Mans  and 
Samuel  C.  Morton  were  authorized  to  sign  Exhibit  C,  and  when, 
where,  and  how  did  you  acquire  your  knowledge? 
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3.  Is  said  aatbority  in  writing,  and  if  so  give  a  copy  thereof,  and 
state  the  names  of  those  who  conferred  said  authority. 

Oroaa-tnterrogatories  to  be  put  to  Thomas  McEwen  and  H  L,  Carson. 

1.  How  do  you  know  who  has  custody  of  the  books  of  the  firm  of 
McEwen,  Hale  &  Davidson  ? 

2.  How  do  you  know  who  were  charged  with  settling  their  afiairs? 
Was  that  authority  in  writing  ? 

3.  Have  you  any  personal  knowledge  of  the  transfer  of  said  stock 
spoken  of  in  the  third  direct  interrogatory  ? 

4.  In  whose  handwriting  are  the  entries  you  refer  to  in  said  books, 
and  are  the  persons  making  them  living  ? 

6.  How  do  you  know  that  the  Commercial  Bank  of  Pennsylvania 
received  the  ten  per  cent,  supplemental  stock  referred  to  in  the  fourth 
direct  interrogatory,  and  how  do  you  know  what  disposition  was 
made  thereof? 

6.  How  do  you  know  that  said  $161,503  18  was  held  as  collateral 
security,  and  the  terms  on  which  the  same  was  held  ? 

7.  How  do  you  know  whether  the  whole  of  said  stock  was  supple- 
mental, and  how  do  you  know  from  whom  it  was  received,  and  what 
disposition  was  made  of  the  same,  and  how  do  you  know  by  what 
authority  it  was  so  disposed  of,  and  do  you  in  fact  know  anything  of 
your  own  knowledge  about  said  authority  ? 

8.  If  you  append  copies  of  letters  from  McEwen,  Hale  &  Davidson 
to  Jacob  Barker,  which  bear  date  between  the  10th  and  20th  of  De- 
cember, 1814,  then  examine  all  the  letters  written  by  them  to  him  on 
said  letter  books  for  the  years  1814,  1815  and  1816,  and  append 
copies  of  all  that  relate  to  the  same  subject  as  those  bearing  date  in 
December,  1814. 

Cross-interrogatories  to  he  put  to  8.  A.  Mercer  and  E.  M.  Lewis. 

1.  Have  you  any  personal  knowledge  of  the  existence  of  the  Far- 
mers and  Mechanics'  Bank  of  Philadelphia  in  1814,  and  who  were 
its  officers? 

2.  Have  you  any  personal  knowledge  of  its  holding  stock  in  1814, 
1815  and  1816  in  the  ten  million  loan? 

3.  Do  yon  personally  know  that  stock  in  said  ten  million  loan  was, 
in  1814,  standing  in  the  name  of  Henry  Kuhl,  cashier,  &c.,  and  do 
you  personally  know  anything  as  to  the  amount  and  how  he  held  the 
same,  or  for  whose  account  the  bank  held  \t^ 

4.  Have  you  any  personal  knowledge  on  the  subject  of  said  bank 
receiving  the  ten  per  cent,  supplemental  stock,  and  have  you  a  per- 
sonal knowledge  in  relation  to  the  bank  holding  the  same  as  trustee 
or  otherwise,  and  for  whom  it  was  held,  and  if  you  have,  when, 
where,  and  how  did  you  acquire  that  knowledge? 

5.  How  do  you  know  that  the  Farmers  and  Mechanics'  Bank  of 
Philadelphia  received  such  a  letter  as  is  described  in  the  fifth  direct 
interrogatory,  and  if  you  have  seen  the  same  give  a  copy  thereof.     If 
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there  was  a  written  answer  to  said  letter  give  a  copy  of  such  reply, 
and  of  all  correspondence  on  that  sahject. 

6.  Do  not  the  said  letters  contain  all  the  acts  of  the  said  bank, 
except  what  appears  on  exhibit  F. 

7.  How  do  you  know  that  exhibit  F  is  a  true  copy  of  an  original, 
and  have  you  compared  it  with  the  original  ? 

R.  H.  GILLET, 

Solicitor. 


Depositions  of  witnesses  taken  before  Samuel  C.  Perkins,  Commis- 
sioner of  the  United  States  Court  of  Claims,  at  his  office,  No.  627, 
Walnut  street,  in  the  city  of  Philadelphia,  State  of  Pennsylvania,  on 
the  nineteenth,  twenty-first,  twenty-second,  twenty-third,  and  twenty- 
fourth  days  of  September,  Anno  Domini  one  thousand  eight  hundred 
and  fifty-nine,  to  be  used  in  the  case  of  B.  R.  Ward,  Fitz  Green 
Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker,  against  the 
United  States,  now  pending  in  said  Court  of  Claims. 

r       ,  SAMUEL  C.  PERKINS, 

»■  •     -I  Commissioner  of  the  United  States  Court  oj  Claims, 


John  Horn,  jr.,  a  witness  produced  upon  the  part  of  the  plaintiffs, 
being  duly  affirmed,  (he  being  conscientiously  scrupulous  against 
taking  an  oath,)  says :  My  name  is  John  Horn,  jr.;  my  occupation  is 
that  of  bookkeeper  to  Thomas  Biddle  &  Co.;  my  age  is  twenty-five 
years;  my  residence  for  the  past  year  has  been  at  number  14  South 
Broad  street,  in  the  city  of  Philadelphia;  I  have  no  interest  whatever, 
direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry  ;  I  am 
not  related  in  any  degree  to  the  claimants  or  either  of  them,  nor  to 
their  assignor,  Jacob  Barker. 

1.  And  to  the  first  interroga'tory,  which  is  as  follows  :  First.  Were 
you  or  were  you  not  acquainted  with  Thomas  Biddle  and  John 
Wharton  ?  If  yea,  and  only  one  of  them,  say  which  ?  He  answers  as 
follows :  I  was  acquainted  with  Thomas  Biddle,  but  not  with  John 
Wharton. 

2.  To  the  second  interrogatory,  which  is  as  follows:  Second.  Are 
they  or  are  they  not  yet  living?  He  answers  as  follows:  Thomas 
Biddle  is  dead  ;  I  do  not  know  anything  about  John  Wharton. 

3.  To  the  third  interrogatory,  which  is  as  follows:  Third.  Were 
they  or  were  they  not  connected  in  business  in  1814?  If  yea,  under 
what  firm?  He  answers  as  follows:  I  have  no  knowledge  of  the 
matters  inquired  of  in  this  interrogatory. 

4.  To  the  fourth  interrogatory,  which  is  as  follows:  Fourth.  Are 
you  acquainted  with  the  handwriting  of  Thomas  Biddle?  If  yea, 
did  you  ever  see  him  write  ?  He  answers  as  follows  :  I  am  acquainted 
with  the  handwriting  of  Thomas  Biddle,  and  have  seen  him  write. 

5.  To  the  fifth  interrogatory,  which  is  as  follows:  B^ifth.  Please 
examine  the  document  hereunto  appended,  marked  A,  and  say  whether 
or  not  the  name  of  Thomas  Biddle  subscribed  thereto  is  or  is  not  in 
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his  handwriting?  If  yea,  did  you  or  did  you  not  see  him  subscribe 
the  same?  If  yea,  when  ?  He  answers  as  follows :  I  have  examined 
the  document  hereunto  appended,  marked  A,  and  the  name  Thomas 
Biddle  thereto  subscribed  is  in  his  handwriting;  I  can't  say  whether 
I  saw  him  write  the  name;  I  either  saw  him  write  it  or  acknowledge 
it  to  be  his  in  my  presence,  I  can't  say  which  ;  whenever  I  sign  my 
name  as  a  subscribing  witness  to  a  paper,  I  either  see  the  party  who 
executes  the  paper  sign  it,  or  he  acknowledges  the  signature  to  be  his 
in  my  presence. 

6.  To  the  sixth  interrogatory,  which  is  as  follows:  Sixth.  Were  or 
were  yon  not  the  subscribing  witness  there?  He  answers  as  follows  : 
I  was  one  of  the  subscribing  witnesses  to  said  document. 

1.  And  to  the  first  cross-interrogatory,  which  is  as  follows:  1. 
What  knowledge  have  you  in  relation  to  the  connexion  in  business 
of  Thomas  Biddle  and  John  Wharton,  and  how  did  you  acquire  the 
same,  and  when?  He  answers  as  follows:  I  have  no  knowledge  what- 
ever of  the  connexion  in  business  of  Thomas  Biddle  and  John  Whar- 
ton, or  in  relation  thereto. 

2.  To  the  second  cross-interrogatory,  which  is  as  follows  :  2.  What 
business  were  they  engaged  in,  and  when  did  they  cease  to  be  connected 
in  business,  and  where  did  they  carry  on  their  said  business?  He 
answers  as  follows :  I  have  no  knowledge  of  the  matters  inquired  of 
in  this  cross-interrogatory. 

3.  To  the  third  cross-interrogatory,  which  is  as  follows :  3.  If  you 
say  that  you  are  subscribing  witness  to  said  exhibit  A,  state  when  and 
where  you  became  so,  and  did  you  actually  see  said  Thomas  Biddle 
sign  said  exhibit  and  when  and  where?  He  answers  as  follows:  I 
cannot  say  i'or  certain  when  and  where  I  became  a  subscribing  witness 
to  said  exhibit  A;  but  it  must  have  been  at  the  time  the  document 
bears  date,  and  at  the  office  of  Thomas  Biddle  &  Co.,  in  the  city  of 
Philadelphia,  I  suppose;  bad  it  been  at  any  other  place,  I  should 
probably  have  recollected  it ;  I  cannot  say  whether  I  actually  saw  the 
said  Thomas  Biddle  sign  said  exhibit;  I  have  stated  all  my  knowledge 
on  this  subject  in  my  answer  to  the  fifth  interrogatory  in  chief,  except 
that  if  I  did  see  him  sign  his  name,  I  suppose  it  must  have  been  at 
the  time  the  exhibit  bears  date  and  at  the  office  of  Thomas  Jiiddle 
&  Co.,  Philadelphia. 

4.  To  the  fourth  cross-interrogatory,  which  is  as  follows :  4.  Did 
you  both  sign  your  names  in  the  presence  of  each  other  or  at  separate 
times  and  places?  He  answers  as  follows  :  I  don't  recollect  whether 
the  other  subscribing  witness  and  myself  signed  our  names  in  the 
presence  of  each  other  or  not ;  but  I  think  it  is  very  probable  that  we 
signed  our  names  in  the  presence  of  each  other  and  at  the  same  place. 
And  in  conclusion  he  states,  I  do  not  know  of  any  other  matter  or 
thing  relative  to  the  claim  in  question. 

JOHN  HORN,  Jr. 
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State  of  Pennsylvania,  City  of  Philaddphiay  sa: 

On  this  nineteeDth  daj  of  September,  Anno  Domini  one  thousand 
eight  hundred  and  fifty-nine,  personally  came  John  Horn,  jr.,  the  wit- 
ness above-named^  and  having  been  first  affirmed  (he  being  conscien- 
tiously scrupulous  against  taking  an  oath)  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  interrogatories  and  cross-inter- 
rogatories hereunto  annexed,  and  specifically  directed  to  be  propounded 
to  said  witness,  were  severally  written  down  by  the  commissioner  and 
propounded  to  said  witness,  and  the  answers  thereto  were  written  down 
by  the  commissioner  at  the  close  of  each  several  interrogatory  and 
cross-interrogatory,  respectively,  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 
The  deposition  of  John  Horn,  jr.,  taken  at  the  request  of  R.  R.  Ward, 
Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims  in  the  name  of  the  said  R.  R.  Ward, 
Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker;  it  ap- 
pearing by  the  stipulation  of  the  solicitor  of  the  United  States  appended 
to  the  said  interrogatories  and  cross-interrogatories,  that  he  in  elBTect 
waived  the  formal  notice  required  by  the  eleventh  rule  of  said  court, 
and  consented  that  the  said  interrogatories  and  cross-interrogatories 
should  be  put  to  the  witness  by  Samuel  C.  Perkins,  commissioner,  upon 
certain  conditions,  as  therein  set  forth.  And  I  accordingly  certify, 
first,  that  the  said  interrogatories  and  cross-interrogatories  were  put 
to  said  witness  without  the  presence  of  either  party  or  counsel ; 
second,  that  each  question  was  written  down  and  followed  by  the 
answer;  and  third,  that  the  exhibit  marked  A,  in  relation  to  which 
the  above  witness  has  testified,  has  been  separated  from  said  inter- 
rogatories by  the  commissioner,  and  is  attached  jointly  to  these  his  an- 
swers, and  to  the  answers  of  Henry  Peale,  who  has  also  testified  in 
relation  to  the  same  exhibit. 

SAMUEL  C.  PERKINS, 
Commissioner  United  StcUes  Court  of  Claims. 

Fees  of  witness  ------        ---Jl  50 

Commissioner's  fees    -----.--4  40 

5  90 


Henry  Peale,  a  witness  produced  on  the  part  of  the  plaintifi's^  being 
duly  affirmed,  (he  being  conscientiously  scrupulous  against  taking  an 
oath,  deposes  and  says  as  follows :) 

My  name  is  Henry  Peale;  my  occupation  is  clerk  with  Thomas  Bid- 
die  &  Co.,  brokers;  my  age  is  twenty  years;  my  place  of  residence  for 
the  past  year  has  been  number  828  Lombard  street,  in  the  city  of 
Philadelphia.  I  have  no  interest  whatever,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  I  am  not  related  in  any  degree 
to  the  claimants  or  either  of  them,  or  to  their  assignor,  Jacob  Barker. 
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1.  And  to  the  first  interrogatory,  which  is  as  follows:  First. 
Were  you  or  were  you  not  acquainted  with  Thomas  Biddle  and  John 
Wharton?  If  yea,  and  only  one  of  them,  say  which?  he  answers  as 
follows: 

I  was  acquainted  with  Thomas  Biddle  only;  did  not  know  John 
Wharton. 

2.  To  the  second  interrogatory,  which  is  as  follows:  Second.  Are 
they  or  are  they  not  yet  living  ?  he  answers  as  follows: 

I  can't  say  as  to  John  Wharton,  but  Thomas  Biddle  is  deceased. 

3.  To  the  third  interrogatory,  which  is  as  follows:  Third.  Were 
they  or  were  they  not  connected  in  business  in  1814?  If  yea,  under 
what  firm  ?  he  answers  as  follows: 

I  know  nothing  about  the  matters  inquired  of  in  this  interrogatory. 

4.  To  the  fourth  interrogatory,  which  is  as  follows:  Are  you  ac- 
quainted with  the  handwriting  of  Thomas  Biddle?  If  yea,  did  you 
ever  see  him  write?  he  answers  as  follows: 

I  am  acquainted  with  Thomas  Biddle  and  his  handwriting.  I  have 
seen  him  write. 

5.  To  the  fifth  interrogatory,  which  is  as  follows:  Fifth.  Please 
examine  the  document  hereunto  appended,  marked  A,  and  say 
whether  or  not  the  name  of  Thomas  Biddle,  subscribed  thereto,  is  or 
is  not  in  his  handwriting?  If  yea,  did  you  or  did  you  not  see  him 
subscribe  the  same?     If  yea,  when?  he  answers  as  follows: 

I  believe  the  name  Thomas  Biddle,  subscribed  to  the  document 
hereunto  appended,  marked  A,  is  in  his  handwriting.  I  either  saw 
him  subscribe  his  name  to  said  document,  or  he  acknowledged  it  to 
be  his  signature  in  my  presence.  I  suppose  it  must  have  been  on  the 
sixteenth  day  of  December,  eighteen  hundred  and  fifty- six,  the  day 
the  document  bears  date. 

6.  To  the  sixth  interrogatory,  which  is  as  follows:  Sixth.  Were 
or  were  you  not  the  subscribing  witness  thereto  ?  he  answers  as  fol- 
lows: 

I  was  one  of  the  subscribing  witnesses  to  said  document. 

1.  And  to  the  first  cross-interrogatory  which  is  as  follows:  1.  What 
knowledge  have  you  in  relation  to  the  connexion  in  business  of 
Thomas  Biddle  and  John  Wharton,  and  how  did  you  acquire  the 
same,  and  when  ?  he  answers  as  follows: 

I  have  no  knowledge  whatever  as  to  the  matter  inquired  of  in  this 
cross-interrogatory. 

2.  To  the  second  cross-interrogatory,  which  is  as  follows:  2.  What 
business  were  they  engaged  in,  and  when  did  they  cease  to  be  con- 
nected in  business,  and  where  did  they  carry  on  said  business  ?  he  an- 
swers as  follows: 

I  have  no  knowledge  whatever  of  the  matters  inquired  of  in  this 
cross-interrogatory. 

3.  To  the  third  cross-interrogatory,  which  is  as  follows:  3.  If  you 
say  that  you  are  subscribing  witnesses  to  said  exhibit  A,  state  when 
and  where  you  became  so,  and  did  you  actually  see  said  Thomas  Biddle 
sign  said  exhibit,  and  when  and  where?  he  answers  as  follows: 

I  have  no  distinct  recollection  of  the  time  when  and  place  where  I 

Rep.  0.  0  258 4 


50  B    B     WABD  AND   OTHEBS. 

became  a  Bubscribing  witness  to  said  document  or  exhibit  A:  but  I 
suppose  it  must  have  been  at  the  time  it  bears  date,  and  at  the  office  of 
Thomas  Biddle  &  Co. ,  in  Philadelphia.  I  can't  say  whether  1  actually 
saw  said  Thomas  Biddle  sign  said  exhibit,  but  if  he  did  not  actually 
sign  it  in  my  presence,  he  acknowledged  the  signature  to  be  his  in  my 
presence.  I  suppose  it  must  have  been  at  the  time  the  exhibit  bears 
date;  and  1  feel  pretty  confident  it  must  have  been  at  the  office  of 
Thomas  Biddle  &  Co.,  as  I  do  not  think  I  ever  witnessed  Mr.  Biddle's 
signature  at  any  other  place  than  the  said  office.  Another  thing,  I 
recollect  some  time  back — the  exact  date  I  cannot  state — this  paper,  or 
exhibit  A,  being  written  by  some  one  in  the  office,  I  think  by  Mr. 
Alexander  Biddle,  a  son  of  said  Thomas  Biddle. 

4.  To  the  fourth  cross-interrogatory,  which  is  as  follows:  4.  Did 
you  both  sign  your  names  in  the  presence  of  each  other,  or  at  separate 
times  and  places  ?  he  answers  as  follows: 

I  can't  say  certainly  whether  we  both — that  is,  myself  and  the  other 
subscribing  witness — signed  our  names  in  the  presence  of  each  other 
or  not,  but  I  think  we  signed  them  at  the  same  time  and  place. 

And,  in  conclusion,  he  states:  I  do  not  know  any  other  matter  or 
thing  relative  to  the  claim  in  question. 

HARRY  PEALE. 


State  of  Pennsylvania,  Oity  of  Philadelphia,  sa: 

On  this  nineteenth  day  of  September,  anno  Domini  one  thousand 
eight  hundred  and  fifty-nine,  personally  came  Harry  Peale,  the  wit- 
ness above  named,  and  having  been  first  affirmed  (he  being  conscien- 
tiously scrupulous  against  taking  an  oath)  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  interrogatories  and  cross-inter- 
rogatories  hereunto  annexed  and  specifically  directed  to  be  propounded 
to  said  witness  were  severally  written  down  by  the  commissioner  and 
propounded  to  said  witness ;  and  the  answers  thereto  were  written  down 
by  the  commissioner  at  the  close  of  each  several  interrogatory  and 
cross-interrogatory,  respectively,  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 
The  deposition  of  Harry  Peale,  taken  at  the  request  of  R.  R.  Ward, 
Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims,  in  the  name  of  the  said  R.  R.  Ward, 
Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker. 

It  appearing  by  the  stipulation  of  the  solicitor  of  the  United  States 
appended  to  the  said  interrogatories  and  cross-interrogatories  that  he, 
in  effect,  waived  the  formal  notice  required  by  the  eleventh  rule  of  said 
court,  and  consented  that  the  said  interrogatories  and  cross-interrog- 
atories should  be  put  to  the  witness  by  Samuel  C.  Perkins,  commis- 
sioner, upon  certain  conditions  as  therein  set  forth;  and  I  accordingly 
certify.  First.  That  the  said  interrogatories  and  cross-interrogatories 
were  put  to  said  witness  without  the  presence  of  either  party  or  coun- 
sel. Second.  That  each  question  was  written  down  and  followed  by 
the  answer;  and,  Third.  That  the  exhibit  marked  A,  in  relation  to 
which  the  above  witness  has  testified,  has  been  separated  from  said 
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interrogatories  by  the  commissioner,  and  is  attached  jointly  to  these 
his  answers  and  the  answers  of  John  Horn,  jr.,  whe  has  also  testified 
in  relation  to  the  same  exhibit. 

SAMUEL  0.  PERKINS, 
Commissioner  United  States  Court  of  Claims. 

Fees  of  witness  -  -  -  -  -  -    $1  50 

Commissioner's  fees     -  -  -  -  -  -4  60 
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A, 

For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker,  I, 
Thomas  Biddle^  the  senior  and  surviving  partner  of  the  former  firm 
of  T.  Biddle  and  J.  Wharton,  transfer  and  set  over  to  R.  R.  Ward, 
F.  Gr.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker,  all  their 
claims  on  the  government  of  the  United  States  arising  from  stock  in 
the  United  States  ten  million  loan,  part  of  the  twenty-five  million 
loan  of  eighteen  hundred  and  fourteen,  standing  in  that  name  in  the 
year  eighteen  hundred  and  fourteen  on  the  books  of  the  treasury  of 
the  United  States,  when  more  favorable  terms  were  allowed  for  a 
further  portion  of  the  said  twenty-five  million  loan  than  had  been 
allowed  lor  the  said  ten  million  loan;  provided  always,  that  no  guar- 
antee or  assertion  of  the  validity  of  said  claim  shall  be  understood  to 
be  made  by  the  said  Thomas  Biddle,  nor  shall  any  recourse  be  had  in 
any  event  whatever  to  him,  his  executors  or  administrators,  under  or 
by  virtue  of  this  assignment,  nor  shall  the  same  be  taken  or  construed 
to  afiect  the  rights  of  any  other  person  or  persons  if  such  rights  in 
any  way  exist.  In  witness  whereof,  I  have  subscribed  these  presents 
this  sixteenth  day  of  December,  1856. 

THOMAS  BIDDLE, 
JFor  himself  and  as  surviving  partner  of  T.  Biddle  dt  John  Wharton. 

Witnesses  present : 
John  Horn,  Jr. 
Harry  Peale. 

This  is  the  exhibit  marked  A,  separated  by  the  commissioner  from 
the  interrogatories,  and  referred  to  by  the  witnesses,  John  Horn,  jr., 
and  Harry  Peale,  in  their  answers. 

SAMUEL  0.  PERKINS, 
Commissioner  United  States  Court  of  Claims. 
September  19,  1859. 


Joseph  Swift,  a  witness  produced  upon  the  part  of  the  plaintiff, 
being  duly  affirmed,  (he  being  conscientiously  scrupulous  against 
taking  an  oath,)  deposes  and  says  : 

My  name  is  Joseph  Swift;  I  have  no  present  occupation,  having  re- 
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tired  from  "business  many  years  ago;  I  am  fifty-nine  years  of  age;  my 
residence  for  the  past  year  has  been  at  No.  1 109  Chestnut  street,  in  the 
city  of  Philadelphia;  I  have  no  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry;  I  am  not  related  in  any  degree 
to  the  claimants,  or  either  of  them,  nor  to  their  assignor,  Jacob 
Barker. 

1.  And  to  the  first  interrogatory,  which  is  as  follows  :  First.  Were 
you  or  were  you  not  acquainted  with  Thomas  Biddle  and  John  Whar- 
ton ?  he  answers  : 

I  was  acquainted  with  both  Thomas  Biddle  and  John  Wharton. 

2.  To  the  second  interrogatory,  which  is  as  follows:  Second.  Were 
they  or  were  they  not  connected  in  business  in  1814?  If  yea,  under 
what  firm  ?  he  answers: 

I  did  not  know  Thomas  Biddle  and  John  Wharton  until  1819,  and 
I  do  not  know  whether  or  not  they  were  connected  in  business  in 
1814. 

3.  To  the  third  interrogatory,  which  is  as  follows :  Third.  Are 
they  or  are  they  not  yet  living?  If  not,  which  died  first?  If  John 
Wharton  died  first,  was  or  was  not  Thomas  Biddle  authorized  to 
settle  and  liquidate  the  affairs  of  the  firm?  he  answers. 

Thomas  Biddle  and  John  Wharton  are  both  dead;  John  Wharton 
died  several  years  before  Thomas  Biddle,  who  died  June  3,  1857;  I 
do  not  know  whether  Thomas  Biddle  was  or  was  not  authorized  to 
settle  and  liquidate  the  affairs  of  any  firm  in  which  he  was  connected 
in  business  with  John  Wharton. 

1.  And  to  the  first  cross-interrogatory,  which  is  as  follows:  1. 
Have  you  any  personal  knowledge  of  business  relations  of  Thomas 
Biddle  and  John  Wharton  in  the  year  1814  ?  and  how  did  you  acquire 
it?  he  answers: 

I  have  no  personal  knowledge  of  the  business  relations  of  Thomas 
Biddle  and  John  Wharton  in  1814.  During  that  year  I  was  at  school 
in  New  Jersey,  and  never  resided  in  Philadelphia  until  June,  1818. 

2.  To  the  second  cross  interrogatory,  which  is  as  follows  :  2.  Have 
you  any  personal  knowledge  concerning  the  fact  of  Thomas  Biddle 
being  authorized  to  settle  and  liquidate  the  affairs  of  the  firm  com- 
posed of  said  Biddle  and  Wharton;  and  when,  where,  and  how  did 
you  ac ]uire  that  knowledge?  he  answers  : 

I  have  no  personal  knowledge  that  Thomas  Biddle  was  authorized 
to  settle  and  liquidate  the  affairs  of  the  firm  composed  of  said  Biddle 
and  Wharton.     I  have  no  knowledge  whatever  about  such  firm. 

3.  To  the  third  cross-interrogatory,  which  is  as  follows:  3.  When 
was  said  firm  dissolved,  and  how  ?  he  answers  : 

1  do  not  know  when  or  how  said  firm  was  dissolved. 

And,  in  conclusion,  he  states :  I  know  of  no  other  matter  relative  to 
the  claim  in  question,  except  that  I  will  state  that  I  have  heard  of  the 
existence  of  a  firm  composed  of  said  Thomas  Biddle  and  John  Whar- 
ton ;  and  I  have  heard  that  the  name  of  said  firm  was  T.  Biddle  and 
John  Wharton.  This  firm  was  not  in  existence  when  I  came  to 
I'hiladelpliia,  and  must  have  been  dissolved  before  that  time.  In  1818, 
when  I  came  to  Philadelphia,  T.  Biddle  and  John  Wharton,  with  a 
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brother  of  each  of  them,  were  in  business,  under  the  firm  of  Biddle, 
Wharton  &  Brothers.  This  firm  was  dissolved  in  1819,  about  tne  Ist 
of  July. 

JOS.  SWIFT. 

State  op  Pennsylvania,  City  of  Philadelphia,  as: 

On  this  twenty-first  day  of  September,  anno  Domini  one  thousand 
eight  hundred  and  fifty-nine,  personally  came  Joseph  Swift,  the  wit- 
ness above  named,  and  having  been  first  affirmed  (he  being  con- 
scientiously scrupulous  against  taking  an  oath)  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  interrogatories  and 
cross-interrogatories  hereunto  annexed,  and  specifically  direcf-ed  to 
be  propounded  to  said  witness,  were  severally  written  down  by  the 
commissioner  and  propounded  to  said  witness ;  and  the  answers  thereto 
were  written  down  by  the  commissioner  at  the  close  of  each  several 
interrogatory  and  cross-interrogatory,  respectively,  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  pres- 
ence of  the  commissioner.  The  deposition  of  Joseph  Swift,  taken 
at  the  request  of  B.  B.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  as- 
signees of  Jacob  Barker,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  the  said  B.  B.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  as- 
signees of  Jacob  Barker. 

It  appearing  by  the  stipulation  of  the  solicitor  of  the  United  States 
appended  to  the  said  interrogatories  and  cross-interrogatories  that  he, 
in  efiect,  waived  the  formal  notice  required  by  the  eleventh  rule  of 
said  court,  and  consented  that  the  said  interrogatories  and  cross-inter- 
rogatories should  be  put  to  the  witness  by  Samual  C.  Perkins,  commis- 
sioner, upon  certain  conditions  as  therein  set  forth  ;  and  I  a^ccord- 
ingly  certify^  First.  That  the  said  interrogatories  and  cross-interroga- 
tories were  put  to  said  witness  without  the  presence  of  either  party  or 
counsel.  Second.  That  each  question  was  written  down  and  lollowed 
bv  the  answer. 

SAMUEL  0.  PEBKINS, 
Commissioner  V.  8.  Court  of  Claims. 

Commissioner's  fees,  $3  60. 


Singleton  A.  Mercer,  a  witness  produced  on  the  part  of  the  plaintiffs, 
being  dnly  affirmed,  (he  being  conscientiously  scrupulous  against 
taking  an  oath,)  deposes  and  says: 

My  name  is  Singleton  A.  Mercer ;  I  am  president  of  the  Farmers 
and  Mechanics'  Bank  in  the  city  of  Philadelphia ;  my  occupation  is 
merchant ;  I  am  in  my  forty-ninth  year  ;  I  have  resided  in  the  city  of 
Philadelphia  during  the  past  year  at  No.  260  South  Sixteenth  street ; 
I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry ;  I  am  not  related  to  the  claimants,  or  either  of  them,  in 
any  degree  whatever,  nor  to  their  assignor,  Jacob  Barker. 

1.  And  to  the  first  interrogatory,  which  is  as  follows :  First.  Was 
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there  a  bank  in  Philadelphia  by  the  name  of  the  Farmers  and  Me- 
chanics' Bank  of  Philadelphia  in  1814, 1815,  and  1816?  If  yea,  who 
was  its  cashier  in  those  years  ?  Does  he  yet  live  ?  Does  the  said  bank 
still  exist,  and  who  was  the  president  and  who  was  the  cashier  on  the 
9th  of  January,  1867  ?  he  answers  : 

There  was  a  bank  in  Philadelphia  by  the  name  of  the  Farmers  and 
Mechanics'  Bank  of  Philadelphia  in  1814,  1815,  and  1816.  Henry 
Kuhl  was  cashier  of  said  bank  in  the  years  1814, 1815,  and  1816.  He 
is  now  deceased.  The  bank  still  exists.  I  was  the  president  of  said 
bank  on  the  9th  of  January,  1857,  and  Edwin  M.  Lewis  was  its 
cashier. 

2.  To  the  second  interrogatory,  which  is  follows:  Second.  Please 
examine  the  books  of  said  bank,  and  see  whether  it  did  or  did  not  hold 
stock  in  the  ten  million  loan  in  1814,  1815,  and  1816?  he  answers: 

I  have  had  neither  the  health  nor  the  time  to  make  the  examina- 
tion of  the  books  of  the  bank  as  requested,  and  therefore  cannot  aa- 
swer  this  interrogatory.  Such  an  examination  would  require  a  con- 
siderable amount  of  time  and  labor.  Mr.  Lewis,  the  vice-president  of 
the  bank,  has  made  the  examination,  and  can  testify  fully  on  this 
matter. 

3.  To  the  third  interrogatory,  which  is  as  follows :  Third .  Was 
there  or  was  there  not  stock  in  the  United  States  ten  million  loaa 
standing  in  the  name  of  Henry  Kuhl,  cashier  of  the  Farmers  and  Me- 
chanics' Bank  of  Philadelphia,  in  1814  ?  If  yea,  to  what  amount,  and 
was  or  was  it  not  so  held  by  him  in  behalf  of  the  said  bank  ?  If  yea, 
please  say  also  at  what  time,  how  long,  and  for  whose  account  the 
said  bank  held  the  said  stock?  he  answers: 

I  am  unable  to  answer  the  matters  inquired  of  in  this  interrogatory, 
for  the  same  reasons  as  stated  in  my  answer  to  the  second  interrogatory. 

4.  To  the  fourth  interrogatory,  which  is  as  follows  :  Fourth.  Did 
or  did  not  the  bank  receive  from  the  United  States  ten  per  cent,  sup- 
plemental stock  thereon  ?  If  yea,  what  disposition  was  made  of  it, 
and  what  disposition  was  made  of  the  original  stock?  Had  the  bank 
any  other  interest  in  it  than  as  trustee?  If  not,  for  whom  did  it  hold 
the  stock  in  trust?  he  answers: 

I  cannot  answer  as  to  the  matters  inquired  of  in  this  interrogatory, 
for  the  same  reasons  as  stated  in  my  answer  to  the  second  interrogatory. 

5.  To  the  filth  interrogatory,  which  is  as  follows :  Fifth.  Did  or 
did  not  the  said  bank  receive  a  letter,  in  1856  or  1857,  from  the  Me- 
chanics' Bank  of  New  York,  or  from  Richard  Irvin,  its  trustee,  re- 
questing a  conveyance  of  the  claim  on  the  United  States  for  further 
benefit  on  the  said  stock,  under  the  contract  for  the  ten  million  loan 
of  the  2d  May,  1814,  to  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob 
Little,  assignees  of  Jacob  Barker  ?  If  yea,  did  not  the  said  Farmers 
and  Mechanics'  Bank  decline  to  make  such  transfer,  preferring  to 
make  a  declaration  that  it  belonged  to  the  Mechanics'  Bank  of  the 
city  of  New  York,  and  that  the  Farmers  and  Mechanics'  Bank 
had  not  any  interest  therein?  If  yea,  did  it  not  make  such  a 
written  declaration.  If  yea,  by  whom  was  it  signed,  and  had 
it  or  not  the  corporate  seal  of  the  bank  impressed  thereon  ?  Pleaee 
examine  the  accompanying  paper,  marked  F,  and  say  whether  or  not 
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it  is  a  true  copy  of  the  said  docament ;  and  say  whether  or  not  the 
original  was  transmitted  to  the  Mechanics'  Bank.  If  so,  whether  or 
not  it  was  done  by  authority  of  the  board  of  directors  ?  If  yea,  please 
append  to  your  answer  a  copy  of  the  resolution — he  answers  : 

I  have  no  knowledge  of  the  matters  inquired  of  in  this  interroga- 
tory, further  than  that,  upon  reference  to  the  minute  book  of  the  board 
of  directors,  I  find  that  I  presided  at  a  meeting  of  the  board,  at  which 
it  was  resolved  that  the  bank  execute  a  paper  of  which  the  paper  hereto 
annexed,  marked  F,  is  a  copy ;  and  the  president  and  cashier  were 
authorized  to  sign  the  same  and  affix  the  corporate  seal  of  the  bank 
thereto.  I  have  no  doubt  that  the  paper  was  accordingrly  executed, 
signed  by  myself  as  president  of  said  bank  and  by  Mr.  Edwin  M. 
Lewis  as  cashier,  and  ^that  the  corporate  seal  of  said  bank  was  im- 
pressed thereon.  I  have  no  doubt  that  the  paper  hereto  annexed, 
marked  F,  is  a  true  copy  of  the  original  document.  It  compares  and 
agrees  exactly,  word  for  word,  with  the  paper  authorized  to  be  executed 
by  the  board  of  dirctors,  as  above  stated.  I  cannot  say  whether  the 
original  was  or  was  not  transmitted  to  the  Mechanics'  Bank.  I  have 
no  recollection  or  knowledge  of  what  was  done  with  it,  I  have  ap- 
pended to  ray  answer  a  copy  of  said  resolution  of  the  board  of  directors, 
(marked  No.  1,)  and  have  also  appended  to  my  answer  an  extract 
from  the  minutes  of  the  board,  showing  its  whole  action  on  the  sub- 
ject of  the  resolution,  (marked  No.  2.)  I  am  unable  to  give  any  fur- 
ther answer  to  the  matters  inquired  of  in  this  interrogatory,  for  the 
same  reasons  as  stated  in  my  answer  to  the  second  interrogatory. 

1.  And  to  the  first  cross-interrogatory,  which  is  as  follows  :  1.  Have 
you  any  personal  knowledge  of  the  existence  of  the  Farmers  and  Me- 
chanics' Bank  of  Philadelphia  in  1814,  and  who  were  its  officers?  he 
answers : 

I  have  no  personal  knowledge  of  the  existence  of  the  said  bank  in 
Philadelphia  in  1814,  or  who  were  its  officers.  I  have  no  doubt  of 
the  iact  of  its  existence ;  and  I  have  a  printed  book,  prepared  for  the 
private  use  of  the  bank,  containing  its  charter  and  by-laws,  and  lists 
of  its  officers  and  directors  from  its  commencement  in  1807,  and  I 
have  no  doubt  of  the  facts  stated  in  this  book  being  correct.  I  have 
been  connected  with  the  bank,  either  as  director  or  officer,  for  nearly 
half  ray  life. 

2.  To  the  second  cross-interrogatory,  which  is  as  follows :  2.  Have 
you  any  personal  knowledge  of  its  holding  stock  in  1814,  1815,  and 
181B,  in  the  ten  million  loan?  he  answers: 

I  have  no  knowledge,  personal  or  otherwise,  of  the  matter  inquired 
of  in  this  cross-interrogatory. 

3.  To  the  third  cross- interrogatory,  which  is  as  follows :  3.  Do  you 
personally  know  that  stock  in  said  ten  million  loan  was,  in  1814, 
standing  in  the  name  of  Henry  Euhl,  cashier,  &c.?  And  do  you  per- 
sonally know  anything  as  to  the  amount,  and  how  he  held  the  same, 
or  for  whose  account  the  bank  held  it  ?  he  answers  : 

I  have  no  kjiowledge,  personal  or  otherwise,  as  to  the  matters  in- 
quired of  in  this  cross-interrogatory, 

4.  To  the  fourth  cross-interrogatory,  which  is  as  follows  :  4.  Have 
you  any  personal  knowledge  on  the  subject  of  said  bank  receiving  the 
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ten  per  cent,  supplemental  stock  ?  And  have  yon  a  personal  knowl- 
edge in  relation  to  the  bank  holding  the  same  as  trustee  or  otherwise, 
and  for  whom  it  was  held  ?  And  if  yea,  when,  where,  and  how  did 
you  acquire  that  knowledge?  he  answers: 

I  have  no  knowledge,  personal  or  otherwise,  respecting  the  matters 
inquired  of  in  this  cross-interrogatory. 

5.  To  the  fifth  cross-interrogatory,  which  is  as  follows :  5.  How  do 
you  know  that  the  Farmers  and  Mechanics'  Bank  of  Philadelphia 
received  such  a  letter  as  is  described  in  the  fifth  direct  interrogatory  ? 
And  if  you  have  seen  the  same,  give  a  copy  thereof.  If  there  was  a 
written  answer  to  said  letter,  give  a  copy  of  such  reply,  and  of  all 
correspondence  on  that  subject — he  answers  : 

As  1  have  stated  in  my  answer  to  the  fifth  direct  interrogatory,  I  do 
not  know  that  the  Farmers  and  Mechanics'  Bank  of  Philadelphia  re- 
ceived such  a  letter  ;  I  have  not  seen  any  such  letter  that  I  recollect ; 
I  do  not  know  whether  there  was  any  written  answer,  and  I  am  un- 
able to  state  whether  there  was  any  correspondence  on  the  subject,  or 
to  annex  any  copies,  for  the  reasons  as  stated  in  my  answer  to  the 
second  direct  interrogatory. 

6.  To  the  sixth  cross-interrogatory,  which  is  as  follows :  6.  Do  not 
the  said  letters  contain  all  the  acts  of  the  said  bank,  except  what  ap- 
pears in  exhibit  F  P  he  answers : 

I  am  unable  to  answer  this  cross-interrogatory  for  the  same  reasons 
stated  in  my  answer  to  the  second  direct  interrogatory. 

T.  To  the  seventh  cross-iRterrogatory,  which  is  as  follows :  T.  How 
do  you  know  that  exhibit  F  is  a  true  copy  of  an  original,  and  have 
you  compared  it  with  the  original  ?  he  answers : 

I  have  stated  all  my  knowledge  on  the  matters  inquired  of  in  this 
cross-interrogatory  in  my  answer  to  the  fifth  direct  interrogatory,  ex- 
cept that  I  did  not  compare  said  exhibit  F  with  the  original,  as  I  had 
not  the  original  to  compare  it  with.  And,  in  conclusion,  he  states :  I 
know  of  no  other  matter  or  thing  relative  to  the  claim  in  question. 

S.  A.  MERCER. 

State  of  Pennsylvania,  City  of  Philadelphia y  as: 

On  this  twenty-first  day  of  September,  anno  Domini  one  thousand 
eight  hundred  and  fifty-nine,  personally  came  Singleton  A.  Mercer, 
the  witness  above  named,  and  having  been  first  affirmed  (he  being 
conscientiously  scrupulous  against  taking  an  oath)  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  interrogatories  and 
cross-interrogatories  hereunto  annexed,  and  specifically  directed  to  be 
propounded  to  said  witness,  were  severally  written  down  by  the  com- 
missioner and  propounded  to  said  witness,  and  the  answers  thereto 
were  written  down  by  the  commissioner  at  the  close  of  each  several 
interrogatory  and  cross-interrogatory,  respectively,  in  the  presence  of 
the  witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Singleton  A.  Mercer,  taken  at  the 
request  of  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  assignees 
of  Jacob  Barker,  to  be  used  in  the  investigation  of  a  claim  against  the 
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United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
the  said  li.  B.  Ward,  Fitz  G.  Halieck,  and  Jacob  Little,  assignees  of 
Jacob  Barker. 

It  appearing  by  the  stipulation  of  the  solicitor  of  the  United  States 
appended  to  the  said  interrogatories  and  cross-interrogatories  that  he, 
in  eflFect,  waived  the  formal  notice  required  by  the  eleventh  rule  of  said 
court,  and  consented  that  the  said  interrogatories  and  cross-interroga- 
tories should  be  put  to  the  witness  by  Samuel  C.  Perkins,  commis- 
sioner, upon  certain  conditions,  as  therein  set  forth  ;  and  I  accordingly 
certify — Ist.  That  the  said  interrogatories  and  cross-interrogatories 
were  put  to  said  witness  without  the  presence  of  either  party  or  couu- 
sel.  2d.  That  each  question  was  written  down  and  followed  by  the 
answer ;  and  3d.  That  the  exhibit  marked  F,  in  relation  to  which 
the  above  witness  has  testified,  has  been  separated  from  said  interrog- 
atories by  the  commissioner,  and  is  attached  jointly  to  these  his  an- 
swers and  the  answers  of  Edwin  M.  Lewis,  who  has  also  testified  in 
relation  to  the  same  exhibit. 

SAM'L  C.  PERKINS, 
Commissioner  U.  S.  Court  of  Claims. 

Commissioner's  fees^  $6. 


Edwin  M.  Lewis,  a  witness  produced  on  the  part  of  the  plaintiffs, 
being  duly  sworn,  says :  My  name  is  Edwin  M.  Lewis ;  1  am  vice- 
president  of  the  Farmers  and  Mechanics'  Bank ;  I  have  no  other  occu- 
pation ;  my  age  is  forty-seven  nearly ;  1  have  resided  for  the  past  year 
in  the  city  of  Philadelphia— part  of  the  time  in  the  seventh  and  now 
in  the  twenty-second  ward  ;  1  have  no  interest  whatever,  direct  or  in- 
direct, in  the  claim  which  is  the  subject  of  inquiry  ;  I  am  not  related 
or  connected  in  any  way  with  the  claimants,  or  either  of  them,  nor  to 
their  assignor,  Jacob  Barker. 

1.  And  to  the  first  interrogatory,  which  is  as  follows  :  First.  Was 
there  a  bank  in  Philadelphia  by  the  name  of  the  Farmers  and  Me- 
chanics' Bank  of  Philadelphia  in  1814,  1815  and  1816  ?  If  yea,  who 
was  its  cashier  in  those  years  ?  Does  he  yet  live  ?  Does  the  said 
bank  still  exist  ?  And  who  was  the  president  and  who  was  the  cash- 
ier on  the  9th  of  January,  1857  ?     he  answers : 

The  Farmers  and  Mechanics'  Bank  was  chartered  in  1809,  and  has 
continued  in  active  operation  the  whole  time  since,  down  to  the  pres- 
ent. Henry  Kuhl  was  cashier  of  said  bank  in  1814,  1815,  and  1816. 
He  is  now  dead.  The  said  bank  still  exists.  S.  A.  Mercer^  esq.,  was 
president  of  the  bank  on  the  ninth  of  January,  eighteen  hundred  and 
fiity-seven,  and  I  was  cashier. 

2.  To  the  second  interrogatory,  which  is  as  follows :  Second.  Please 
examine  the  books  of  the  said  bank,  and  see  whether  it  did  or  did  not 
hold  stock  in  the  ten  million  loan  in  1814,  1816,  and  1816?  he 
answers : 

After  a  careful  examination  of  the  books  of  the  bank  I  cannot 
discover  that  the  bank  otvned  stock  in  the  ton  million  loan  in  1814, 
1815;  and  1816  ;  there  is  nothing,  either,  that  I  have  been  able  to  find 
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upon  the  books  of  the  bank  to  show  that  the  bank  held  any  such  stock 
in  the  years  inquired  of. 

3.  To  the  third  interrogatory,  which  is  as  follows :  Third.  Was 
there  or  was  there  not  stock  in  the  United  States  ten  million  loan 
standing  in  the  name  of  Henry  Kuhl,  cashier  of  the  Farmers  and 
Mechanics'  Bank  of  Philadelphia,  in  1814  ?  If  yea,  to  what  amount  ? 
and  was  or  was  it  not  so  held  by  him  in  behalf  of  the  said  bank  ?  If 
yea,  please  say  also  at  what  time,  how  long,  and  for  whose  account 
the  said  bank  held  the  said  stock  ?  he  answers : 

There  was  stock  in  the  United  States  ten  million  loan  standing  in 
the  name  of  Henry  Euhl,  cashier  of  the  Farmers  and  Mechanics' 
Bank  of  Philadelphia  in  1814 ;  the  amount  was  one  hundred  thou- 
sand dollars;  said  stock  was  so  held  by  him  in  behalf  of  the  ^aid  bank. 
I  cannot  say  at  what  time  nor  how  long  said  bank  held  said  stock; 
it  was  held  for  and  on  account  of  the  Mechanics'  Bank  of  the  city  of 
New  York ;  but  all  my  knowledge  on  the  subject  as  stated  in  this 
answer  is  derived  from  papers  examined  by  me  in  1856  and  1857. 

4.  To  the  fourth  interrogatory,  which  is  as  follows:  Fourth.  Did 
or  did  not  the  bank  receive  from  the  United  States  ten  per  cent, 
supplemental  stock  thereon?  If  yea,  what  disposition  was  made  of 
it,  and  what  disposition  was  made  of  the  original  stock  ?  Had  the 
bank  any  other  interest  in  it  than  as  trustee  ?  If  not,  for  whom  did 
it  hold  the  stock  in  trust  ?  he  answers  : 

I  do  not  know,  nor  have  I  been  able  to  discover,  that  the  said 
Farmers  and  Mechanics'  Bank  received  from  the  United  States  ten 
per  cent,  supplemental  stock  thereon.  I  do  not  know,  and  have  not 
been  able  to  discover,  what  disposition  was  made  of  said  original  stock. 
There  is  no  entry  on  the  books  of  the  bank  to  show  any  disposition  of 
it.  The  bank  had  no  other  interest  in  it  than  as  trustee ;  it  held  the 
stock  in  trust  for  the  Mechanics'  Bank  of  New  York. 

5.  To  the  fifth  interrogatory,  which  is  as  follows:  Fifth.  Did  or 
did  not  the  said  bank  receive  a  letter  in  1856  or  1857  from  the 
Mechanics'  Bank  of  New  York,  or  from  Richard  Irvin,  its  trustee, 
requesting  a  conveyance  of  the  claim  on  the  United  States  for  further 
benefit  on  the  said  stock  under  the  contract  for  the  ten  million  loan 
of  the  2d  of  May,  1814  to  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob 
Little,  assignees  of  Jacob  Barker  ?  If  yea,  did  not  the  said  Farmers 
and  Mechanics'  Bank  decline  to  make  such  transfer,  preferring  to 
make  a  declaration  that  belonged  to  the  Mechanics'  Bank  of  the  city 
of  New  York,  and  that  the  Farmers  and  Mechanics'  Bank  had  not 
any  interest  therein  ?  If  yea,  did  it  not  make  such  a  written  declara- 
tion ?  If  yea,  by  whom  was  it  signed,  and  had  it  or  not  the  corporate 
seal  of  the  bank  impressed  thereon  ?  Please  examine  the  accompany- 
ing paper,  marked  F,  and  say  whether  or  not  it  is  a  true  copy  of  the 
said  document,  and  say  whether  or  not  the  original  was  transmitted 
to  the  Mechanics'  Bank?  If  so,  whether  or  not  it  was  done  by 
authority  of  the  board  of  directors  ?  If  yea,  please  append  to  your 
answer  a  copy  of  the  resolution  ?  he  answers : 

The  said  bank  did  receive  a  letter  in  1857  from  the  Mechanics* 
Bank  of  New  York  in  relation  to  the  said  one  hundred  thousand 
dollars  of  the  ten  million  loan^  requesting  a  disclaimer  of  any  interest 
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the  Farmers  and  Mechanics'  Bank  may  have  had  in  said  ten  million 
loan,  and  I  annex  a  copy  of  said  letter  to  my  answer  hereto,  marked 
No.  3,  I  know  of  said  Farmers  and  Mechanics'  Bank  having 
received  no  other  letter  requesting  a  conveyance,  as  inquired  of  in  this 
interrogatory.  I  have  no  recollection  that  the  said  bank  declined  to 
make  such  transfer  as  inquired  of.  If  it  was  done,  it  must  have  been 
by  the  president  or  myself,  verbally.  There  is  nothing  upon  the 
minutes  to  show  that  the  matter  was  brought  before  the  board  till 
the  adoption  of  the  resolution  January  27,  1857.  The  said  bank  did 
make  a  written  declaration,  however,  that  said  stock  was  held  for  and 
on  account  of  the  Mechanics'  Bank  of  the  city  of  New  York,  and  that 
the  Farmers  and  Mechanics'  Bank  never  had  any  beneficial  interest 
in  said  stock,  or  in  the  contract  for  taking  the  same.  This  declaration 
was  signed  by  S.  A.  Mercer  as  president,  and  by  myself  as  cashier.  I 
think  it  had  the  corporate  seal  of  the  bank  impressed  thereon.  The 
paper  hereto  annexed,  marked  F,  is  a  true  copy  of  the  said  document. 
I  think  the  original  was  not  transmitted  to  the  Mechanics'  Bank ; 
my  impression  is  it  was  handed  to  Mr.  Abraham  Barker,  who,  I  think, 
handed  me  the  letter  from  the  Mechanics'  Bank  above  referred  to, 
and  also  a  request  from  Mr.  Irvin,  the  trustee  of  the  old  Mechanics' 
Bank,  to  the  same  effect  as  the  said  letter.  This  request  was  handed 
back  to  Mr.  Barker.  I  append  to  my  answers  hereto  a  copy  of  the 
resolution  of  the  board  of  directors,  by  whose  authority  the  said  paper 
was  executed  and  delivered;  paid  copy  is  marked  No.  1. 

1.  And  to  the  first  cross-interrogatory,  which  is  as  follows:  1.  Have 
you  any  personal  knowledge  of  the  existence  of  the  Farmers  and 
Mechanics'  Bank  of  Philadelphia  in  1814,  and  who  were  its  officers? 
he  answers : 

I  have  not. 

2.  To  the  second  cross-interrogatory,  which  is  as  follows  :  2.  Have 
you  any  personal  knowledge  of  its  holding  stock  in  1814,  1815,  and 
1816,  in  the  ten  million  loan  ?  he  answers : 

I  have  not. 

3.  To  the  third  cross-interrogatory,  which  is  as  follows :  3.  Do  you 
personalh  know  that  stock  in  said  ten  million  loan  was  in  1814,  stand- 
ing in  the  name  of  Henry  Kuhl,  cashier,  &c.?  And  do  you  personally 
know  anything  as  to  the  amount,  and  how  he  held  the  same^  or  for 
whose  account  the  bank  held  it?  he  answers  : 

I  have  no  personal  knowledge  of  the  matters  inquired  of  in  this 
cross-interrogatory,  further  than  that  I  have  seen  a  paper  purporting, 
and  which  1  believed,  to  be  a  certificate  of  stock  in  said  loan,  in  the 
name  of  Henry  Kuhl,  cashier  of  the  Farmers  and  Mechanics'  Bank  of 
Philadelphia;  I  do  not  remember  the  date  of  the  certificate. 

4.  To  the  fourth  cross-interrogatory,  which  is  asfollows:  4.  Have  you 
any  personal  knowledge  on  the  subject  of  said  bank  receiving  the  ten 
per  cent,  supplemental  stock  ?  and  have  you  a  personal  knowledge  in 
relation  to  the  bank  holding  the  same  as  trustee  or  otherwise,  and  for 
whom  it  was  held ;  and,  if  yea,  when,  where,  and  how  did  you  ac- 
quire that  knowledge  ?  he  answers  : 

I  have  no  personal  knowledge  of  any  of  the  matters  inquired  of  in 
this  cross-interrogatory. 
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5.  To  the  fifth  cross-interrogatory,  which  is  as  follows  :  5.  How  do 
you  know  that  the  Farmers  and  Mechanics'  Bank  ot  Philadelphia  re- 
ceived such  a  letter  as  is  dencribed  in  the  fifth  direct  interrogatory? 
And  if  you  have  seen  the  same,  give  a  copy  thereof.  If  there  was 
a  written  answer  to  said  letter,  give  a  copy  of  such  reply  and  of  all 
correspondence  on  that  subject?  he  answers : 

I  know  that  the  said  bank  received  the  letter  referred  to,  because  I 
received  it  myself  as  its  cashier,  and  laid  the  matter  before  the  board 
of  directors  I  have  already  annexed  a  copy  of  said  letter.  I  cannot 
discover  that  there  was  any  written  answer  to  said  letter.  The  an- 
swer was  the  delivery  to  Mr.  Barker  of  the  paper  a  copy  of  which  is 
annexed,  marked  F,  as  stated  in  my  answer  to  the  fifth  direct  inter- 
rogatory. I  have  not  been  able  to  discover  that  there  was  any  cor- 
respondence on  the  subject. 

6.  To  the  sixth  cross-interrogatory,  which  is  as  follows :  6.  l)o  not 
the  said  letters  contain  all  the  acts  of  the  said  bank,  except  what  ap- 
pears in  exhibit  F?  he  answers : 

I  know  of  no  other  acts  of  the  said  Farmers  and  Mechanics'  Bank, 
in  reference  to  said  stock,  except  what  appears  in  said  exhibit  F;  the 
resolution  of  the  board  of  directors,  a  copy  of  which  is  hereto  annexed, 
marked  No.  1,  and  what  I  have  stated  in  my  answer  to  the  fifth  di- 
rect interrogatory  in  reference  to  the  delivery  of  the  original  of  exhibit 
F  to  Mr.  Abraham  Barker. 

7.  To  the  seventh  cross-interrogatory,  which  is  as  follows:  7.  How 
do  you  know  that  exhibit  F  is  a  true  copy  of  an  original ;  and  have 
you  compared  it  with  the  original  ?  he  answers  : 

I  was  present  at  the  board  when  the  resolution  authorizing  the  ex- 
ecution of  the  original,  of  exhibit  F  was  passed.  I  affixed  the  seal  of 
the  bank  to  said  original,  and  signed  it  as  cashier.  The  said  original 
was  prepared  from  the  paper  as  appearing  upon  the  minutes  of  the 
board  of  directors,  an  extract  from  which  minutes  is  hereto  annexed, 
marked  No.  2;  and  I  have  no  doubt  was  an  exact  copy  of  said 
paper,  except  the  dates  and  signatures  and  corporate  seal,  which,  of 
course,  were  added  to  said  original.  I  have  compared  said  exhibit  F 
with  said  paper  appearing  upon  the  minutes,  and  it  is  an  exact  copy, 
except  the  signatures,  which,  with  the  dates,  do  not  of  course  appear 
on  the  paper  in  the  minutes.  I  have  not  been  able  to  compare  said 
exhibit  F  with  the  original  document,  as  I  have  not  had  access  to  said 
original. 

And,  in  conclusion,  he  states:  I  do  not  know  of  any  other  matter  rel- 
ative to  the  claim  in  question,  except  that  I  have  had,  in  my  official 
cai>acity,  several  interviews  with  Mr.  Abraham  Barker,  of  Philadel- 
phia, on  the  subject  of  the  stock  in  the  said  ten  million  loan  held  in 
the  name  of  Henry  Kuhl^  as  aforesaid.  It  is  some  time  since,  and  I 
have  no  very  distinct  recollection  in  the  matter;  but  my  impression 
is,  he  called  on  me  and  wished  the  bank  to  take  some  action  in  regard 
to  it — I  forget  what — and  upon  examination,  finding  that  it  really  be- 
longed to  the  Mechanics'  Bank  of  New  York,  we  referred  him  to  them, 
and  then,  upon  production  ot  the  letter  already  referred  to,  and  a  copy 
of  which  is  annexed,  and  of  the  request  from  Mr.  Irvin,  the  action  of 
the  bank  was  had,  as  I  have  already  fully  related  it,  and  the  paper,  a 
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oopy  of  which  is  exhihit  F,  was  executed  and  delivered  to  Mr.  Barker, 
as  I  have  stated  in  my  answer  to  the  fifth  direct  interrogatory.  It 
was  at  one  of  these  interviews  that  I  saw  the  paper  purporting  to  be 
a  certificate  to  which  I  have  referred  in  my  answer  to  the  third  cross- 
interrogatory. 

EDWIN  M.  LEWIS. 

State  op  Pennsylvania,  City  of  Philadelphia,  sa: 

On  the  twenty-first  day  of  September,  (and  continued  by  adjourn- 
ment to  the  twenty-second  day  of  September,)  anno  Domini  one  thou- 
sand eight  hundred  and  fifty-nine,  personally  came  Edwin  M.  Lewis, 
the  witness  above  named,  and  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  interrogatories 
and  cross- interrogatories  hereunto  annexed,  and  specifically  directed 
to  be  propounded  to  said  witness,  were  severally  written  down  by  the 
commissioner  and  propounded  to  said  witness ;  and  the  answers  thereto 
were  written  down  by  the  commissioner  at  the  close  of  each  several 
interrogatory  and  cross-interrogatory,  respectively,  in  the  presence  of 
the  witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Edwin  M.  Lewis,  taken  at  the  re- 
quest of  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of 
Jacob  Barker,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
the  said  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of 
Jacob  Barker. 

It  appearing  by  the  stipulation  of  the  solicitor  of  the  United  States 
appended  to  the  said  interrogatories  and  cross-interrogatories  that  he, 
in  efi'ect,  waived  the  formal  notice  required  by  the  eleventh  rule  of  said 
court,  and  consented  that  the  said  interrogatories  and  cross-interroga- 
tories should  be  put  to  the  witness  by  Samuel  C.  Perkins,  commis- 
Bioner,  upon  certain  conditions  as  therein  set  forth  ;  and  I  accordingly 
certify,  first,  that  the  said  interrogatories  and  cross-interrogatories 
were  put  to  said  witness  without  the  presence  of  either  party  or  coun- 
sel ;  second,  that  each  question  was  written  down  and  followed  by  the 
answer  ;  and,  third,  that  the  exhibit  marked  F,  in  relation  to  which 
the  above  witness  has  testified,  has  been  separated  from  said  inter- 
rogatories by  the  commissioner,  and  is  attached  jointly  to  these  his 
answers  and  the  answers  of  Singleton  A.  Mercer,  who  has  also  testi- 
fied in  relation  to  the  same  exhibit. 

SAMUEL  C.  PERKINS, 
Commissioner  U,  S,  Court  of  Claims. 

Commissioner's  fees,  $9  90. 


To  aU  to  whom  these  presents  shaU  come : 

The  Farmers  and  Mechanics'  Bank  of  Philadelphia  hereby  declare 
that  one  hundred  thousand  dollars  stock  of  the  United  States,  being 
part  of  the  loan  of  May  the  second,  A.  D.  1814,  of  ten  millions  of  dol- 
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lars,  which  stood  in  the  name  of  Henry  Kuhl,  cashier  of  the  Farmera 
and  Mechanics'  Bank,  Philadelphia,  was  held  by  the  said  the  Farmers 
and  Mechanics'  Bank  of  Philadelphia  for  and  on  account  of  the  Me- 
chanics' Bank  of  the  city  of  New  York,  and  that  the  said  the  Farmers 
and  Mechanics'  Bank  of  Philadelphia  never  had  any  beneficial  interest 
in  the  Naid  stock  or  in  the  contract  for  taking  the  same. 

In  witness  whereof,  the  said  the  Farmers  and  Mechanics'  Bank  of 
r  -J  Philadelphia  have  caused  their  corporate  seal  to  be  hereunto 
I-  '    ■-'  affixed  this  twenty-ninth  day  of  January,  A.  D.  1857. 

S.  A.  MERCER,  FresidenL 

E.  M.  Lewis,  Cashier. 

This  is  the  exhibit  marked  F,  separated  by  the  commissioner  from 
the  interrogatories,  and  referred  to  by  the  witnesses.  Singleton  A. 
Mercer  and  Edwin  M.  Lewis,. in  their  answers,  September  21  and  22, 
1859. 

SAMUEL  C.  PERKINS, 
Commissioner  U,  S.  Court  of  Claims. 


PAPER  No.  1. 


Resolved^  That  the  president  and  cashier  of  this  corporation  be,  and 
they  are  hereby,  authorized,  empowered,  and  requested  to  seal  with 
the  corporate  seal,  sign,  execute,  and  deliver  a  certain  instrument  of 
writing  in  the  words  following,  to  wit: 

To  all  to  tvhom  these  presents  shall  come : 

The  Farmers  and  Mechanics'  Bank  of  Philadelphia  hereby  declare 
that  one  hundred  thousand  dollars  stock  of  the  United  States,  being 
part  of  the  loan  of  May  the  second,  A.  D.  1814,  of  ten  millions  of  dol- 
lars, which  stood  in  the  name  of  Henry  Kuhl,  cashier  of  Farmers 
and  Mechanics'  Bank^  Philadelphia,  for  and  on  account  of  the  Me- 
chanics' Bank  of  the  city  of  New  York,  and  that  the  said  the  Farmers 
and  Mechanics'  Bank  of  Philadelphia  never  had  any  beneficial  interest 
in  the  said  stock  or  in  the  contract  for  taking  the  same. 

In  witness  whereof,  the  said  the  Farmers  and  Mechanics'  Bank  of 
r  T  Philadelphia  have  caused  their  corporate  seal  to  be  hereunto 
L^'  ^'-1  affixed  this day  of ,  A.  D.  1857. 

This  is  paper  marked  No.  1^  refierred  to  by  the  witnesses,  Singleton 
A.  Mercer  and  Edwin  M.  Lewis,  in  their  testimony. 

SAMUEL  C.  PERKINS, 
Commissioner  U.  S.  Court  of  Claims. 


PAPER  No.  2. 


Extract  from  the  minutes  of  the  directors  of  the  Farmers  and  Mechanics' 

Bank,  Philadelphia. 

Tuesday,  January  27,  1857. 
On  motion,  it  was  resolved  that  the  president  and  cashier  of  this 
corporation  be,  and  they  are  hereby,  authorized,  empowered,  and  re- 
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quested  to  seal,  with  the  corporate  seal,  sign,  execute,  and  deli\rer  a 
certain  instrument  of  writing  in  the  words  following,  to  wit: 

To  all  to  whom  these  presents  shall  come : 

"  The  Farmers  and  Mechanics'  Bank"  of  Philadelphia  hereby  declare 
that  one  hundred  thousand  dollars  stock  of  the  United  States,  being 
part  of  the  loan  of  May  the  second,  A.  D.  1814,  of  ten  millions  of 
dollars,  which  stood  in  the  name  of  "  Henry  Kuhl,  cashier  of  Farmers 
and  Mechanics'  Bank,  Philadelphia,"  was  held  by  the  said  '*the 
Farmers  and  Mechanics'  Bank,"  Philadelphia,  for  and  on  account  of 
the  Mechanics'  Bank  of  the  city  of  New  York,  and  that  the  said 
"  the  Farmers  and  Mechanics'  Bank"  of  Philadelphia  never  had  any 
beneficial  interest  in  the  said  stock  or  in  the  contract  tor  taking  the  same. 

In  witness  whereof,  the  said  *'the  Farmers  and  Mechanics'  Bank" 
of  Philadelphia  have  caused  their  corporate  seal  to  be  hereunto  affixed 
this day  of ,  A.  D.  1867. 

This  is  the  paper  marked  No  2,  referred  to  by  the  witnesses.  Singleton 
A.  Mercer  and  Edwin  M.  Lewis,  in  their  testimony. 

8AM' L  C.  PERKINS, 
Commissioner  U.  8.  Court  of  Claims. 


PAPER  No.  3. 

Mechanics'  Bank,  New  York,  January  21,  1857. 

Dear  Sir  :  Mr.  Jacob  Barker,  formerly  of  this  city,  has  solicited 
and  obtained  from  us  a  paper  signed  by  Mr.  Richard  Irvin,  a  director 
of  this  bank,  and  sole  acting  trustee  of  the  late  Mechanics'  Bank, 
requesting  the  signatures  ot  the  officers  of  the  Farmers  and  Me- 
chanics' Bank,  Philadelphia,  to  a  disclaimer  of  any  interest  you  have 
or  may  have  had  in  a  portion  of  the  ten  million  loan  of  the  United 
States  government  in  1814. 

The  history  of  the  transaction  is  briefly  this:  It  appears  from  the 
books  of  the  bank,  and  also  from  the  original  certificate  of  the  stock, 
that  the  sum  ot  one  hundred  thousand  dollars  was  transferred  by  Mr. 
John  fc>lidell,  president  of  the  Mechanics'  Bank,  to  the  books  of  the 
Pennsylvania  Loan  Office,  in  the  name  of  Henry  Kuhl,  the  then 
cashier  ot  the  Farmers  and  Mechanics'  Bank,  Philadelphia,  to  be 
sold  apparently  for  the  benefit  and  account  of  the  Mechanics'  Bank, 
New  York,  but  really  for  the  benefit  ol  Mr.  Barker,  who  had  obtained 
advances  from  the  Mechanics'  Bank  to  the  extent  of  a  large  portion 
of  the  loan. 

I  am  perfectly  satisfied  that  Mr  Barker  is  the  only  party  interested 
in  the  stock  in  question,  and  have  no  hesitation  in  saying  that  he  is 
entitled  to  all  the  interest  there  may  exist  in  his  alleged  claim  for 
compensation  by  reason  of  more  favorable  terms  granted  to  subsequent 
takers  of  other  portions  of  the  loan  than  were  enjoyed  by  him. 
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You  will,  therefore,  confer  a  favor  oa  us,  as  well  as  on  Mr.  Barker, 
by  executing  the  paper  alluded  to,  as  we  have  a  claim  similar  to  that 
of  Mr.  Barker's,  the  resalt  of  which  depends  more  or  less  on  his 
success. 

Respectfully,  your  obedient  servant, 

a.  DE  ANGELIS, 

Cashier. 
E.  M.  Lewis,  Esq.,  Cashier. 

This  is  the  paper  referred  to  by  the  witness  Edwin  M.  Lewis  in 
his  testimony  as  paper  No.  3. 

SAM'L  C.  PERKINS, 
Commissioner  U.  S,  Court  of  Claims. 


Samuel  C.  Palmer,  a  witness  produced  on  the  part  of  the  plaintiffs, 
being  duly  sworn,  deposes  and  says :  My  name  is  Samuel  C.  Palmer  ; 
my  occupation  is  cashier  of  the  Commercial  Bank  of  Pensylvannia ; 
my  age  is  fifty-one ;  my  place  of  residence  for  the  past  year  has  been  No. 
131  South  Eighteenth  street,  in  the  city  of  Philadelphia ;  I  have  not  the 
slightest  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry  ;  I  am  not  related  to  the  claimants,  or  either  of  them,  nor 
to  their  assignor,  Jac  ib  Barker. 

1.  And  to  the  first  interrogatory,  which  is  as  follows:  First.  Is  there 
or  is  there  not  a  bank  at  Philadelphia  by  the  name  or  title  of  the 
Commercial  Bank  of  Philadelphia  ;  it  yea,  was  or  was  not  that  bank 
in  operation  in  the  years  1814,  1815,  and  1816?  Who  is  the  presi- 
dent and  who  is  the  cashier  of  that  bank  at  the  present  time,  and 
who  were  the  president  and  cashier  in  those  years?  he  answers : 

There  is  no  bank  at  Philadelphia  by  the  name  or  title  of  the  Com- 
mercial Bank  of  Philadelphia.  The  only  Commercial  Bank  in  Phila- 
delphfa  is  called  *'  The  Commercial  Bank  of  Pennsylvania."  This  is 
its  full  corporate  title.  The  said  bank  was  in  operation  in  the  years 
1814,  1815,  and  1816.  It  was  chartered  in  July,  1814^  I  think,  under 
the  general  banking  law.  But  it  had  been  in  operation  from  1810 
under  articles  of  association.  The  president  at  the  present  time  is 
Jo8e})h  Jones,  and  I  am  the  cashier.  Andrew  Bayard  was  president 
and  Joseph  Williams  the  cashier  in  1814,  1815,  and  1816. 

2.  To  the  second  interrogatory,  which  is  as  follows  :  Second.  Please 
examine  the  document  hereunto  appended,  marked  B,  and  say  for 
whose  account  the  original  stock  in  the  United  States  ten  million 
loan  to  the  amount  of  $161,503  18,  mentioned  thereon  as  standing 
in  the  name  of  the  said  bank,  was  held,  from  whom  it  was  received, 
according  to  the  books  kept  by  the  said  bank,  and  on  what  terms  it 
was  received  ?  he  answers  : 

I  cannot  find  on  examination  of  our  books — the  books  of  the  bank — 
any  entry  corresponding  with  this.  The  only  record  I  see  of  the 
matter,  or  that  appears  to  relate  to  it  at  all,  is  from  the  minutes  of 
the  14th  of  June,  1814,  authorizing  a  loan  to  be  made  to  the  Ameri- 
can Fire  Insurance  Company  on  the  5th  of  July  next  ensuing,  on  their 
transferring  to  the  bank  one  hundred  and  sixty  thousand  dollars  of 
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the  six  per  cent,  stock  of  the  United  States.  This  is  the  only  record 
of  the  transaction  I  have  been  able  t^o  find.  There  may  be  such  a 
a  record,  but  I  have  not  been  able  to  trace  it.  I  cannot  state  anything 
further  in  reference  to  the  matters  inquired  of  in  this  interrogatory. 

3.  To  the  third  interrogatory,  which  is  as  follows  :  3.  Did  or  did  not 
the  said  bank  receive  from  the  United  States  ten  per  cent,  supplemental 
stock  thereon,  as  mentioned  on  the  said  document  ?  he  answers : 

I  have  no  knowledge  as  to  the  matter  inquired  of  in  this  interroga- 
tory. 

4.  To  the  fourth  interrogatory,  which  is  as  follows :  4.  Was  or 
was  not,  according  to  the  books  of  the  said  bank,  the  said  supplemental 
stock  transferred  by  said  bank  ?  If  yea,  to  whom,  and  for  what  con- 
sideration ?  he  answers : 

I  am  not  able  to  answer  this  interrogatory  further  than  as  I  have 
already  stated  in  my  answer  to  the  second  interrogatory. 

5.  To  the  fifth  interrogatory,  which  is  as  follows:  5.  Did  or  did 
not  the  said  bank,  according  to  the  books  then  kept,  derive  any  benefit 
Irom  said  supplemental  stock  ?  Suppose  a  claim  for  a  further  allow- 
ance on  the  said  original  stock  should  be  established  by  virtue  of  the 
conditions  of  the  original  contract  made  on  the  2d  of  May,  1814,  with 
the  United  States  treasury  for  t^e  ten  million  loan,  to  whom  would 
such  allowance  belong?   he  answers: 

I  cannot  answer  the  matter  inquired  of  in  the  first  part  of  this  in- 
terrogatory, further  than  as  I  have  already  stated  in  my  answer  to 
the  second  interrogatory,  and  I  am  totally  unable  to  give  any  answer 
to  the  last  branch  of  this  interrogatory. 

1.  And  to  the  first  cross-interrogatory,  which  is  as  follows:  1. 
Have  you  personal  knowledge  of  the  existence  and  operations  of  the 
Commercial  Bank  of  Philadelphia  in  1814  and  1815,  and  who  consti- 
tuted its  officers  ?  he  answers : 

I  have  already  explained,  in  my  answer  to  the  first  direct  interroga- 
tory, that  the  only  Commercial  Bank  in  Philadelphia  is  the  Commer- 
cial Bank  of  Pennsylvania.  I  have  no  personal  knowledge  of  its 
existence  in  1814  and  1815,  and  who  constituted  its  officers  in  those 
years. 

2.  To  the  second  cross-interrogatory,  which  is  as  follows:  2.  Have 
you  any  personal  knowledge  concerning  the  stock  mentioned  in  exhibit 
B  ;  and  if  so,  when,  where,  and  how  did  you  acquire  it  ?  he  answers : 

I  have  no  p^sonal  knowledge  of  the  matter  inquired  of  in  this 
cross-interrogatory. 

3.  To  the  third  cross-interrogatory,  which  is  as  follows:  3.  Do 
you  know,  of  your  own  knowledge,  who  conveyed  the  same  to  the  Com- 
mercial Bank  of  Philadelphia  ?  he  answers : 

I  do  not.  I  have  stated  all  my  knowledge  on  the  subject,  in  the 
answer  to  the  second  direct  interrogatory. 

4.  To  the  fourth  cross-interrogatory,  which  is  as  follows :  4.  Do 
you  personally  know  that  the  ten  per  cent,  supplemental  stock  refer- 
red to  in  the  third  direct  interrogatory,  was  actually  issued  to  and 
received  by  said  bank?  he  answers :  ^ 

I  do  not. 
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5.  To  the  fifth  crosB-interrogatory,  which  is  as  follows  :  5.  Do  you 
personally  know  that  said  bank  transferred  the  same?    he  answers : 

I  do  not. 

6.  To  the  sixth  cross-interrogatory,  which  is  as  follows :  6.  If  you 
answer  the  fifth  direct  interrogatory,  then  state  how  you  know  to 
whom  the  allowance  referred  to  would  belong?  Do  you  know  of  any 
agr(:'ement  by  the  bank  on  that  subject?  he  answers: 

I  have  not  answered  the  fifth  direct  interrogatory  in  reference  to  said 
allowance.     I  know  of  no  agreement  by  the  bank  on  that  subject. 

7.  ffo  the  seventh  cross-interrogatory,  which  is  as  follows :  7-  Is 
there  any  entry  in  said  books,  of  such  an  agreement  ?  and  if  yea,  then 
give  a  copy  of  that  entry,  and  state  what  book  it  is  in  and  in  whose 
handwriting  said  entry  is?  he  answers: 

I  am  not  aware  of  any  such  entry.     I  have  not  been  able  to  find  any. 
And  in  conclusion  he  states,  1  know  of  no  other  matter  relatire 
to  the  claim  in  question. 

S.  C.  PALMER. 

State  of  Pennsylvania,  City  of  Philadelphia^  as: 

On  this  twenty-second  day  of  September,  anno  Domini  one  thousand 
eight  hundred  and  fifty-nine,  personally  came  Samuel  C.  Palmer,  the 
witness  above  named,  and  having  been  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  interrogatories  and 
cross-interrogatories  hereunto  annexed  and  specifically  directed  to  be 
propounded  to  said  witness,  were  severally  written  down  by  the  com- 
missioner and  propounded  to  said  witness;  and  the  answers  thereto 
were  written  down  by  the  commissioner  at  the  close  of  each  several 
interrogatory  and  cross-interrogatory,  respectively,  in  the  presence  of 
the  witness,  who  then  sulecribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Samuel  C.  Palmer,  taken  at  the  re- 
quest of  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of 
Jacob  Barker,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
the  said  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of 
Jacob  Barker. 

It  appearing  by  the  stipulation  of  the  solicitor  of  the  United  States, 
appended  to  the  said  interrogatories  and  cross-interrogatories,  that  he 
in  effect  waived  the  formal  notice  required  by  the  eleventh  rule  of  said 
court,  and  consented  that  the  said  interrogatories  and  cross-interrog- 
atories should  be  put  to  the  witness  by  Samuel  C.  Perkins,  commis- 
sioner, upon  certain  conditions  as  therein  set  forth;  and  I  accordingly 
certify :  First.  That  the  said  interrogatories  and  cross-interrogatories 
were  put  to  said  witness  without  the  presence  of  either  party  or  coun- 
sel. Second.  That  each  question  was  written  down,  and  followed  by 
the  answer.  And  third.  That  the  exhibit  marked  B,  in  relation  to 
which  the  above  witness  has  testified,  has  been  separated  from  said 
interrogatories  by  the  commissioner,  and  is  attached  to  these  his 
answers. 

SAMUEL  C.  PERKINS, 
Commissioner  United  States  Court  of  Claims, 
Commissioner's  fees,  §5  40. 
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Thomas  McEuen,  a  witness  produced  on  the  part  of  the  plaintiffs, 
Leing  duly  sworn,  deposes  and  says:  My  name  is  Thomas  McEuen  ; 
I  have  graduated  as  a  physician^  but  do  not  practice;  my  age  is  fifty- 
six  ;  my  residence  for  the  past  year  has  been  No.  1110  Walnut  street, 
Philadelphia;  I  have  no  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  I  am  not  related  in  any  degree  what- 
ever, that  I  am  aware  of,  to  the  claimants,  or  either  of  them,  nor  to 
their  assignor,  Jacob  Barker. 

1.  And  to  the  first  interrogatory,  which  is  as  follows :  First.  Was 
there  or  was  there  not  a  firm  by  the  name  of  McEuen,  Hale  &  David- 
son doing  business  at  Philadelphia  in  1814, 1815,  and  1816?  If  yea, 
what  was  the  nature  of  their  business,  and  what  were  the  names  of 
the  several  partners  in  that  firm  ?  Are  they  yet  living  ?  If  not,  who 
holds  custody  of  their  books  and  papers,  and  who  were  charged  with 
settling  their  affairs?  he  answers : 

There  was  a  firm  by  the  name  of  McEuen,  Hale  &  Davidson 
doing  business  at  Philadelphia  in  1814,  1815,  and  1816.  They 
were  called  brokers ;  that  was  their  business.  The  names  of  the 
several  partners  were  Thomas  McEuen,  Thomas  Hale,  and  William 
Davidson.  There  is  no  one  of  them  now  living.  I  do  not  know 
who  holds  the  custody  of  their  books  and  papers.  I  do  not  know 
that  their  books  and  papers  exist.  I  can  only  answer,  as  to  who  were 
charged  with  settling  their  affairs,  in  regard  to  Thomas  McEuen,  who 
withdrew  from  the  firm  before  his  death.  His  executors  had  the  set- 
tling of  his  affairs  ;  they  were  his  two  sons,  his  surviving  partners, 
and  Spencer  Sergeant,  and  I  think  the  widow  of  said  Thomas  McEuen. 
With  regard  to  the  other  partners,  or  the  firm,  I  have  no  knowledge 
as  to  who  were  charged  with  settling  their  affairs. 

2.  To  the  second  interrogatory,  which  is  as  follows:  Second.  Please 
examine  their  books,  and  it  you  find  thereon  any  account  kept  with 
Jacob  Barker  in  1814, 1815,  and  1816,  append  to  your  answer  a  copy 
of  such  account?  he  answers  : 

I  know  nothing  of  the  books  of  said  firm,  and  cannot,  therefore, 
make  the  examination  requested, 

3.  To  the  third  interrogatory,  which  is  as  follows:  Third.  Be  pleased 
also  to  look  at  the  accompanying  documents  from  the  treasury,  one 
marked  B  and  the  other  D,  and  say  what  disposition  was  made  of  the 
stock  thereon  enumerated,  according  to  the  entries  on  the  said  books, 
and  particularly  whether  or  not  the  $161,503  18  were  transferred  by 
McEuen,  Hale  &  Davidson  to  the  Commercial  Bank  of  Pennsylvania? 
If  yea,  whether  by  sale,  collateral  security  for  money  borrowed,  or 
how  otherwise,  and  on  what  terms  ?  he  answers  : 

I  am  unable  to  answer  any  of  the  matters  inquired  of  in  this  inter- 
rogatory ior  the  same  reason  as  stated  in  my  answer  to  the  last  pre- 
ceding interrogatory. 

4.  To  the  fourth  interrogatory,  which  is  as  follows:  Fourth.  Did  or 
did  not  the  said  bank  receive  from  the  United  States  ten  per  cent,  sup- 
plemental stock  thereon  ?  If  yea,  what  disposition  was  made  thereof? 
he  answers: 

I  know  nothing  of  the  matters  inquired  of  in  this  interrogatory. 

5.  To  the  fifth  interrogatory,  which  is  as  follows  :  Fifth.  Wa«  or 
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Vas  not  tho  whole  of  said  stock  supplemental  in  the  ten  million  loan  ? 
If  yea,  from  whom  was  it  received,  and  what  disposition  was  made  of 
it,  and  by  what  authority  ?  he  answers : 

I  have  no  knowledge  of  the  matters  inquired  of  in  this  interrog- 
atory. 

6.  To  the  sixth  interrogatory,  which  is  as  follows :  Sixth.  Please 
examine  the  debit  entry  of  the  16th  of  December,  1814,  on  the 
treasury  certificate  appended  hereunto,  marked  B,  and  if  you  find  any 
description  of  that  stock  on  the  books  of  the  said  firm,  please  append 
to  your  answer  a  copy  of  such  description  ?  he  answers : 

I  have  already  stated  that  I  know  nothing  of  the  books  of  said 
firm,  and  I  cannot,  therefore,  give  any  fuller  answer  to  the  matters 
inquired  of  in  this  interrogatory. 

7.  To  the  seventh  interrogatory,  which  is  as  follows:  Seventh.  Be 
pleased,  also,  to  examine  the  letter  book  of  the  said  firm,  and  if  you 
find  therein  any  copy  of  a  letter  or  letters  written  by  McEuen,  Hale 
&  Davidson  to  Jacob  Barker,  or  to  Messrs.  A.  M.  Lawrence  &  Co., 
New  York,  between  the  10th  and  20th  of  December,  1814,  please 
append  to  your  answer  copies  of  all  such  letters  ?  he  answers : 

For  the  reasons  already  stated,  knowing  nothing  of  the  books  of 
said  firm,  I  am  unable  to  make  the  examination  requested. 

1.  And  to  the  first  cross-interrogatory,  which  is  as  follows:  First. 
How  do  you  know  who  has  custody  of  the  books  of  the  firm  of  McEuen, 
Hale  &  Davidson  ?  he  answers : 

As  I  have  already  stated  in  my  answers  to  the  interrogatories  in 
chief,  I  do  not  know  that  said  books  exist,  or  who  has  the  custody 
of  them. 

2.  To  the  second  cross-interrogatory,  which  is  as  follows:  Second. 
How  do  you  know  who  were  charged  with  settling  their  affairs?  Was 
that  authority  in  writing  ?  he  answers : 

I  have  already  stated  in  my  answers  to  the  interrogatories  in  chief 
that  I  have  no  knowledge  who  were  charged  with  settling  the  aflfairs 
of  said  firm. 

3.  To  the  third  cross-interrogatory,  which  is  as  follows :  Third. 
Have  you  any  personal  knowledge  of  the  transfer  of  said  stock  spoken 
of  in  the  third  direct  interrogatory  ?  he  answers : 

I  have  not. 

4.  To  the  fourth  cross-interrogatory,  which  is  as  follows  :  Fourth. 
In  whose  handwriting  are  the  entries  you  refer  to  in  said  books^  and 
are  the  persons  making  them  living  ?  he  answers : 

I  have  made  no  reference  to  any  such  entries,  and  cannot  answer 
this  cross-interrogatory  more  fully. 

5.  To  the  fifth  cross-interrogatory,  which  is  as  follows:  Fifth,  How 
do  you  know  that  the  Commercial  Bank  of  Pennsylvania  received  the  ten 
per  cent,  supplemental  stock  referred  to  in  the  fourth  direct  interrog- 
atory, and  now  do  you  know  what  disposition  was  made  thereof?  he 
answers : 

I  have  no  knowledge  whatever  of  the  matters  inquired  of  in  this 
cross-i  nterrogatory . 

6.  To  the  sixth  cross- inter  rogatory,  which  is  as  follows:  Sixth.  How 
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do  you  know  that  said  $161,603  18  was  held  as  collateral  secnrity, 
and  the  terms  on  which  the  same  was  held  ?  he  answers : 

I  have  no  knowledge  of  the  matters  inquired  of  in  this  crosa- 
interrogatory. 

7.  To  the  seventh  cross-interrogatory,  which  is  as  follows:  Seventh. 
How  do  you  know  whether  the  whole  of  said  stock  was  supplemental, 
and  how  do  you  know  from  whom  it  was  received,  and  what  disposi- 
tion was  made  of  the  same;  and  how  do  you  know  hy  what  authority 
it  was  so  disposed  of,  and  do  you,  in  fact,  know  anything  of  your  own 
knowledge  about  said  authority  ?  he  answered : 

1  know  nothing  whatever  of  any  of  the  matters  inquired  of  in  this 
cross-interrogatory . 

8.  To  the  eighth  cross-interrogatory,  which  is  as  follows :  Eighth. 
If  you  append  copies  of  letters  from  McEuen,  Hale  &  Davidson  to 
Jacob  Barker,  which  bear  date  between  the  10th  and  20th  of  Decem- 
ber, 1814,  then  examine  all  the  letters  written  by  them  to  him  on 
Slid  letter  books  for  the  years  1814,  1815,  and  1816,  and  append 
copies  of  all  that  relate  to  the  same  subject  as  those  bearing  date  in 
December,  1814?  he  answers: 

I  have  appended  no  copies  of  such  letters  between  the  10th  and  20th 
of  December,  1814  ;  and  on  that  account,  and  for  the  reasons  already 
stated  in  my  previous  answers,  of  my  want  of  knowledge  as  to  said 
books,  I  am  unable  to  answer  this  cross-interrogatory  any  fuller. 

And,  in  conclusion,  he  states  :  I  know  of  no  other  matter  whatever 
relative  to  the  claim  in  question,  except  that  I  would  say,  that  while 
I  never  was  in  any  way  connected  with  the  business  of  the  firm  of 
McEuen,  Hale  &  Davidson,  I  remember  that  when  I  was  a  schoolboy 
I  sometimes  carried  money  to  be  deposited  for  the  firm,  and  took  cer- 
tificates to  the  United  States  loan  oflSce  to  be  transferred,  but  1  have 
no  recollection  whatever  of  any  particular  transaction. 

THOMAS  McEUEN. 


State  of  Pennsylvania,  City  of  Philadelphia^  as: 

On  this  twenty-third  day  of  September,  anno  Domini  eighteen 
hundred  and  fifty-nine,  personally  came  Thomas  McEuen,  the  witness 
above  named,  and  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  interrogatories  and  cross-inter- 
rogatories hereunto  annexed,  and  specifically  directed  to  be  propounded 
to  said  witness,  were  severally  written  down  by  the  commissioner  and 
ropounded  to  Faid  witness;  and  the  answers  thereto  were  written  down 
y  the  commissioner  at  the  close  of  each  several  interrogatory  and 
cross-interrogatory,  respectively,  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 
The  deposition  of  Thomas  McEuen,  taken  at  the  request  of  R.  R.  Ward, 
Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims,  in  the  name  of  the  said  R.  R.  Ward, 
Fitz  G.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker. 

It  appearing  by  the  stipulation  of  the  solicitor  of  the  United  States, 
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appended  to  the  said  interrogatories  and  cross-inter rogatories,  that  he 
in  eflFect  waived  the  formal  notice  required  by  the  eleventh  rule  of  said 
courts  and  consented  that  the  said  interrogatories  and  cross-interroga- 
tories should  be  put  to  the  witness  by  Samuel  C.  Perkins,  commissioner, 
upon  certain  conditions  as  therein  set  forth,  and  I  accordingly  certify: 
First,  That  the  said  interrogatories  and  cro3s-interrog:atorie8  were  put 
to  said  witness  without  the  presence  of  either  party  or  counsel.  Second. 
That  each  question  was  written  down  and  followed  by  the  answer. 
Third.  That  the  exhibits  marked  B  and  D,  in  relation  to  which  the 
above  wituiess  has  testified,  have  been  separated  from  said  idterroga- 
tories  by  the  commissioner ;  and  said  exhibit  marked  B  is  attached 
jointly  to  these  his  answers  and  the  answers  of  Samuel  C.  Palmer  and 
Hampton  L.  Carson,  who  have  also  testified  in  relation  to  the  same 
exhibit ;  and  said  exhibit  marked  D  is  attached  jointly  to  these  his 
answers  and  the  answers  of  Hampton  L.  Carson^  who  has  also  testified 
in  relation  to  the  same  exhibit. 

SAMUEL  0.  PERKINS, 
Commissioner  United  Slates  Court  of  Claims. 

Commissioner's  fees,  |6  70. 


Hampton  L.  Carson,  a  witness  produced  on  the  part  of  the  plaintiffs, 
being  duly  affirpaed,  (he  being  conscientiously  scrupulous  against 
taking  an  oath,)  says:  My  name  is  Hampton  L.  Carson  ;  my  occupa- 
tion is  that  of  a  merchant ;  I  am  fifty  years  of  age;  my  place  of  resi- 
dence for  the  past  year  has  been  at  Gerraantown,  or  the  twenty -second 
ward  of  the  city  of  Philadelphia  ;  I  have  no  interest,  direct  or  indi- 
rect, to  my  knowledge,  in  the  claim  which  is  the  subject  of  inquiry ; 
I  am  not  related  in  any  degree,  to  my  knowledge,  to  the  claimants, 
or  either  of  them,  nor  to  their  assignor,  Jacob  Barker. 

1.  And  to  the  first  interrogatory,  which  is  as  follows:  First.  Was 
there  or  was  there  not  a  firm  by  the  name  of  McEuen,  Hale  &  David- 
son, doing  business  at  Philadelphia  in  1814, 1815,  and  1816  ?  If  yea, 
what  was  the  nature  ot  their  business,  and  what  were  the  names  of 
the  several  partners  in  that  firm  ?  Are  they  yet  living  ?  If  not,  who 
holds  custody  of  their  books  and  papers,  and  who  were  charged  with 
settling  their  affairs  ?  he  answers : 

I  have  no  knowledge  of  the  existence  of  such  a  firm  as  is  inquired 
of,  or  of  their  business,  except  from  hearsay.  I  have  heard  there  was 
euch  a  firm,  and  that  they  were  brokers.  I  have  understood  that  the 
firm  consisted  of  Thomas  McEuen,  Thomas  Hale,  and  William  David- 
son. They  are  all  now  deceased.  I  do  not  know  who  holds  the  cus- 
tody of  their  books  and  papers.  I  do  not  know  who  were  charged 
with  settling  their  affairs  1  know  that,  after  Thomas  McEueu's 
death,  there  was  a  firm  of  Hale  &  Davidson,  composed  of  the  sur- 
viving partners  of  McEuen,  Hale  &  Davidson,  and,  I  presume,  the 
snrviving  partners  settled  the  affairs  of  the  former  firm. 

2.  To  the  second  interrogatory,  which  is  as  follows :  Second.  Please 
examine  their  books,  and  if  you  find  thereon  any  account  kept  with 
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Jacob  Barker  in  1814,  1815,  and  1816,  append  to  your  answer  a  copy 
of  such  account?  he  answers  : 

I  am  unable  to  examine  the  said  books,  as  I  do  not  know  who  has 
the  custody  of  them. 

3.  To  the  third  interrogatory,  whichis  as  follows:  Third.  Be  plee^ed, 
also,  to  look  at  the  accompanying  documents  from  the  treasury,  one 
marked  B  and  the  other  D,  and  say  what  disposition  was  made  of  the 
stock  thereon  enumerated,  according  to  the  entries  on  the  said  books; 
and  particularly  whether  or  not  the  $161,503  18  were  transferred  by 
McEueD^  Hale  &  Davidson  to  the  Commercial  Bank  of  Pennsylvania? 
If  yea,  whether  by  sale  of  collateral  security  for  money  borrowed,  or 
how  otherwise,  and  on  what  terms  ?  he  answers  : 

As  I  am  unable  to  examine  the  books  of  said  firm^  as  already  stated, 
I  am  unable  to  answer  any  of  the  matters  inquired  of  in  this  inter- 
rogatory. 

4.  To  the  fourth  interrogatory,  which  is  as  follows :  Fourth.  Did 
or  did  not  the  said  bank  receive  from  the  United  States  ten  per  cent, 
supplemental  stock  thereon ;  if  yea,  what  disposition  was  made 
thereof?  he  answers : 

I  have  no  knowledge  of  the  matter  inquired  of  in  this  interropjatory. 

5.  To  the  fifth  interrogatory,  which  is  as  follows :  Fifth.  Was  or 
was  not  the  whole  of  said  stock  supplemental  in  the  ten  million  loan; 
if  yea,  from  whom  was  it  received,  and  what  disposition  was  made  of 
it,  and  by  what  authority  ?  he  answers : 

I  have  no  knowledge  of  the  matters  inquired  of  in  this  interroga- 
tory. 

6.  To  the  sixth  interrogatory,  which  is  as  follows :  Sixth.  Please 
examine  the  debit  entry  of  the  16th  December,  1814,  on  the  treasury 
certificate  appended  hereunto,  marked  B,  and  if  you  find  any  descrip- 
tion of  that  stock  on  the  books  of  the  said  firm,  please  append  to  your 
answer  a  copy  of  such  description  ?  he  answers : 

As  I  am  unable  to  examine  the  books  of  said  firm,  I  am  unable  to 
answer  the  matters  inquired  of  in  this  interrogatory. 

7.  To  the  seventh  interrogatory,  which  is  as  follows :  Seventh. 
Be  pleased  also  to  examine  the  letter  book  of  the  said  firm,  and  if  you 
find  therein  any  copy  of  a  letter  or  letters  written  by  McEuen,  Hale, 
&  Davidson,  to  Jacob  Barker,  or  to  Messrs.  A.  M.  Lawrence  &  Co., 
of  New  York,  between  the  10th  and  20bh  of  December,  1814,  please 
append  to  your  answer  copies  of  all  such  letters  ?  he  answers  : 

For  the  reasons  already  stated  I  am  unable  to  answer  the  matters 
inquired  of  in  this  interrogatory,  as  I  am  unable  to  examine  said 
books. 

1.  And  to  the  first  cross-interrogatory,  which  is  as  follows :  First. 
How  do  you  know  who  has  custody  of  the  books  of  the  firm  of 
McEuen,  Hale,  &  Davidson?  he  answers: 

As  I  have  already  stated,  I  do  not  know  who  has  the  custody  of 
said  books. 

2.  To  the  second  cross-interrogatory,  which  is  as  follows :  Second. 
How  do  you  know  who  were  charged  with  settling  their  affairs  ?  was 
that  authority  in  writing  ?  he  answers : 

I  have  no  knowledge  of  the  matters  inquired  of  in  this  cross-inter- 
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rogatory,  except  the  presumption  I  have  stated  in  my  answer  to  the 
first  direct  interrogatory. 

3.  To  the  third  cross-interrogatory,  which  is  as  follows  :  Have  you 
any  personal  knowledge  of  the  transfer  of  said  stock  spoken  of  in  the 
third  direct  interrogatory  ?  he  answers  : 

I  have  not. 

4.  To  the  fourth  cross-interrogatory,  which  is  as  follows  :  Fourth. 
In  whose  handwriting  are  the  entries  you  refer  to  in  said  books,  and 
are  the  persons  making  them  living  ?  he  answers : 

I  have  not  referred  to  any  entries  in  said  books,  and  cannot  there- 
fore answer  this  cross- interrogatory. 

5.  To  the  fifth  cross-interrogatory,  which  is  as  follows:  Fifth. 
How  do  you  know  that  the  Commercial  Bank  of  Pennsylvania  received 
the  ten  per  cent,  supplemental  stock  referred  to  in  the  fourth  direct 
interrogatory,  and  how  do  you  know  what  disposition  was  made 
thereof  ?  he  answers  : 

I  have  no  knowledge  whatever  on  the  subjects  inquired  of  in  this 
cross-  interrogatory. 

6.  To  the  sixth  cross-interrogatory,  which  is  as  follows :  Sixth. 
How  do  you  know  that  said  $161,503  18  was  held  as  collateral  security, 
and  the  terms  on  which  the  same  was  held?  he  answers  : 

I  have  no  knowledge  whatever  of  the  matters  inquired  of  in  this 
cross-interrogatory. 

7.  To  the  seventh  cross-interrogatory,  which  is  as  follows:  Seventh. 
How  do  you  know  whether  the  whole  of  said  stock  was  supplemental, 
and  how  do  you  know  from  whom  it  was  received,  and  what 
disposition  was  made  of  the  same ;  and  how  do  you  know  by  what 
authority  it  was  so  disposed  of,  and  do  you,  in  fact,  know  anything  of 
your  own  knowledge  about  said  authority  ?  he  answers : 

I  have  no  knowledge  whatever  of  the  matters  inquired  of  in  this 
cross-interrogatory. 

8.  To  the  eighth  cross- interrogatory,  which  is  as  follows  :  Eighth. 
If  you  append  copies  of  letters  from  McEuen,  Hale,  &  Davidson  to 
Jacob  Barker,  which  bear  date  between  the  10th  and  20th  of  Decem- 
ber, 1814,  then  examine  all  the  letters  written  by  them  to  him  on 
said  letter  books  for  the  years  1814,  1816,  and  1816,  and  append 
copies  of  all  that  relate  to  the  same  subject  as  those  bearing  date  in 
December,  1814  ;  he  answers : 

I  have  appended  no  such  letters,  and  am  unable  to  examine  said 
books,  as  I  have  already  stated,  and  cannot  give  any  other  or  fuller 
answer  to  this  cross-interrogatory. 

And  in  conclusion  he  states  :  I  know  of  no  other  matter  relative  to 
the  claim  in  question. 

HAMPTON  L.  CARSON. 

State  of  Pennsylvania,  City  of  Philadelphia^  88 : 

On  this  twenty-fourth  day  of  September,  anno  Domini  one  thousand 
eight  hundred  and  fifty-nine,  personally  came  Hampton  L.  Carson, 
the  witness  above  named,  and  having  been  first  aflSrmed  (he  being 
conscientiously  scrupulous  against  taking  an  oath)  to  tell  the  truth, 
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the  whole  truth,  and  nothing  but  the  truth,  the  iQterrof;:atorie8  and 
cross  interrogatories  hereunto  annexed,  and  specifically  directed  to  be 
propounded  to  said  witness,  were  severally  written  down  by  the  com- 
missioner, and  propounded  to  said  witness  ;  and  the  answers  thereto 
were  written  down  by  the  commissioner  at  the  close  of  each  several 
interrogatory  and  cross-interrogatory,  respectively,  in  the  presence  of 
the  witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Hampton  L.  Carson,  taken  at  the 
request  of  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  assignees 
of  Jacob  Barker,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
the  said  B.  B.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  assignees 
of  Jacob  Barker. 

It  appearing,  by  the  stipulation  of  the  solicitor  of  the  United  States 
appended  to  the  said  interrogatories  and  cross-interrogatories,  that  he, 
in  eflFect,  waived  the  formal  notice  required  by  the  eleventh  rule  of 
said  court,  and  consented  that  the  said  interrogatories  and  cross-inter- 
rogatories should  be  put  to  the  witness  by  Samuel  C.  Perkins,  commis- 
sioner, upon  certain  conditions  as  therein  set  forth.  And  I  accordingly 
certify,  first.  That  the  said  interrogatories  and  cross-interrogatories 
were  put  to  said  witness  without  the  presence  ofeither  party  or  counsel. 
Second.  That  each  question  was  written  down  and  followed  by  the 
answer  ;  and  third.  That  the  exhibits  marked  B  and  D,  in  relatioa 
to  which  the  above  witness  has  testified,  have  been  separated  from 
said  interrogatories  by  the  commissioner  ;  and  said  exhibit  marked  B 
is  attached  jointly  to  these  his  answers  and  the  answers  of  Samuel  0- 
Palmer  and  Thomas  McEuen,  who  have  also  testified  in  relation  to 
the  same  exhibit ;  and  said  exhibit  marked  D  is  attached  jointly  to 
these  his  answers  and  the  answers  of  Thomas  McEuen,  who  has  also 
testified  in  relation  to  the  same  exhibit. 

SAMUEL  C.  PEEKINS, 
Commissioner  U.  S.  Court  of  Claims. 

Commissioner's  fees  $6  70. 
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I,  Samuel  C.  Perkius,  the  commissioner  within  named,  do  hereby 
certify  that  I  have  been  unable  to  take  the  evidence  of  James  Jones 
under  the  interrogatories  and  cross-interrogatories  hereunto  annexed, 
and  specifically  directed  to  him,  because  I  could  not  ascertain  who  the 
said  James  Jones  was,  nor  where  he  resided,  nor  could  I  find  him  ; 
and  no  directions  or  instructions  of  any  kind^  other  than  appear  in  the 
said  interrogatories  and  cross- interrogatories  and  the  stipulation 
thereto  annexed,  have  been  given  to  me  in  reference  to  the  taking  of 
the  depositions.  And  I  further  certify  that  the  within-named  George 
Abbott  has  informed  me  that  owing  to  ill  health  he  was,  at  the  time 
when  said  commission  reached  me,  is  now,  and  for  some  days  to  come 
will  be,  unable  to  give  his  answers  to  the  interrogatories  and  cross- 
interrogatories  addressed  to  him.  I,  the  said  commissioner,  have 
therefore  re-attached  exhibit  marked  C,  respecting  which  said  George 
Abbott  is  interrogated,  and  which  had  been  separated  by  me  from 
said  interrogatories.  And  the  same,  togetlier  with  the  interrogato- 
ries and  cross-interrogatories,  and  the  depositions  of  John  Horn,  jr., 
Harry  Peale,  Joseph  Swift,  Singleton  A.  Mercer,  Edwin  M.  Lewis, 
Samuel  0.  Palmer,  Thomas  McEuen,  and  Hampton  L.  Carson,  here- 
unto annexed,  I  return  to  the  honorable  the  Court  of  Claims. 

SAM'L  C.  PERKINS, 
ComnUssioner  United  States  Court  of  Claims. 

Philadelphia,  September  27,  1859. 


Depositions  of  F.  W.  Edmonds j  Richard  Irvin  and  G.  Be  Angelia. 

For  and  in  consideration  of  the  reserved  right  of  Jacob  Barker,  I, 
Richard  Irvin,  acting  trustee  of  the  late  Mechanics'  Bank,  of  the  city 
of  New  York,  hereby  transfer  and  set  over  unto  Jacob  Little,  R.  R. 
Ward,  and  Fitz  Q-.  Halleck,  assignees  of  Jacob  Barker,  all  the  rights 
and  claims  of  the  said  bank  arising  from  stock  in  the  United  States 
ten  million  loan,  part  of  the  twenty-five  million  loan  of  1814,  stand- 
ing in  the  name  of  John  Slidell,  president  of  the  Mechanics'  Bank, 
New  York,  when  more  favorable  terms  were  allowed  for  a  further 
portion  of  the  said  twenty-five  million  loan  than  has  been  allowed  for 
the  said  ten  million  loan. 

RIOH'D  IRVIN,  Trustee. 

New  York,  June  30,  1856. 


I,  Gideon  De  Angelis,  cashier  of  the  Mechanics'  Bank  of  the  city  of 
New  York,  hereby  certify  that  Richard  Irvin,  esq.,  was  duly  appointed 
by  the  president  and  directors  of  the  late  Mechanics'  Bank  trustee 
for  closing  the  concerns  of  the  said  bank. 

G.  DE  ANGELIS,  Cashier. 

Mbchanics'  Bane,  New  York,  June  3,  1856. 
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United  States  of  America,  ) 

State,  City,  and  County  of  New  York,  )  **' 

On  this  thirty-firat  day  of  July,  1856,  before  me,  a  commissioner 
of  the  Court  of  Claims,  personally  appeared  Richard  Irvin,  to  me 
known,  who  acknowledged  to  me  that  he  had  signed  and  executed  the 
preceding  instrument  of  transfer,  as  acting  trustee  of  the  late  Mechan- 
ics' Bank,  for  the  uses  and  purposes  therein  mentioned. 

JOHN  C.  DEVEREUX, 
Commiaaioner  of  Court  of  Claims, 


United  States  op  Amebica,  )     . 

State,  City,  and  County  of  New  York.  )  *' 

On  this  thirty-first  day  of  July,  A.  D.  1856,  before  me,  a  commis- 
sioner of  the  Court  of  Claims,  personally  appeared  Gideon  De  Angelis, 
to  me  known,  who  acknowledged  to  me  that  he  executed  the  pre- 
ceding certificate,  as  cashier  ot  the  Mechanics'  Bank  in  the  city  of 
New  York. 

JOHN  C.  DEVEREUX, 
Commimoner  of  Court  of  Claims. 


COURT  OP  CLAIMS. 


R.  R.  Wabd,  Fitz  Gt.  Hallbck,  and  Jacob  Littlb  vs.  The  United 

States. 

Questions,  on  the  part  of  plaintiffs,  to  be  propounded  to  witnesses  before 
John  G.  Devereux,  commissioner  of  the  aforesaid  court,  on  Wednes- 
day, the  22d  of  June,  1859,  at  10  o'clock  a,  m.,  at  the  comer  of 
Exchange  Place  and  William  street.  New  York, 

To  F.  W.  Edmonds,  esq.: 

First.  Has  the  charter  of  the  Mechanics'  Bank,  which  existed  in 
New  York  in  1814,  expired  ;  if  so,  when? 

Second.  Who  was  president  of  that  bank  in  the  years  1814  and  1815 ; 
does  he  or  does  he  not  yet  live  ? 

Third.  Were  or  were  not  commissioners  appointed  trustees  to  wind 
up  the  affairs  of  that  corporation ;  if  so,  by  whom,  when,  and  who 
were  they  ? 

Fourth.  Be  pleased  to  examine  the  conveyance  appended  hereunto, 
and  say  whether  or  not  the  signature  thereto  is  that  of  Richard  Irvin ; 
if  it  is,  whether  or  not  you  sanction  and  confirm  the  same? 

Fifth.  How  was  the  stock  in  question  held  by  the  said  bank ;  on 
whose  account ;  and  if  as  collateral  security  for  money  lent,  to  whom; 
and  has  or  has  not  said  debt  been  paid  ? 
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Sixth.  Was  or  was  not  Jacob  Barker  indebted  to  the  said  bank 
when  its  charter  expired  ? 

Seventh.  Had  or  had  not  the  said  bank  any  interest  in  the  said 
stock,  after  the  said  debt  was  paid,  other  than  as  trustees  of  Jacob 
Barker  ? 

To  Richard  Irvin  : 

First.  Who  was  president  of  the  Mechanics'  Bank  of  New  York  in 
the  years  1814  and  1815  ? 

Second.  Does  he  or  does  he  not  yet  live? 

Third.  Were  or  were  not  commissioners  appointed  trustees  to  wind 
up  the  affairs  of  that  corporation  ;  if  so,  by  whom,  when,  and  who 
were  they  ? 

Fourth.  Be  pleased  to  examine  the  conveyance  hereunto  appended, 
and  say  whether  or  not  the  signature  was  made  by  you  ?  Do  you  now 
confirm  it  ? 

Fifth.  How  was  the  stock  in  question  held  by  the  said  bank ;  oa 
whose  account ;  and  if  as  collateral  security  for  money  lent,  to  whom ; 
and  has  or  has  not  said  debt  been  paid  ? 

Sixth.  Was  or  was  not  Jacob  Barker  indebted  to  the  said  bank 
when  its  charter  expired  ? 

Seventh.  Had  or  had  not  the  said  bank  any  interest  in  the  said 
stock,  after  the  said  debt  was  paid,  other  than  as  trustees  of  Jacob 
Barker  ? 

To  Gideon  De  Angelis  : 

First.  Are  you  in  the  employment  of  the  Mechanics'  Bank  of  New 
York? 

Second.  When  its  old  charter  expired,  were  or  were  not  commis- 
sioners appointed  to  settle  its  affairs ;  if  yea,  when,  by  whom,  and 
who  were  they  ? 

Third.  Be  pleased  to  examine  the  annexed  conveyance  and  say  by 
whom  it  is  subscribed,  and  whether  or  not  you  witnessed  the  same  ? 


Cross-interrogatories,  proposed  by  the  solidfor  in  behalf  of  the  defendants 
to  be  put  to  F.  W.  Edmunds, 

1.  Who,  if  anybody,  were  appointed  commissiooers  or  trustees  to 
wind  up  the  affairs  of  the  said  Mechanics'  Bank ;  and  when,  and  how, 
and  by  whom  ;  and  was  said  appointment  in  writing ;  and  how  many 
of  said  commissioners  or  trustees  are  now  living  and  where  do  they 
reside  ? 

2.  When,  where,  and  under  what  circumstances  did  Bichard  Irvin 
sign  the  paper  mentioned  in  the  4th  direct  interrogatory ;  and  did  he 
do  it  at  your  request,  or  by  any  direction  or  authority  from  you  ;  and 
if  yea,  when,  where,  and  how,  and  under  what  circumstances,  did  you 
give  that  direction  or  authority  ? 

3.  Were  you,  in  fact,  one  of  the  said  trustees  or  commissioners,  and 
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did  yoa  take  upon  yonrself  to  act,  or  direct,  or  control,  or  have  any- 
thing to  do  with  the  said  trust ;  and  if  yea,  what  have  you  done  in 
the  premises ;  and  why  have  you  not  iwted  throughout  the  whole  busi- 
ness? 

4.  Have  you  done  any,  and  what,  act  to  sanction  and  confirm  the 
said  act  of  said  Irvin  in  signing  said  paper ;  and  when  and  how  did 
you  do  so  ;  and  why  did  you  not  do  so  when  you  refused  to  act  gen- 
erally in  the  discharge  of  said  trust? 

5.  How  do  you  know  that  said  Barker  was  entitled  to  the  advan- 
tages vested  in  said  paper ;  and  have  you  ever  seen  any  written  agree- 
ment to  that  effect  ? 

6.  How  do  you  know  that  the  stock  mentioned  in  the  5th  direct 
interrogatory  was  held  as  collateral,  or  in  trust,  or  ia  any  other  man- 
ner than  as  the  property  of  the  bank? 

7.  If  you  answer  that  it  was  held  as  collateral  to  secure  a  debt,  to 
whom  was  that  debt  due,  and  for  what  was  it  due,  and  what  was  the 
amount  thereof,  and  how  do  you  know  that  the  same  has  been  paid, 
and  when  and  how  was  it  paid ;  and  why  was  not  said  stock  returned 
when  it  was  paid  ;  and  why  was  not  the  whole  transaction  between 
the  parties  thereto  closed  and  ended  when  said  payment  was  made,  if 
it  was,  in  fact,  made  ? 

8.  How  do  you  know  that  Jacob  Barker  was  or  was  not  indebted  to 
said  bank  when  its  charter  expired? 

9.  How  do  you  know  that  said  bank,  after  the  payment  of  said 
Barker's  debt,  had  no  interest  in  the  said  stock;  and  how  do  you  know 
that  said  bank  was  a  trustee  for  said  Barker?  Is  there  any  written 
evidence  that  said  bank  was  trustee  ?  State  what  that  evidence  is,  and 
attach  a  copy  thereof. 

10.  Have  the  plaintiffs,  or  Jacob  Barker,  or  any  one,  on  their 
account^  applied  to  you  to  confirm  or  approve  the  act  of  said  Irvin  in 
making  and  executing  the  paper  hereto  annexed,  purporting  to  have 
been  signed  by  him ;  and  if  so,  when,  and  where,  and  for  what  pur- 
pose? 

R.  H.  GILLET, 

Solicitor. 
Dated  July  18,  1859. 


CrosS'ifUerrogalorlea  proposed  by  the  solicitor  in  behalf  of  the  defendants 
to  the  plaintiffs  witness,  liichard  Irvin. 

1.  If,  in  reply  to  the  3d  direct  interrogatory,  you  state  that  com- 
missioners were  appointed  trustees  to  wind  up  the  affairs  of  the  Me- 
chanics' Bank,  then  state  when,  where,  how,  and  by  whom  were  they 
appointed ;  and  are  they,  or  either,  and  which,  of  them,  now  living; 
and  where  do  they  reside? 

2.  If  you,  in  answer  to  the  4th  direct  interrogatory,  state  that  you 
signed  the  paper  there  referred  to,  state  when,  where,  and  under  what 
circumstances  you  did  so,  and  by  whose  direction  and  authority  you 
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acted,  and  what  personal  knowledge  you  have  of  the  facts  and  circum- 
etances  therein  recited  ? 

3.  Have  you  any  personal  knowledge  how  the  stock  referred  to  in 
the  5th  direct  interrogatory  was  held ;  and  if  so,  when,  where,  and 
how  did  you  acquire  it ;  and  is  there  any  record  of  the  manner  of  hold- 
ing ;  and  if  so,  where  is  that  record,  and  furnish  a  copy  thereof.  ? 

4.  How  do  you  know  that  the  same  was  held  as  collateral  security 
for  money  lent,  and  what  personal  knowledge  have  you  that  said  debt 
has  been  paid,  and  how  was  the  same  paid,  and  when  and  by  whom? 

5.  If  you  say,  in  answer  to  the  6th  direct  interrogatory,  that  Jacob 
Barker  was  indebted  to  said  bank,  state  whether  you  know  this  fact 
personally,  and  when,  where,  and  how  you  learned  that  fact. 

6.  If,  in  reply  to  the  7th  direct  interrogatory,  you  state  that  said 
Barker  had  an  interest  in  the  stock  therein  referred  to,  state  how  you 
know  that  fact,  and  when,  and  where,  and  how  you  first  learned  the 
fact ;  and  if  you  learned  it  by  any  written  instrument,  state  what 
that  instrument  is,  and  where  it  is,  and  annex  a  copy  thereof  to  your 
answer  to  this  interrogatory. 

7.  If,  in  reply  to  said  7th  interrogatory,  you  state  that  said  bank 
had  eaid  stock  as  a  trustee,  state  when,  how,  where,  and  to  whom 
said  bank  disposed  of  said  stock,  and  at  whose  request,  and  at  what 
price,  and  whether  the  purchaser  was  advised^  at  the  time,  that  the 
whole  interest  was  not  passed,  but  that  the  bank  retained  an  interest 
for  the  use  of  itself,  or  of  said  Barker,  or  anything,  and  what,  upon 
that  subject  ? 

8.  Did  not  said  bank  keep  a  record  of  all  its  importants  contracts 
and  transactions,  and  agreements  at  all  times,  and  particularly  in  the 
years  1814  and  1815. 

9.  Have  you,  as  a  trustee  for  those  interested  in  said  bank,  or  its 
assets,  made  and  settled  your  account  with  those  interested  ;  and  if 
not,  why  have  you  not  done  so,  and  have  those  interested  ever  author- 
ized you  to  make  any  assignment  or  release  to  said  Baker,  or  to  his 
assignees,  of  the  interest  mentioned  in  the  said  paper,  hereto  annexed, 
signed  by  you ;  and  if  yea,  then  state  when,  where,  how,  and  by 
whom,  and  in  what  manner  you  were  authorized  to  do  so,  and  have 
you  any  written  evidence  of  such  authority  ? 

10.  Have  you  recently  been  conversed  with  in  relation  to  the  sub- 
ject-matter embraced  in  the  plaintiflFs'  interrogatories  by  the  plaintiffs,  , 
or  any  one,  on  their  behalf,  and  whom  ?  I 

11.  When  did  you  last  examine  the  books  and  papers  of  the  said 
Mechanics'  Bank,  and  for  what  purpose,  and  at  whose  instance  ? 

12.  What  has  been  your  occupation  and  employment  since  the  ex- 
piration of  the  charter  of  said  Mechanics'  Bank ;  and  are  you  one  of 
the  persons  who  assigned  the  whole,  or  nearly  the  whole,  of  the  capi- 
tal and  assets  of  that  bank  to  another  corporation  or  association  ? 

R.  H.  GILLET, 

SolicUor. 
Dated  July  18,  1859. 
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Cross- ifUerrogatories  proposed  by  the  solicitor  in  beJialf  of  the  defendants 
to  the  plaintiffs'  toitnessy  Gideon  de  Angdis, 

1.  If  you  answer  the  let  direct  interrogatory  to  the  effect  that  you 
are  in  the  employment  of  the  Mechanics'  Bank  of  New  York,  state 
how  long  you  have  been  so,  and  when  that  bank  was  first  organized  ? 

2.  If  you  answer  the  2d  direct  interrogatory  by  stating  that  com- 
missioners were  appointed,  then  state  when,  by  whom,  how,  and  at 
whose  instance  that  was  done^  and  was  that  appointment  in  writing, 
and  are  such  commissioners,  or  which  of  them,  living,  and  where? 

3.  If,  in  answer  to  the  3d  direct  interrogatory,  you  shall  state  that 
you  signed  the  paper  referred  to  therein,  when,  where,  and  under  what 
circumstances,  and  by  what  authority,  and  how  and  when  conferred, 
did  you  sign  the  same ;  but  if  you  answer  that  you  did  not  do  so,  but 
that  another  person  signed  the  same,  and  that  you  witnessed  the 
same,  then  state  when,  where,  and  at  whose  instance  did  you  witness 
the  same,  and  did  you  subscribe  your  name,  and  when,  as  such  wit- 
ness? 

R.  H.  GILLET, 

Solicitor. 
Dated  July  18,  1859. 


The  solicitor  consents  that  the  annexed  interrogatories  and  cross- 
interrogatories  may  be  put  to  the  witnesses  therein  named  by  John 
C.  Devereux,  a  commissioner  of  the  Court  of  Claims,  and  their  answers 
taken  down  ;  and  that  the  same  may  be  used  with  the  same  force  and 
effect  as  if  done  in  his  presence  or  notice,  upon  the  following  condi- 
tions : 

1.  That  the  witnesses  be  sworn  and  examined,  and  their  answers 
taken  down,  by  the  commissioner  ;  he  and  the  witness,  in  each  case, 
being  alone,  and  not  in  the  presence  of  either  party,  or  their  counsel, 
or  other  person 

2.  That  when  the  answers  are  taken  down  and  signed  the  commis- 
sioner shall  seal  up,  in  an  envelope,  and  enclose  the  same,  by  mail, 
to  the  clerk  of  this  court. 

3.  That  it  must  appear,  by  the  said  commissioner's  certificate,  that 
the  testimony  was  taken  and  forwarded  in  conformity  with  this  stipu- 
lation. 

R.  H.  GILLET, 

Solicitor. 
Dated  June  18,  1859. 

The  commissioner  should  put  the  formal  questions  required  by  the 
rules,  whether  contained  in  the  interrogatories  or  not. 

Rep.  C.  C.  258 6 
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Depositions  of  witnesses  produced,  swom^  and  examined  pursuant  to  the 
interrogatories  and  cross-interrogatories  hereto  annexed, 

Francis  W.  Edmonds  was  examined  as  follows : 

Question.  What  is  your  name,  occupation,  age,  and  place  of  resi- 
dence for  the  past  year  ? 

Answer.  My  name  is  Francis  W.  Edmonds;  I  am  at  present  en- 
gaged in  commercial  business  at  the  city  of  New  York;  am  forty  years 
of  age  and  upwards,  and  have  resided  during  the  past  year  at  East- 
Chester,  Westchester  county,  New  York. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  of 
Jacob  Barker  against  the  United  States,  at  present  the  subject  of  in- 
quiry ? 

Answer.  I  have  none. 

Question.  Are  you  related  to  Jacob  Barker,  the  claimant,  in  any 
way? 

Answer.  I  am  not. 

Question.  Has  the  charter  of  the  Mechanics'  Bank,  which  existed 
in  New  York  in  1814,  expired;  and  if  so,  when? 

Answer.  It  expired  somewhere  in  1830. 

Question.  Who  was  president  of  that  bank  in  the  years  1814  and 
1815;  does  he  or  does  he  not  yet  live? 

Answer.  John  Slidell,  I  think;  he  is  dead. 

Question.  Were  or  were  not  commissioners  appointed  trustees  to 
wind  up  the  affairs  of  that  corporation  ;  if  so,  by  whom,  when,  and 
who  were  they  ? 

Answer.  The  old  Mechanics'  Bank,  which  expired  in  1830,  was  re- 
newed by  act  of  the  legislature,  and  again  expired  in  January,  1855, 
1  think;  commissioners  or  trustees  were  appointed  by  the  then  exist- 
ing board  of  directors  to  wind  up  the  affairs  of  the  bank  as  renewed  ; 
they  were  so  appointed  about  the  time  when  the  renewed  charter  ex- 
pired; those  trustees  were  Richard  Irvin,  Robert  Kelly,  and  myself. 

Question,  Be  pleased  to  examine  the  conveyance  appended  hereto, 
and  say  whether  or  not  the  signature  thereto  is  that  of  Richard  Irvin; 
and  if  it  is,  whether  or  not  you  sanction  and  confirm  the  same  ? 

Answer.  The  signature  is  that  of  Richard  Irvin;  and  I  sanction 
and  confirm  said  conveyance. 

Question.  How  was  the  stock  in  question  held  by  the  said  bank;  on 
whose  account;  and  if  as  collateral  security  for  money  lent,  to  whom; 
and  has  or  has  not  said  debt  been  paid  ? 

Answer.  All  that  I  know  nothing  about,  as  I  did  not  enter  the 
bank  till  1839. 

Question.  Was  or  was  not  said  Jacob  Barker  indebted  to  said  bank 
when  its  charter  expired? 

Answer.  He  was  not  indebted  to  the  Mechanics'  Bank  when  it^ 
charter  finally  expired  in  1855,  as  to  my  knowledge  between  1830  and 
then. 

Question.  Had  or  had  not  the  said  bank  any  interest  in  the  said 
stock  after  the  said  debt  was  paid  other  than  as  trustee  of  Jacob 
Barker  ? 
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Answer.  I  don't  know  anything  about  that;  my  opinion  is  they  had 
not. 

CrosS'ifUerrogatoriea, 

Question.  Who,  if  anybody,  were  appointed  commissioners  or  trus- 
tees to  wind  up  the  affairs  of  the  said  Mechanics'  Bank;  and  when, 
and  how,  and  by  whom;  and  was  that  appointment  in  writing;  and 
how  many  of  said  commissioners  or  trustees  are  now  living;  and 
where  do  they  reside  ? 

Answer.  I  have  already  answered  this  question  in  great  part;  the 
appointment  was  made,  in  due  course,  by  the  board  of  directors  of 
the  bank,  I  presume  in  writing  or  by  resolution,  entered  in  its  minutes; 
I  have  not  access  now  to  those  minutes,  or  the  papers  of  the  late  bank; 
Mr.  Kelly,  one  of  the  commissioners,  is  dead;  Mr.  Irvin  is  living 
and  resides  in  the  city  of  New  York,  I  believe. 

Question.  When,  where,  and  under  what  circumstances  did  Richard 
Irvin  sign  the  paper  mentioned  in  the  4th  direct  interrogatory;  and 
did  he  do  it  at  your  request,  or  by  any  direccion  or  authority  from 
you;  and  if  yea,  when,  where,  and  how,  and  under  what  circumstances, 
did  you  give  that  direction  or  authority? 

Answer.  When  Mr.  Irvin  signed  the  paper  in  question  he  was  the 
sole  acting  trustee;  I  ceased  to  act  as  trustee  when  I  retired  from  the 
Mechanics'  Bank  in  1855;  I  was  not  knowing,  at  the  time,  to  his  ex- 
ecuting the  paper,  but  I  confirm  and  sanction  his  act  in  doing  so. 

Question.  Were  you,  in  fact,  one  of  the  said  trustees  or  commis- 
sioners; and  did  you  take  upon  yourself  to  act,  or  direct,  or  control, 
or  have  anything  to  do  with  the  said  trust;  and  if  yea,  what  have  you 
done  in  the  premises  ;  and  why  have  you  not  acted  throughout  the 
whole  business  ? 

Answer.  I  acted  as  trustee  until  my  retirement  from  the  bank,  and 
then  ceased  to  act,  as  I  had  discontinued  my  connexion  with  the 
bank. 

Question.  Have  you  done  any  and  what  act  to  sanction  and  confirm 
the  said  act  of  the  said  Irvin  in  signing  said  paper  ;  and  when  and 
how  did  you  do  so  ;  and  why  did  you  not  do  so  when  you  refused  to 
act  generally  in  the  discharge  of  said  trust? 

Answer.  When  the  old  bank  ceased,  in  1855,  a  new  institution  was 
organized  under  the  general  banking  law  by  the  same  name;  the  trust 
in  question  was  necessarily  executed  in  connexion  with  the  new  Me- 
chanics' Bank  so  instituted;  I  ceased  to  act  as  trustee,  therefore,  when 
I  leit  the  bank,  but  all  the  business  of  the  trust  was  closed  before  I 
had  so  ceased  to  act,  as  I  supposed;  this  matter  of  Mr.  Barker's  sub- 
sequently arose,  and  was  attended  to  by  Mr.  Irvin  alone,  as  he  was 
then  the  sole  acting  trustee. 

Question.  How  do  you  know  that  said  Barker  was  entitled  to  the 
advantages  recited  in  said  paper;  and  have  you  ever  seen  any  written 
agreement  to  that  effect  ? 

Answer.  I  did  not  investigate  the  matter,  and  cannot  answer  this 
question;  I  know  nothing  about  Mr.  Barker's  old  transactions  with 
the  bank,  which  were  before  my  connexion  with  it,  and  have  seen  or 
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know  of  no  written  or  other  agreement  between  Mr.  Barker  and  the 
bank. 

Question.  If  you  answer  that  it  was  held  as  collateral  to  secure  a 
debt,  to  whom  was  that  debt  due,  and  for  what  was  it  due,  and  what 
was  the  amount  thereof,  and  how  do  you  know  that  the  same  has 
been  paid;  and  when  and  how  was  it  paid;  and  why  was  not  said  stock 
returned  when  it  was  paid;  and  why  was  not  the  whole  transaction 
between  the  parties  thereto  closed  and  ended  when  said  payment  was 
made,  if  it  was  in  fact  made  ? 

Answer.  For  reasons  before  stated,  I  know  nothing  whatever  about 
the  matter  of  this  question. 

Question.  How  do  you  know  that  Jacob  Barker  was  or  was  not  in- 
debted to  said  bank  when  its  charter  expired  ? 

Answer.  I  was  familiar  with  the  business  of  the  bank;  we  made  out 
accounts  so  as  to  have  a  full  settlement  of  all  its  affairs  ;  Mr.  Barker 
was  not  then  among  its  debtors;  I  refer  to  the  final  expiration  of  the 
charter  of  the  old  bank  in  1855. 

Question.  How  do  you  know  that  said  bank,  after  the  payment  of 
S:iid  Barker's  debt^  had  no  interest  in  the  said  stock;  and  how  do  you 
know  that  said  bank  was  a  trustee  for  said  Barker  ;  is  there  any  writ- 
ten evidence  that  said  bank  was  such  trustee?  And  if  so,  state  what 
that  evidence  is,  and  attach  a  copy  thereof. 

Answer.  I  have  no  knowledge  or  information,  as  before  stated, 
which  could  enable  me  to  answer  this  question. 

Question.  Have  the  plaintiffs,  or  Jacob  Barker,  or  any  one  on  their 
account,  applied  to  you  to  confirm  or  approve  the  act  of  said  Irvin  in 
making  and  executing  the  paper  hereto  annexed,  purporting  to  have 
been  signed  by  him ;  and  if  so,  when,  where,  and  for  what  purpose  ? 

Answer.  Ho  such  application  has  been  made  to  me  by  any  one. 

Question.  Do  you  know  any  other  matter  relative  to  the  claim  in 
question  ? 

Anawer.  I  do  not. 

F.  W.  EDMONDS. 


Richard  Irvin  was  examined  as  follows : 

Question.  What  is  your  name,  occupation,  age,  and  place  of  resi- 
dence for  the  past  year  ? 

Answer.  My  name  is  Richard  Irvin  ;  I  am  a  merchant,  fifty  years 
of  age  and  upwards,  and  have  resided  in  the  city  of  New  York  during 
the  past  year. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  of 
Jacob  Barker  against  the  United  States,  at  present  the  subject  of  in- 
quiry ? 

Answer.  I  have  none. 

Question.  Are  you  related  to  Jacob  Barker,  the  claimant,  or  any 
or  either  of  his  assignees  in  any  way? 

Answer.  I  am  not. 

Question.  Who  was  president  of  the  Mechanics'  Bank  of  New  York 
in  the  years  1814  and  1815? 
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Answer.   John  Slidell,  I  believe. 

Question.  Does  he  or  does  he  not  yet  live? 

Answer.  He  is  dead. 

Question.  Were  or  were  not  commissioners  appointed  trustees  to 
wind  up  the  affairs  of  that  corporation?  If  so,  by  whom,  when,  and 
who  were  they  ? 

Answer.  Francis  W.  Edmonds,  Robert  Kelly,  and  I,  were  ap- 
pointed such  commissioners.  We  were  appointed,  in  the  year  1855, 
by  the  board  of  directors  of  the  Mechanics'  Bank. 

Question.  Be  pleased  to  examine  the  conveyance  hereunto  ap- 
pended, and  say  whether  or  not  the  signature  was  made  by  you.  Do 
you  now  confirm  it  ? 

Answer.  The  signature  thereto  is  mine.     I  now  confirm  it. 

Question.  How  was  the  stock  in  question  held  by  the  said  bank ; 
on  whose  account ;  and  if  as  collateral  security  for  money  lent,  to 
whom,  and  has  or  has  not  said  debt  been  paid? 

Answer.  The  stock  was  held  as  collateral  security  on  said  Barker's 
account  for  money  lent  him  by  the  bank.  The  debt  for  which  said 
stock  was  held  as  collateral  has  been  paid. 

Question.  Was  or  was  not  Jacob  Barker  indebted  to  said  bank 
when  its  charter  expired. 

Answer.  He  was  not. 

Question.  Had  or  had  not  the  said  bank  any  interest  in  the  said 
stock,  after  the  said  debt  was  paid,  other  than  as  trustee  of  Jacob 
Barker  ? 

Answer.  It  had  not. 

Answers  to  cross-interrogatories. 

Question.  If,  in  reply  to  the  third  direct  interrogatory,  you  state 
that  commissioners  were  appointed  trustees  to  wind  up  the  affairs  of 
the  Mechanics*  Bank,  then  8tat«  when,  where,  aad  how,  and  by  whom 
were  they  appointed,  and  are  they,  or  any  and  which  of  them,  now 
living? 

Answer.  They  were  appointed  in  1855,  at  this  city,  by  the  board 
of  directors  of  the  bank.  Mr.  Edmonds  is  living,  but  Mr.  Kelly  is 
dead. 

Question.  If  you,  in  answer  to  the  fourth  interrogatory,  state  that 
you  signed  the  paper  therein  referred  to,  state  when  and  where  and 
under  what  circumstances  you  did  so,  and  by  whose  direction  and 
authority  you  acted,  and  what  personal  knowledge  you  have  of  the 
facts  and  circumstances  therein  recited  ? 

Answer.  I  signed  the  paper  referred  to  at  the  Mechanics'  Bank  at 
the  time  of  its  date,  at  the  request  of  Mr.  Barker,  after  satisfying 
myself  that  he  was  entitled  to  it.  I  executed  it  under  niy  authority 
as  trustee,  after  an  inspection  of  the  books  o.f  the  bank  and  consulta- 
tion with  its  officers.  I  have  no  personal  knowledge  otherwise  of  the 
facts  and  circumstances  stated  in  that  paper. 

Question.  Have  you  any  personal  knowledge  how  the  stock  referred 
to  in  the  fifth  direct  interrogatory  was  held ;  and  if  so,  when,  where. 
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and  liov^  JiJ  you  acquire  it,  auu  i8  tliere  auy  record  of  the  manner  of 
holding;  and  if  bo,  where  is  that  record,  and  furnish  a  copy  thereof? 

Answer.  I  have  no  personal  knowledge  how  such  stock  was  held, 
and  am  not  aware  that  there  is  any  such  record  as  that  inquired  of. 

Question.  How  do  you  know  that  the  same  was  held  as  collateral 
security  for  money  lent,  and  what  personal  knowledge  have  you  that 
said  debt  has  been  paid,  and  how  was  the  same  paid,  and  when  and 
by  whom  ? 

Answer.  I  only  know  from  the  books  of  the  bank  that  the  stock 
was  held  as  collateral  security  for  money  lent.  I  have  no  personal 
knowledge  on  the  subject.  I  only  know  from  the  books  that  the  debt 
of  Mr.  Barker  has  been  paid,  but  do  not  know  how,  or  when,  or  by 
whom  it  was  paid. 

Question.  If  you  say,  in  answer  to  the  sixth  direct  interrogatory, 
that  Jacob  Barker  was  indebted  to  said  bank,  state  whether  you  know 
this  fact  personally,  and  when,  where,  and  how  you  learned  that 
fact. 

Answer.  I  know  the  fact  referred  to  only  from  the  books  of  the 
bank  and  the  information  of  its  officers. 

Question.  If,  in  reply  to  the  seventh  direct  interrogatory,  you  state 
that  said  Barker  had  an  interest  in  the  stock  therein  referred  to,  state 
how  you  know  that  fact,  and  when  and  where,  and  how  you  first 
learned  the  fact ;  and  if  you  learned  it  by  any  written  instrument, 
state  what  that  instrument  is,  and  where  it  is,  and  annex  a  copy 
thereof  to  your  answer  to  this  interrogatory. 

Answer.  I  know  that  Mr.  Barker  was  interested  in  the  stock  re- 
ferred to  only  from  the  books  of  the  bank  and  the  information  of  its 
officers.  I  first  heard  of  it  preparatory  to  signing  the  agreement  re- 
ferred to  as  trustee.  I  have  no  knowledge  of  the  fact  of  his  interest 
from  any  written  instrument. 

Question.  If,  in  reply  to  said  seventh  interrogatory,  you  state  that 
said  bank  held  said  stock  as  a  trustee,  state  when,  how,  where,  and 
to  whom  said  bank  disposed  of  said  stock,  and  at  whose  request,  and 
at  what  price,  and  whether  the  purchaser  was  advised  at  the  time 
that  the  whole  interest  was  not  passed,  but  that  the  bank  retained  an 
interest  for  the  use  of  itself,  or  of  said  Barker,  or  anything,  and  what 
upon  that  subject. 

Answer.  I  have  not  the  books  of  the  bank  by  me,  and  they  are  my 
only  source  of  information  as  to  how  and  upon  what  terms  said  stock 
was  disposed  of. 

Question.  Did  not  said  bank  keep  a  record  of  all  its  important  con- 
tracts and  transactions  and  agreements  at  all  times,  and  particularly 
in  the  years  1814  and  1815  ? 

Answer.  The  bank  has  kept  such  a  record  since  my  first  connexion 
with  it,  but  that  took  place  after  the  year  1815. 

Question.  Have  you,  as  a  trustee  for  those  interested  in  said  bank 
or  its  assets,  made  and  settled  your  account  with  those  interested  ;  if 
not,  why  have  you  not  done  so?  And  have  those  interested  ever  author- 
ized you  to  make  any  assignment  or  release  to  said  Barker,  or  to  his 
assignees,  of  the  interest  mentioned  in  the  said  paper,  hereto  annexed, 
signed  by  you  ;  and  if  yea,  then  state  when,  where,  how,  and  by  whom. 
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and  in  what  manner  you  were  authorized  to  do  so.     And  have  you  any 
written  evidence  of  such  authority  ? 

Answer.  I  have  settled  my  account  as  trustee  with  those  interested. 
At  the  time  we  were  appointed  trustees,  and  till  after  my  settlement 
as  acting  trustee,  Mr.  Barker's  interest  in  the  stock  was  not  thought 
of.  His  matter  came  up  solely  by  reason  of  his  request  for  the  release 
appended  hereto.  It  was  agreed  on  all  hands  that  I  was  the  proper 
person  to  make  the  release,  and  I  did  it  by  my  authority  as  trustee, 
and  under  general  authority  as  such. 

Question.  Have  you  recently  been  conversed  with  in  relation  to  the 
subject-matter  embraced  in  the  plaintiffs'  interrogatories  by  the  plain- 
tiifs,  or  any  one  on  their  behalf,  and  whom? 

Answer.  I  have  not  been  conversed  with  or  approached  in  relation 
to  the  subject-matter  of  the  interrogatories,  or  about  the  matter  of  Mr. 
Barker's  claim,  in  any  way  or  shape,  by  the  plaintiflfs  or  Mr.  Barker, 
or  any  one  in  their  behalf,  since  about  the  time  the  release  was  executed 
by  me. 

Question.  When  did  you  last  examine  the  books  and  papers  of  the 
said  Mechanics'  Bank,  and  for  what  purpose,  and  at  whose  instance  ? 

Answer.  I  have  not  examined  the  books  of  the  old  Mechanics'  Bank 
since  executing  the  release  to  Mr.  Barker,  and  then  looked  into  them 
in  connexion  with  this  claim  at  his  request.  As  a  director  of  the 
present  Mechanics'  Bank,  I  am  conversant  generally  with  its  business 
and  affairs. 

Question.  What  has  been  your  occupation  and  employment  since 
the  expiration  of  the  charter  of  said  Mechanics'  Bank,  and  are  you 
one  of  the  persons  who  assigned  the  whole  of  the  capital  and  assets  of 
that  bank  to  another  corporation  or  association  ? 

Answer.  Since  the  expiration  of  the  charter  I  have  continued  in  the 
business  of  a  merchant.  Those  interested  in  the  old  bank  appointed 
Mr.  Kelly,  Mr.  Edmonds,  and  myself  trustees  of  its  property  and 
assets,  which  we  transferred  to  the  new  institution,  at  present  in 
existence  as  the  Mechanics'  Bank  in  this  city. 

Question.  Do  you  know  any  other  matter  relative  to  the  claim  in 
question  ? 

Answer.  I  do  not. 

EICH'D  lEVm. 


Gideon  De  Anqelis  was  examined  as  follows : 

Question.  What  is  your  name^  occupation,  age,  and  place  of  resi- 
dence for  the  past  year  ? 

Answer.  My  name  is  Gideon  De  Angelis  ;  I  am  cashier  of  the  Me- 
chanics' Bank  ;  am  forty  years  of  age  and  upwards,  and  have  resided 
in  the  city  of  New  York  during  the  past  year. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  of 
Jacob  Barker  against  the  United  States? 

Answer.  I  have  not. 

Question.  Are  you  related  to  Jacob  Barker,  claimant,  or  any  or 
either  of  his  assignees,  in  any  way  ? 

Answer.  I  am  not. 
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Question.  Are  you  in  the  employment  of  the  Mechanics'  Bank  of 
New  York  ? 

Answer.  I  am,  as  its  cashier. 

Question.  When  its  old  charter  expired  were  or  were  not  commis- 
sioLcrs  appointed  to  Fettle  its  affairs;  if  yea,  when,  hy  whom,  and 
who  were  they? 

Answer.  Richard  Irvin,  Rohert  Kelly,  and  Francis  W.  Edmonds 
were  appointed  such  commissioners  when  the  old  charier  was  about 
expiring  by  the  then  board  of  directors,  but  I  was  not  at  the  time 
connected  with  the  institution,  and  have  little  per^5onal  knowledge  as 
to  the  circumstances  connected  with  their  appointment. 

Question.  Be  pleased  to  examine  the  annexed  conveyance,  and  say 
by  whom  it  is  subscribed,  and  whether  or  not  you  witnessed  the  same? 

Answer.  That  instrument  is  signed  by  Richard  Irvin,  and  I  wit- 
nessed the  execution  of  the  same. 

Cross-  interrogatories. 

Question.  If  you  answer  the  first  direct  interrogatory  to  the  effect 
that  you  are  in  the  employment  of  the  Mechanics'  Bank  of  New  York, 
state  how  long  you  have  been  so,  and  when  that  bank  was  first 
organized  ? 

Answer.  I  was  in  the  employment  of  the  old  bank,  as  assistant  clerk, 
from  1823  to  1851.  I  entered  into  the  employ  ot  the  new  bank,  as 
cashier,  in  1855,  during  the  month  of  October,  and  have  continued  its 
cashier  to  this  time.  The  Mechanics'  Bank  commenced  business  under 
its  new  organization  in  January,  1855. 

Question.  If  you  answer  the  second  direct  interrogatory  by  stating 
that  commissioners  were  appointed,  then  state  when,  by  whom,  how, 
and  at  whose  instance  that  was  done ;  and  was  that  appointment  in 
writing,  and  are  such  commissioners,  or  which  of  them,  living,  and 
where  ? 

Answer.  Mr.  Edmonds  and  Mr.  Irvin  are  living,  but  Mr  Kelly  is 
dead.  The  instrument  which  I  now  produce  is  the  original  assign- 
ment in  trust,  showing  fully  the  appointment  and  powers  of  the 
trustees.     I  have  already  answered  the  question  in  other  respects. 

(A  copy  of  said  original  assignment  in  trust  is  hereto  appended, 
certified  by  the  commissioner  as  correct.) 

Question.  If,  in  answer  to  the  third  direct  interrogatory,  you  shall 
state  that  you  signed  the  paper  referred  to  therein,  when,  where,  and 
under  what  circumstances  and  by  what  authority,  and  how  and  when 
conferred,  did  you  sign  the  same?  But  if  you  answer  that  you  did 
not  do  so,  but  that  another  person  signed  the  same,  and  that  you 
witnessed  the  same,  then  state  when,  v/here,  and  at  whose  instance 
you  witnessed  the  same  ;  and  did  you  subscribe  your  name,  and  when, 
as  such  witness  ? 

Answer.  I  am  merely  witness  to  the  instrument,  and  gave  the  cer- 
tificate underwritten,  I  presume  at  the  request  of  Mr.  Barker,  in  my 
official  capacity  as  cashier. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim  in 
question  ? 

Answer.  I  do  not,  except  that  I  figd  among  the  papers  of  the  said 
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Mechanics'  Bank  the  annexed  papers,  marked  A  and  B,  which  are 
true  copies  of  the  originals,  delivered  to  the  plaintiffs,  or  to  their 
attorney,  about  the  time  the  same  bear  date.  The  signature  of  Richard 
Irvin,  trustee,  to  paper  A,  was  subscribed  by  him  in  my  presence. 
The  signature  of  P.  A.  Mercer,  president,  to  paper  B^  is  in  the  hand- 
writing of  P.  A.  Mercer  himself. 

G.  DE  ANGELIS. 


This  indenture,  made  and  entered  into  this  twenty- seventh  day  of 
December,  one  thousand  eight  hundred  and  fifty-four,  between  the 
president,  directors,  and  company  of  the  Mechanics'  Bank  in  the  city 
of  New  York,  parties  of  the  first  part,  and  Francis  W.  Edmonds, 
Robert  Kelly,  and  Richard  Irvin,  all  of  the  city  of  New  York,  parties 
of  the  second  part : 

Whereas  the  said  parties  of  the  first  part  are  a  corporation  incor- 
porated under  the  laws  of  the  State  of  New  York  by  a  charter  which 
will  expire  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  fifty- five: 

And  whereas  the  stockholders  of  said  corporation  have,  with  but  a 
small  exception,  associated  themselves  together  in  an  association  under 
the  laws  of  the  State  of  New  York,  to  authorize  the  business  of  bank- 
ing, by  the  name  of  "  The  Mechanics'  Bank  of  the  City  of  New  York," 
to  commence  business  on  the  second  day  of  January,  one  thousand 
eight  hundred  and  fifty- five  : 

And  whereas  said  parties  hereto  of  the  first  part,  and  the  directors 
named  in  said  articles  of  association,  have  agreed  mutually  upon  the 
sale  and  transfer  by  the  former  to  the  latter  at  an  appraised  and  stipu- 
lated value,  and  under  certain  conditions  and  limitations  of  all  its 
estate,  property,  assets,  and  efiects,  as  hereinafter  mentioned  : 

And  whereas  the  charter  of  said  parties  hereto  of  the  first  part  will 
expire  before  the  commencement  of  the  business  transactions  of  said 
association,  and  by  the  laws  of  this  St^ite  the  directors  of  said  party 
of  the  first  part,  in  office  at  the  expiration  of  its  charter,  will  be  the 
legitimate  trustees  to  wind  up  its  affairs  and  dispose  of  its  property  : 

And  whereas  by  the  resignation  of  all  said  directors,  except  the 
parties  hereto  of  the  second  part,  they  will  remain  such  trustees  : 

And  whereas  the  said  parties  hereto  of  the  first  part  have  assets 
fully  sufficient  to  pay  all  their  debts,  and  to  return  to  their  stock- 
holders all  their  capital  and  a  large  surplus : 

Now  this  indenture  witnesses  that  said  parties  of  the  first  part,  to 
prevent  losses  and  expense  to  the  stockholders  of  the  said  parties 
hereto  of  the  first  part,  and  delay  to  its  creditors,  billholders,  and 
other  persons  having  claims  against  the  same,  and  in  furtherance  of 
the  said  provision  of  the  law  and  in  fulfillment  of  their  said  contract, 
have  assigned,  transferred,  and  set  over;  and  hereby  do  ass  is;  n,  trans- 
fer, and  set  over  unto  the  said  parties  hereto  of  the  second  part  (the 
banking-house  and  premises  of  said  parties  of  the  first  part  in  Wall 
street,  in  the  city  of  New  York,  being  embraced  in  another  conveyance,) 
all  the  bills  receivable  and  other  evidences  of  debt  owing  to  said  parties 
of  the  first  part  for  loans  or  discounts,  and  all  securities  held  as  col- 
lateral thereto  ;  and  also  all  claims  and  demands  for  any  overdrafts 
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or  other  iDdebtedness;  also  all  cash  items,  checks,  bills  of  banks, 
banking  associations,  or  individual  bankers;  all  amounts  due  or  owing 
from  any  bank,  banking  association^  or  individual  banker,  and  all 
securities  for  any  such  debts,  and  all  claims  whatever,  whether  in 
judgment,  decree,  suit,  or  otherwise;  also  all  stocks,  bonds,  and 
amounts  of  public  debt,  whether  of  the  United  States  of  America  or 
of  any  State,  corporate,  political,  or  public  body  whatever,  with  all 
interest  in  arrears  or  accruing  upon,  or  in  respect  of  all  or  any  of  the 
preceding  enumerated  items ;  all  bank  and  office  furniture,  and  all 
other,  the  property,  assets,  and  effects  of  the  said  parties  hereto  of 
the  first  part,  which  would,  by  virtue  of  law,  pass  to  their  legal 
trustees  on  their  expiration  of  their  charter,  including  therein  all 
their  specie,  bullion,  gold,  silver,  and  copper  coin,  and  all  their  cir- 
culating notes  in  the  possession  or  control  of  said  parties  of  the  first 
part,  but  excepting  and  reserving  from  the  operation  of  this  instru- 
ment the  banking-house  and  lot  of  the  said  parties  of  the  first  part 
in  Wall  street,  in  the  city  of  New  York,  as  before  mentioned,  and 
any  real  estate  they  may  have  taken  or  purchased  in  payment  of  debts, 
according  to  law. 

To  have  and  to  hold  the  same  and  every  part  and  parcel  thereof  to 
the  said  parties  hereto  ot  the  second  part  as  joint  tenants,  and  not  as 
tenants  in  common  as  trustees  of  the  said  parties  of  the  first  part, 
under  the  statute  ;  with  power,  nevertheless,  to  the  said  parties  of  the 
second  part,  to  grant,  bargain,  and  sell  or  transfer  all  the  assigned 
premises,  and  all  and  every  part  thereof  to  the  said  association,  so 
formed  as  aforesaid,  by  the  name  of  **  The  Mechanics'  Bank  ot  the 
City  of  New  York,"  so  soon  as  it  shall  be  organized  and  have  elected 
a  president.  Upon  said  association  executing  in  due  form  of  law, 
and  delivering  to  said  trustees  the  obligation  of  said  association  to 
comply  with  and  eSectually  fulfil  the  following  stipulations,  condi/ 
tions,  and  provisions,  viz  : 

First.  To  recognize,  as  valid  and  subsisting,  obligations  as  well 
against  the  said  association,  as  against  the  parties  of  the  first  part,  and 
against  all  the  said  assets,  property,  estate  and  effects,  the  circulating 
notes  made  by  said  parties  hereto  of  the  first  part,  until  the  same 
shall  be  cancelled  as  hereinafter  expressed,  and  to  promise  to  pay  and 
provide  for  the .  ultimate  redemption,  payment,  and  cancelling  of  all 
said  circulating  notes. 

Second.  To  pay  on  demand  to  all  stockholders  of  said  parties  of  the 
first  part,  who  have  not  become  shareholders  in  said  association,  the 
par  value  of  their  stock,  and  also  the  sum  of  thirty  eight  eighth- 
ninths  per  cent,  thereon,  or  such  other  sum  as  said  stock  may  prove  to 
be  worth. 

Third.  To  admit  and  credit  to  the  stockholders  of  the  said  parties 
of  the  first  part,  (other  than  those  provided  for  as  in  the  preceding 
section  expressed)  as  a  credit  and  payment  upon  the  shares  by  them 
respectively  subscribed  in  the  stock  of  the  said  association,  the  par 
amount  of  their  stock,  in  the  said  parties  of  the  first  part,  and  in  ad- 
dition thereto  the  amount  of  thirty-eight  eighth-ninths  per  cent,  on 
the  par  value  of  his  stock,  upon  his  cancelling  and  relinquishing  all 
further  claim,  for,  upon,  or  on  account  of  his  stock  in  said  corporation, 
parties  hereto  of  the  first  part. 
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Fourth.  To  provide  that  said  association  shall  furthermore  assume 
and  agree  to  credit  to  all  and  singular,  the  depositors  and  dealers  of 
the  parties  hereto  of  the  first  part,  all  balances  and  amounts  due,  or 
owing  to  them  respectively,  and  the  same  are  payable  and  to  be  paid 
by  the  said  association,  at  the  same  times  and  manner,  and  at  the 
same  place,  as  the  same  were  payable  by  the  parties  of  the  first  part, 
and  all  payments  by  the  said  association  to  such  depositojs  and  deal- 
ers, shall  apply  upon  such  credited  balances  and  amounts  in  priority 
and  satisfaction  thereof,  in  preference  to  amounts  subsequently  credited 
to  them  by  the  said  association,  so  that  the  parties  hereto  of  the  first 
part  shall  be  discharged  thereof  in  the  course  of  business  as  soon  as 
practicable,  in  manner  aforesaid. 

Fifth.  To  provide  that  the  said  association  shall  also  assume  and 
agree  to  satisfy  (in  lib?  manner  as  provided  in  the  last  article,  as  to 
sums  owing  to  depositors  and  dealers,)  all  sums  and  amounts  due  or 
owing  by  the  parties  hereto  of  the  first  part,  to  any  person  or  persons 
whatever,  and  also  to  satisfy  in  like  manner  all  sums  and  amounts 
due  or  owing  by  the  parties  hereto  of  the  first  part,  to  other  banks, 
or  banking  associations,  or  individual  bankers,  in  regard  to  whom 
the  same  application  of  payments  and  debts  shall  take  place. 

Last.  An  inventory  and  statement  in  duplicate  shall  be  made  out  with 
all  convenient  speed  of  all  the  property  and  assets  existing  and  trans- 
ferred, as  the  same  shall  be  immediately  before  the  expiration  of  the 
charter  of  the  parties  hereto  of  the  first  part;  and  also  of  the  amounts 
owing  by  the  parties  hereto  of  the  first  part  at  the  same  date;  and  of 
all  their  outstanding  bank  notes;  which  inventory  shrill  be  signed  by 
the  president  of  the  said  association  and  the  cashier  of  the  parties 
hereto  of  the  first  part;  one  copy  to  be  kept  by  the  said  association, 
and  the  other  by  the  said  cashier,  for  the  benefit  of  all  parties  inter- 
ested therein. 

It  being  also  to  be  expressed  and  agreed  in  said  instrument  that 
the  books  of  account,  vouchers,  and  papers,  now  of  the  said  parties 
of  the  first  part,  shall  be  left  in  care  and  charge  of  the  said  associa- 
tion, subject  however  to  the  control  of  the  parties  hereto  of  the  second 
part  and  their  successors. 

And  this  indenture  further  witnesses  that  if  the  said  parties  hereto 
of  the  second  part  cannot  efiect  such  agreement,  or  one  substantially 
the  same,  with  said  association,  that  then  said  parties  of  the  second 
part  shall  hold  all  said  assets  and  property,  and  also  all  the  real 
estate,  of  the  said  parties  of  the  first  part  as  trustees,  for  its  stock- 
holders and  creditors,  according  to  law. 

In  witness  whereof  the  parties  hereto  of  the  first  part  have  here- 
unto set  their  corporate  seal,  and  caused  the  same  to  be  attested  by 
their  proper  officers,  the  day  and  year  first  above  written.  And  the 
said  parties  hereto  of  the  second  part  have  also  hereunto  set  their 
hands  and  seals,  in  evidence  of  their  acceptance  thereof. 

SHEPHERD  KNAPP,  President,  [l  s.] 
Attest:  F.  W.  Edmonds,  Cashier. 

F.  W.  EDMONDS,  [l.  s.l 
ROBERT  KELLY.  L^^-  s.l 
RICH.  IRVIN.  [l.  s.] 
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City  avd  Cofnty  op  New  York,  ??  ; 

On  this  twenty-seventh  day  of  December,  A.  D.  1854,  before  me, 
personally  came  Shepherd  Knapp,  to  me  known  to  be  the  same  in- 
dividual who  has  executed  the  foregoing  conveyance  as  president  of 
the  corporation  known  as  The  President,  Directors  and  Company 
of  the  Mechanics'  Bank,  in  the  city  of  New  York;  the  same  corpo- 
ration described  in,  and  who  have  executed  the  said  conveyance;  and 
the  said  Shepherd  Knapp  being  then  by  me  duly  sworn,  did  depose, 
that  be  resides  in  the  said  city  of  New  York;  that  he  is  the  president 
of  the  said  corporation;  that  the  seal  affixed  to  the  said  conveyance  is 
the  corporate  seal  of  said  corporation;  and  that,  by  like  order,  he  sub- 
scribed his  name  thereto  as  such  president;  and  also,  at  the  same  time, 
before  me  came  Francis  W.  Edmonds,  Robert  Kelly,  and  Richard 
Irvin,  all  to  me  known  to  be  the  same  individuals  described  in,  and 
who  have  executed  the  said  conveyance,  and  severally  acknowledged 
to  me  that  they  had  respectively  executed  the  same. 

THOMAS  SOMMERS, 

Commissioner  of  Deeds. 

The  preceding  is  a  true  copy  of  the  original  assignment  of  trust  re- 
ferred to  in  the  deposition  of  Gideon  De  Angelis. 

JOHN  C.  DEVEREUX, 

Gommmioner. 


B. 

To  all  io  ivhcm  these  presents  shall  come: 

The  Farmers  and  Mechanics'  Bank  of  Philadephia  hereby  declare, 
that  one  hundred  thousand  dollars'  stock  of  the  United  States,  being 
part  of  the  loan  of  May  2,  A.  D.  1814,  often  million  of  dollars  which 
stood  in  the  name  of  Henry  Kuhl,  cashier  of  the  Farmers  and  Me- 
chanics' Bank,  Philadelphia,  was  held  by  the  said  The  Farmers  and 
Mechanics'  Bank  of  Philadelphia,  for  and  on  account  of  the  Me- 
chanics' Bank  of  the  city  of  New  York,  and  that  the  said  The  Far- 
mers and  Mechanics'  Bank  of  Phildelphia  never  had  any  beneficial 
interest  in  the  said  stock,  or  in  the  contract  for  taking  the  same. 

In  witness  whereof  the  said  The  Farmers  and  Mechanics'  Bank 
r  -,  of  Philadelphia  have  caused  their  corporate  seal  to  be  hereto 
L  •    ■-•     affixed,  this  twenty-ninth  day  of  January,  A.  D.  1857. 

S.  A.  MERCER,  President. 

Attest :  E.  M.  Lewis,  Cashier. 


b.  e.  waed  and  others.  93 

Unitbd  States  of  Amkrica,    ^     . 
City  and  County  of  New  York,  J     * 

I,  the  undersigned,  a  commissioner  of  the  Court  of  Claims,  do 
hereby  certify  that  the  depositions  preceding  of  Francis  W.  Edmonds, 
Richard  Irvin,  and  Gideon  De  Angelis,  were  taken  before  and  by  me, 
as  follows:  that  of  said  Edmonds  on  the  22d  June,  that  of  said  Irvin 
on  the  5th  and  6th  of  July,  and  that  of  said  De  Angelis  on  the  7th 
of  July,  1859.  That  said  witnesses,  respectively,  were  first  duly  sworn 
by  me  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
in  relation  to  the  claim  in  controversy.  They  were  sworn  and  ex- 
amined and  their  answers  taken  down  by  me,  or  an  amanuensis  under 
my  direction;  the  witnesses  in  each  case  being  alone  with  me,  and 
not  in  the  presence  of  the  claimants,  or  Mr.  Barker,  or  their  counsel 
or  other  person  on  their  behalf.  The  questions  in  said  depositions 
were  written  down  by,  or  for  me,  and  proposed  by  me  to  the  witnesses, 
respectively,  and  the  answers  thereto  written  down  by,  or  for  me,  in 
the  presence  of  the  witnessess,  respectively,  who  subscribed  their  re- 
spective depositions  in  my  presence.  Said  depositions  were  taken  at 
the  request  of  Mr.  Jacob  Barker,  to  be  used  in  the  investigation  of 
his  claim  against  the  United  States,  now  pending  in  the  Court  of 
Claims  in  the  names  of  his  assignees. 

Dated  this  9th  day  of  July,  A.  D.  1859. 

JOHN  C.  DEVEREUX, 

Commisaioner. 


IN  THE  COURT  OP  CLAIMS 


United  States  vs.  B.  R.  Ward,  Fitz  Green  Halleck,  and  Jacob  Little, 
assignees  of  Jacob  Barker. 

Depoaiiion  of  Richard  Smith. 

Re-examination  of  Richard  Smith — 

Ist  interrogatory.  Were  the  notes  of  the  New  York  city  banks 
equivalent  to  specie  in  that  city  and  in  the  District  of  Columbia 
throughout  the  months  of  May,  June,  and  July,  1814? 

Answer.  To  the  best  of  my  knowledge,  recollection,  and  belief, 
they  were  ;  I  can  almost  say  with  certainty  they  were  ;  I  know  they 
they  were  so  received  in  the  banks  of  this  district. 

Interrogatory  2.  Did  not  your  business  lead  you  into  an  intimate 
acquaintance  with  the  monetary  affairs  of  New  York  ? 

Answer.  It  did.  If  there  had  been  any  suspension  of  specie  pay- 
ments or  discredit  of  said  notes  in  New  York  I  would  certainly  have 
known  it  during  the  said  period. 

Interrogatory  3.  Was  William  Whann  cashier  of  the  Bank  of  Co- 
lumbia, in  the  city  of  G-eorgetown,  during  the  whole  of  that  year  ?  Is 
he  now  living  ? 

Answer.  He  was  cashier  of  said  bank  during  the  whole  of  said  year. 
He  is  not  living. 
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Interrogatory  4.  Were  you  ia  the  employ  of  said  bank  during  that 
period  ? 

Answer.  I  was. 

Interrogatory  5.  Was  it  the  practice  of  the  banks  in  New  York, 
during  said  period,  to  pay  the  drafts  of  the  Treasurer  of  the  United 
States  in  specie  or  its  equivalent  ? 

Answer.  I  believe  it  was  so.  I  transmitted  many  such  drafts  to  the 
banks  of  New  York,  and  they  were  uniformly  paid  in  specie  or  its 
equivalent. 

Groas-interrogatories  by  the  Solicitor. 

Interrogatory  1.  Were  you  equally  conversant  with  the  monetary 
aflfairs  of  Washington  and  New  York  in  1814  and  1815? 

Answer.  I  was. 

Interrogatory  2.  Were  the  treasury  drafts  paid  in  like  manner  by 
the  banks  ot  New  York  and  Washington  during  both  years? 

Answer.  Up  to  the  time  of  the  suspension  of  specie  payments  in 
August  or  September,  1814,  they  were  ;  after  said  suspension,  they 
were  paid  in  the  notes  of  the  banks  on  which  said  drafts  were  drawn. 
The  drafts  on  the  district  banks  were  occasionally  paid  by  drafts  on 
New  York,  Baltimore,  and  Philadelphia. 

Interrogatory  3.  Were  not  tliC  drafts  on  New  York,  both  before  and 
after  the  suspension,  paid  in  the  bills  of  the  banks  on  which  they  were 
drawn  ;  I  mean  generally  ? 

Answer.  Before  the  suspension  said  drafts  were  paid  in  specie  or  its 
equivalent.  After  the  suspension  the  drafts  on  the  Washington  City 
banks  were  paid  in  the  notes  of  said  banks  or  in  drafts  on  the  north. 
Those  on  the  New  York  city  banks  were,  I  presume,  paid  in  the  notes 
of  said  banks. 

Interrogatory  4.  What  do  you  mean  by  the  equivalent  of  specie  ? 

Answer.  I  mean,  by  the  said  term,  notes  of  or  drafts  on  specie-pay- 
ing banks. 

Interrogatory  5.  Do  you  know  that  any  such  drafts,  in  1814,  were, 
in  fact,  paid  by  the  New  York  or  Washington  banks  otherwise  than 
in  their  own  bills  or  drafts  on  other  banks  ;  and  if  so,  how  many,  or 
what  proportion  of  the  whole  ? 

Answei .  The  practice  was  as  above  stated.  He  cannot  speak  dis- 
tinctly as  to  the  number  or  proportion. 

Interrogatory  6.  Do  you  know  that,  during  that  time,  any  such 
drafts  were  paid  by  the  said  last-mentioned  banks  in  specie  ? 

Answer.  As  to  the  city  of  Washington  all  drafts  were  paid  in  specie 
when  required.  As  io  the  New  York  banks  I  know,  from  my  constant 
intercourse  with  them,  that  it  was  tlieir  usual  practice  to  pay  specie, 
when  demanded,  during  that  time  ;  but  I  cannot  specify  any  particu- 
lar instances.  The  period,  referred  to  by  me  in  this  answer,  was  the 
period  previous  to  the  suspension  of  specie  payments  in  August  or 
September,  1814.  After  the  suspension  in  that  year  no  payment  was 
made  in  specie,  to  the  best  of  his  knowledge.  "  _^ 

Interrogatory  7.  Was  it  not  nearly  the  universal  custom  in  Wash- 
ington, before  and  after  the  said  suspension,  to  receive  payment  of 
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such  drafts  in  the  notes  of  the  hanks  on  which  they  were  drawn,  or  in 
drafts  hy  them  on  other  banks  ? 

Answer.  It  was  the  usual  practice  of  said  hanks  to  give  the  holder 
of  such  drafts  whatever  he  required  in  payment,  whether  specie,  notes, 
or  drafts,  prior  to  said  suspension. 

Interrogatory  8.  What  proportion  of  the  holders  of  said  drafts  de- 
manded specie  upon  them  before  the  said  suspension  ? 

Answer.  No  record  was  kept  of  such  operations  ;  I  have  no  recol- 
lection. 

Interrogatory  9.  Do  you  believe  that  one  in  a  hundred  demanded 
or  received  specie  on  such  drafts? 

Answer-  1  believe  that  a  much  greater  proportion  did,  but  I  cannot 
specify  with  any  exactness  what  proportion. 

Interrogatory  10.  Were  not  the  bills  of  the  District  banks,  after  the 
said  suspension,  received  by  the  officers  of  the  government  in  Wash- 
ington, and  by  persons  having  claims  upon  the  government,  and  by 
the  citizens  generally,  at  par. 

Answer.  They  were. 

Direct  examination  resumed. 

Interrogatory  1.  Were  not  the  notes  of  the  banks  of  the  District  of 
CJolumbia  at  a  greater  discount  than  the  notes  of  the  banks  of  Rich- 
mond, Baltimore,  Philadelpliia,  and  New  York,  in  those  cities  at  that 
period  ?     If  so,  what  was  the  difference? 

Answer.  The  notes  of  the  banks  of  the  District  of  Columbia  were 
at  a  greater  discount  than  the  notes  of  the  banks  of  said  other  cities 
in  those  cities  at  the  said  period  ;  but  how  much  greater  I  cannot  say. 
This  difference  still  exists  in  some  degree  when  specie  is  required. 

Interrogatory  2.  Do  you  know  any  other  matter  or  thing  relative 
to  the  claim  in  question? 

Answer.  I  do  not. 

RD.  SMITH. 


United  Statbs,  District  of  Columbia^  as  : 

On  this  16th  day  of  June,  A.  D.  1859,  personally  came  the  said 
Richard  Smith,  and  having  been  previously  sworn  on  a  former  exami- 
nation, to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness  ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  presence  of  the 
commissioner.  The  additional  deposition  of  Richard  Smith,  taken  at 
the  request  of  Jacob  Barker,  to  be  used  in  the  investicration  of  a 
claim  against  the  United  States,  now  pending:  in  the  Court  of  Claims 
in  the  name  of  R.  R.  Ward  and  others,  assignees  of  Jacob  Barker. 
The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

JOHN  S.  TYSON, 

Oommissioner. 


96  E,   E.   WAED   AND   OTHEBS. 

Deposition  of  James  R.  Campbell. 

R.  R.  Ward,  Frrz  G.  Halleck,  Jacob  Little  vs.  The  United  States. 

Questions  on  the  part  of  plaintiffs,  to  be  propounded  to  witnesses  before 
the  commissioner  of  the  aforesaid  court,  for  Philadelphia, 

To  George  Abbott  and  James  R.  Campbell,  directors  of  the  American 
Fire  Insurance  Company  of  Philadelphia : 

First.  Was  there  or  was  there  not  an  insurance  company  at  Phila- 
delphia by  the  name  of  the  American  Fire  Insurance  Company  of 
Philadelpiaia,  in  1814,  1815  and  1816;  if  yea,  has  it  or  has  it  not  been 
continued  to  the  present  time;  if  so,  what  were  the  names  of  the  presi- 
dent and  secretary,  on  the  2d  of  February,  1857  ? 

Second.  Are  you  or  are  you  not  acquainted  with  the  handwriting  of 
the  said  president  And  secretary;  if  yea,  did  you  or  did  you  not  ever 
see  them  write  ? 

Third.  Please  examine  the  document  hereunto  appended,  marked 
C,  and  say  whether  or  not  the  names  of  Samuel  C.  Morton  and  Thomas 
R.  Maris,  subscribed  thereto,  is  or  is  not  in  their  handwriting,  and 
whether  or  not  the  seal  impressed  thereon  is  the  seal  of  the  said  in- 
surance company  ? 

Fourth.  Were  or  were  not  the  said  officers  authorized  to  execute 
the  said  document;  if  yea,  when  and  by  whom? 

Fifth.  Be  pleased  to  examine  the  record  of  the  proceedings  of  the 
board  of  directors,  and  if  you  find  thereon  any  resolution  or  minute 
in  relation  thereto,  be  pleased  to  append  to  your  answer  a  copy  of  such 
resolution  or  minute. 


C. 

For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker,  the 
American  Fire  Insurance  Company  of  Philadelphia  transfer  and  set 
over  to  R.  R.  Ward,  F.  G.  Halleck  and  Jacob  Little,  assignees  of 
Jacob  Barker,  all  their  claim  on  the  government  of  ihe  United  States, 
arising  from  stock  in  the  United  States  ten  million  loan — part  of  the 
twenty-five  million  loan — of  eighteen  hundred  and  fourteen,  (1814,) 
standing  in  the  name  of  the  company,  in  said  year,  on  the  books  of 
the  treasury  of  the  United  States,  when  more  favorable  terms  were, 
allowed  for  a  further  portion  of  the  said  twenty-five  million  dollars 
loan,  than  had  been  allowed  for  the  said  ten  million  loan  :  Provided 
always,  that  no  guarantee,  or  assertion  of  the  validity  of  said  claim, 
shall  be  understood  to  be  made  by  the  American  Fire  Insurance  Com- 
pany; nor  shall  any  recourse  be  had  in  any  event  whatever  to  the  said 
company,  their  successors  or  assigns,  under  or  by  virtue  of  thisj  as- 
signment, nor  shall  the  same  be  taken  or  construed  to  afiect  the  rights 
of  any  person  or  persons,  if  such  rights  in  any  way  exist  under  said 
company.  It  being  distinctly  understood  that  the  American  Fire  In- 
surance Company  do  not  guarantee  the  recovery  of  anything,  and  that 
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they  are  not  to  be  held  liable  for  the  expense  of  pursuing  the  alleged 
claim,  or  in  any  other  way,  this  being  a  mere  renunciation  of  their 
rights,  if  any  they  have. 

In  witness  whereof,  the  corporate  seal  of  the  American  Fire  Insur- 
ance Company  of  Philadelphia  is  herewith  attached  and  verified  by 
the  signatures  of  the  president  and  secretary  this  third  day  of  Feb- 
ruary, A.  D.  eighteen  hundred  and  fifty-seven,  (1857.) 

SAMUEL  C.  MORTON, 

FreaideTU. 

Attest:  Thomas  R.  Mark,  Secretary. 


COURT  OF  CLAIMS. 

Ward  and  others  va.  The  United  States. 

CrosS'interrogaioriea  to  he  put  to  George  Abbott,  and  auch  oilier  peraoUj 
a  director  of  the  American  Fire  Insurance  Company  of  Fhiladelphia, 
as  shall  be  presented  by  the  plaintiffs,  to  be  sworn  on  their  behalf  in 
this  cause. 

To  George  Abbott  and  James  R.  Campbell  : 

1.  Have  you  any,  and  what,  personal  knowledge  that  in  1814, 1815, 
and  1816,  there  was  an  insurance  company  in  Philadelphia  called  the 
American  Fire  Insurance  Company;  and  how  do  you  know  that  it  has 
been  continued  to  the  present  time;  and  how  and  by  what  act  was  it 
continued,  and  set  out  the  same  and  when  the  same  was  done? 

2.  How  do  you  know  who  were  officers  of  said  company  on  the  2d 
day  of  February,  1857? 

3.  State  the  extent  of  your  knowledge  of  the  handwriting  of  the 
president  and  secretary  of  said  American  Fire  Insurance  Company, 
and  how  you  acquired  the  same  ? 

4.  If  you  answer  the  fourth  direct  interrogatory  in  the  affirmative, 
then  state  how  you  know  that  said  president  and  secretary  were  au- 
thorized to  sign  said  paper  marked  C,  and  how  was  that  authority 
conferred,  and  when  and  where,  and  who  were  present;  and  give  the 
provision  in  the  charter  and  by-laws  that  authorized  the  conferring 

,the  power  thus  exercised  in  that  behalf? 

5.  By  what  law,  rule,  or  regulation  of  said  American  Fire  Insur- 
ance Company  had  any  officer  or  officers,  in  1857,  the  right  to  ac- 
knowledge and  revive,  and  give  effect  to  transactions  which  had  been 
barred  by  the  statute  of  limitations  for  about  fifty  years;  and  by  what 
law,  rule  or  regulation  of  said  company,  had  the  directors  or  officers 
the  right  to  vote  away  anything  belonging  to  it,  without  consideration; 
and  it  there  is  any  such  law,  rule  or  regulation,  set  forth  the  same  at 
length,  and  state  the  authority  by  which  the  same  was  made? 

R.  H.  GILLET,  Solicitor. 

Rep.  C.  C.  258 7 
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Stiptdation. 

The  solicitor  consents  that  the  foregoing  interrogatories  and  cross- 
interrogatories  may  be  pnt  to  the  witness  named,  and  the  one  described 
by  reference,  by  James  B.  Lndlow  or  Alexander  M.  Stewart,  commis- 
sioners of  the  Court  of  Claims,  and  their  answers  returned  and  filed 
with  the  clerk  of  said  court. 

They  are  to  be  taken  without  the  presence  of  the  parties  or  counsel 
on  either  side.  The  questions  required  by  the  rules  are  to  be  put  to 
the  witnesses. 

The  questions  are  to  be  written  down  by  the  commissioner,  and  the 
answers  of  the  witness  follow  immediately  thereafter. 

Th.e  expense  of  executing  this  commission  is  to  be  paid  by  the 
plaintiffs. 

R.  H.  GILLET,  Solicitor. 

OCTOBBR  4,  1859. 


State  op  Pennsylvania,  County  of  Philadelphia ^  as: 

On  this  eleventh  day  of  October,  A.  D.  one  thousand  eight  hun- 
dred and  fifty-nine,  personally  came  the  witness  within  named,  and 
having  first  affirmed  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  questions  or  interrogatories  and  cross-interrogato- 
ries in  the  commission  and  deposition  contained  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  James  B.  Campbell,  taken  at  the  request  of 
Messrs.  Barker  &  Brothers,  of  Philadelphia,  to  be  used  in  the  inves- 
tigation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  name  of  Ward  and  others. 

In  obedience  with  the  within  stipulation  of  the  solicitor,  at  the 
time  of  the  taking  of  the  within  deposition  at  the  office  of  the  com- 
missioner, no  person  was  present  but  the  witness  and  the  com- 
missioner. 

A.  MURBAY  STEWART, 

Commissioner. 

Commissioner's  fees,  $8. 


COURT  OF  CLAIMS. 

B.  B.  Ward,  Fitz  G.  Halleck,  Jacob  Little  va.  The  United  States. 

James  B.  Campbell,  being  duly  affirmed,  deposes  and  says  :  I  am 
a  merchant,  fifty  years  of  age  ;  have  resided  in  Philadelphia  all  my 
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life.  I  have  no  interest  whatever^  direct  or  indirect,  in  this  claim.  I 
am  in  no  degree  related  to  any  of  the  claimants.  I  am  a  director  of 
the  American  Fire  Insurance  Company. 

Interrogatories. 

First.  Was  there  or  was  there  not  an  insurance  company  at 
Philadelphia  by  the  name  of  the  American  Fire  Insurance  Company  of 
Philadelphia  in  18U,  1815,  and  1816  ?  If  yea,  has  it  or  has  it  not 
been  continued  to  the  present  time?  If  so,  what  were  the  names  of 
the  president  and  secretary  on  the  2d  of  February,  1857? 

Answer.  There  was  an  insurance  company  at  Philadelphia  in  the 
years  1814, 1815,  and  1816,  called  the  American  Fire  Insurance  Com- 
pany of  Philadelphia.  It  has  been  continued  to  the  present  time. 
The  president,  on  the  2d  of  February,  1857,  was  Samuel  C.  Morton, 
and  the  secretary,  on  the  same  day,  was  Thomas  R.  Maris. 

iSecond.  Are  you  or  are  you  not  acquainted  with  the  handwriting 
of  the  said  president  and  secretary  ;  if  yea,  did  you  or  did  you  not 
ever  see  them  write  ? 

Answer.  I  am  acquainted  with  the  handwriting  of  both  the  presi- 
dent and  secretary,  and  I  have  seen  them  write. 

Third.  Please  examine  the  document  hereto  appended,  marked  C, 
and  say  whether  or  not  the  names  of  Samuel  C.  Morton  and  Thos.  R. 
Maris,  subscribed  thereto,  are  or  are  not  in  their  handwriting;  and 
whether  or  not  the  seal  impressed  thereon  is  the  seal  of  the  said  in- 
surance company  ? 

Answer.  Upon  examination  of  the  document  within  appended, 
marked  C,  I  am  able  to  state  the  signatures  thereto  affixed  are,  re- 
spectively, in  the  handwriting  of  Samuel  C.  Morton  and  Thomas  R. 
Maris,  and  the  seal  thereon  impressed  is  the  seal  of  the  American  Fire 
Insurance  Company. 

Fourth.  Were  or  were  not  the  said  officers  authorized  to  execute 
the  said  document;  if  yea,  when  and  by  whom? 

Answer.  The  said  officers  were  authorized  to  subscribe  their  names 
thereto  by  a  resolution  of  the  board  of  directors  of  the  company,  dated 
January  14,  1857. 

Fifth.  Be  pleased  to  examine  the  record  of  the  board  of  directors, 
(the  record  of"  their  proceedings,)  and  if  you  find  thereon  any  resolu- 
tion (tx  minute  in  relation  thereto,  be  pleased  to  append  to  your  answer 
a  copy  of  such  resolution  or  minute. 

Answer.  I  have  examined  the  minutes  of  the  proceedings  of  the 
board  of  directors,  and  found  a  record  of  the  paper  hereunto  appended, 
marked  in  my  presence  D  by  the  commissioner. 

Groaa-interrogaioriea. 

First.  Have  you  any,  and  what,  personal  knowledge  that  in  1814, 
1815,  and  1816,  there  was  an  insurance  company  in  Philadelphia  called 
The  American  Fire  Insurance  Company;  and  how  do  you  know  that 
it  has  been  continued  to  the  present  time;  and  how  and  by  what  act 
was  it  continued,  and  set  out  the  same,  and  when  the  same  was  done? 
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Answer.  The  knowledge  that  I  have  of  the  existence  of  the  Ameri- 
can Fire  Insurance  Company  in  1814, 1815,  and  1816,  is  derived  from 
a  sight  of  the  charter,  dated  February  28,  1810,  and  in  1812  the  char- 
ter was  made  perpetual;  and  also  from  having  seen  the  records  of  the 
company  from  that  time  to  the  present. 

Second.  How  do  you  know  who  were  oflBcers  of  said  company  on  the 
2d  day  of  February,  1857  ? 

Answer.  The  president  and  secretary  were  elected  by  the  board  of 
directors,  of  which  I  am  a  member,  in  May,  1856,  to  serve  for  one  year, 
and  I  am  aware  that  they  performed,  till  May,  1857,  the  duties  of  said 
offices,  from  the  records  of  the  company. 

Third,  State  the  extent  of  your  knowledge  of  the  handwriting  of 
the  president  and  secretary  of  said  American  Fire  Insurance  Company, 
and  how  you  acquired  the  same? 

Answer.  I  have  frequently  seen  them  both  write,  Mr.  Morton  al- 
most every  day  as  well  as  Mr.  Maris,  and  I  have  received  notes  from 
Mr.  Maris  frequently  for  the  last  four  years. 

Fourth.  It  you  answer  the  fourth  direct  interrogatory  in  the  aflSr- 
mative,  then  state  how  you  know  that  said  president  and  secretary- 
were  auth^irized  to  sign  said  paper  marked  C,  and  how  was  that  au- 
thority conferred,  and  when,  and  where,  and  who  were  present;  and 
give  the  provision  in  the  charter  and  by-laws  that  authorized  the  con- 
ferring the  power  thus  exercised  in  that  behalf? 

Answer.  I  know  that  they  were  authorized  from  the  resolution,  a 
copy  of  which^  marked  D,  is  hereto  appended,  passed  by  the  board. 
The  authority  was  conferred  by  the  board  of  directors  at  a  stated 
meeting,  held  at  the  company's  office,  January  14,  1857.  The  fol- 
lowing directors,  constituting  a  quorum,  were  present  and  passed  the 
resolution  hereto  appended,  marked  D :  Samuel  C.  Morton,  George 
Abbott,  John  Farnum,  Henry  M.  Olmsted,  Caspar  W.  Morris,  John 
J.  Lewis,  and  James  li.  Campbe  1.  Section  VI  of  the  original  char- 
ter authorizes  the  president  and  directors  '*  generally  to  exercise  all 
powers  and  authorities  for  the  well  governing  and  ordering  the  affairs 
and  funds  of  the  said  corporation." 

Fifth.  By  what  law,  rule,  or  regulation  of  said  American  Fire 
Insurance  Company  had  any  officer  or  officers,  in  1857,  the  right  to 
acknowledge  and  revive,  and  give  effect  to  transactions  which  had 
been  barred  by  the  statute  of  limitations  tor  about  fifty  years;  and  by 
what  law,  rule,  or  regulation  ot  said  company  had  the  directors  or 
officers  the  right  to  vote  away  anything  belonging  to  it,  without  con- 
sideration; and  if  there  is  any  such  law,  rule,  or  regulation,  set  forth 
the  same  at  length,  and  state  the  authority  by  which  the  same  was 
made  ? 

Answer.  The  American  Fire  Insurance  Company  never  having  ac- 
quired any  interest  in  the  reserved  rights  of  Jacob  Barker  arising 
Irom  his  contract  with  the  government  in  relation  to  the  matter  in 
dispute,  conceived  that  they  neither  assigned,  transferred,  or  convey- 
ed any  chose  in  action  or  other  property  or  interest  of  any  kind 
whatsoever  belonging  to  them  when  they  passed  the  resolution 
hereto  appended,  marked  D  ;  and  since  the  American  Fire  Insurance 
Company  never  at  any  time  had  the  slightest  interest  in  the  matter 
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assigned,  your  deponent  conceives  this  to  be  a  full  answer  to  this 
cross-interrogatory. 

I  know  of  nothing  further  that  would  be  of  any  advantage  to  either 
party  to  learn. 

JA'S  R.  CAMPBELL. 

Affirmed  and  subscribed  before  me  October  11,  1859. 

A.  MURRAY  STEWART, 
Commissioner. 


D. 

Opficb  of  the  American  Fire  Insurance  Company, 

Philadelphia,  January  14,  1857. 

At  a  stated  meeting  of  the  board  of  directors  of  the  American  Fire 
Insurance  Company  held  this  day,  it  was,  on  motion  of  Mr.  Abbott, 
unanimously 

Hesdvedj  That  the  president  be  authorized  to  sign  a  release  in  favor 
of  Jacob  Barker,  whereby  the  said  Barker  shall  be  entitled  to  all  ad- 
vantages that  may  arise  by  reason  of  any  allowance  hereafter  awarded 
by  government  to  such  parties  as  held  the  ten  million  of  the  United 
States  loan  of  1814,  and  of  which  loan  this  company  purchased  an 
amount,  without  reserving  the  right  of  any  reclamation,  under  the 
then  exisiting  contract  between  Jacob  Barker  and  the  Treasury  De- 
partment, as  is  made  to  appear  on  reference  to  the  correspondence 
that  passed  between  the  respective  parties  at  or  about  the  time  of  pur- 
chase by  this  company. 

The  above  is  a  true  and  correct  copy  from  the  record  of  the  minutes 
of  the  American  Fire  Insurance  Company,  made  by  a  clerk  in  the  of- 
fice by  my  direction,  and  compared  by  me  with  the  original. 

JAS.  R.  CAMPBELL. 

A.  MURRAY  STEWART, 

Commissioner. 


COURT  OP  CLAIMS. 

Deposition  of  A.  E.  Silliman. 

R.  E.  Ward,  Fitz  Q-.  Halleck,  and  Jacob  Little,  vs.  The  United 

States. 

Stipulation. 

The  solicitor  consents  that  the  direct  and  cross-interrogatories  be 
propounded  to  the  witness  by  George  R  J.  Bowdoin,  a  commissioner 
of  this  court  for  the  State  of  New  York,  but  to  be  done  when  no  per- 
son is  present  except  the  witness  being  examined,  and  to  be  taken  at 
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the  expense  of  the  plaintiffs  ;  the  depositions  to  be  returned  to  the  clerk 
of  the  court  by  mail.  The  solicitor  reserves  the  right  to  object  to  any 
and  all  interrogatories  that  are  objectionable,  the  same  as  if  specially 
objected  to  at^this  time,  whether  it  relates  to  the  form  or  nature  of  the 
question,  or  to  the  kind  and  quality  of  the  proof  proposed. 
Dated  September  6,  1859. 

R.  H.  GILLET,  Soliciiar. 


COURT  OF  CLAIMS. 


R.  R.  Wakd,  Frrz  G.  Halleck,  and  Jacob  Little,  vs.  The  United 

Statbs. 

The  deposition  of  Augustus  E.  SiUiman,  taken  in  the  above  entitled  cause 
on  the  twenty-first  day  of  September,  eighteen  hundred  and  fifty-nine, 
at  the  city  of  New  York,  before  George  R.  J.  Bowdoin,  one  of  the  com- 
missioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age ;  what 
has  been  your  place  of  residence  for  the  past  year  ;  have  you  any  in- 
terest, direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry  in 
this  cause  ;  if  yea,  state  it ;  are  you  related  to  all  or  either  of  the  claim- 
ants in  this  cause;  if  yea,  state  to  whom  and  in  what  degree? 

Answer.  Augustus  E.  Silliman ;  am  president  of  the  Merchants' 
Bank  in  the  city  of  New  York ;  am  twenty-one  years  of  age  and  up- 
wards ;  I  have  resided  lor  the  past  year  in  the  city  of  Brooklyn,  in  the 
State  of  New  York  ;  I  have  no  interest  whatever  in  the  claim  referred 
to  in  the  above  interrogatory  ;  am  not  in  any  way  related  to  either  of 
the  claimants  in  this  cause. 

Second  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  C,  and  say  whether  or  not  you  subscribed  the  same  ;  if  so,  in 
what  capacity  and  by  what  authority  ;  please  also  say  whether  or  not 
it  was  signed  by  John  J.  Palmer  in  your  presence. 

Answer.  I  now  examine  the  said  paper  marked  C  ;  I  did  subscribe 
it,  and  did  so  in  the  capacity  of  cashier  of  the  then  existing  Merchants' 
Bank  of  the  city  of  New  York,  and  by  the  authority  of  the  board  of 
directors  of  said  bank ;  I  cannot,  at  this  distance  of  time,  recollect 
whether  or  not  it  was  signed  by  Mr.  Palmer  in  my  presence. 

Third  interrogatory.   What  seal  does  the  said  paper  bear? 

Answer.  The  seal  of  the  late  bank  known  as  *'  The  President,  Di- 
rectors and  Company  of  the  Merchants'  Bank  in  the  city  of  New  York," 

Fourth  interrogatory.  Was  or  was  it  not  executed  by  authority  of 
the  board  of  directors  of  the  Merchants'  Bank  of  New  York? 

Answer.  It  was  executed  by  authority  of  the  board  of  directors  of 
the  late  bank  commonly  known  as  the  Merchants'  Bank  of  New  York, 
but  whose  legal  title  was  that  stated  in  the  answer  to  the  third  inter- 
rogatory ;  the  charter  of  that  bank  expired  on  the  first  of  January, 
1857. 
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Fifth  interrogatory.  Was  or  was  not  John  J.  Palmer  president  of 
the  Bank  of  America  on  the  28th  of  June,  1856? 

Answer,  He  was  not  president  of  the  Bank  of  America,  but  was 
president  of  the  said  Merchants'  Bank  on  the  28th  of  June,  1856. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ;  if  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  When  and  where  did  you  and  John  J. 
Palmer  sign  the  paper  marked  0? 

Answer.  I  signed  the  paper  in  the  said  Merchants'  Bank.  I  cann«t 
say  where  Mr.  Palmer  signed  it. 

Second  cross-interrogatory.  Was  there  a  resolution  of  the  board  of 
directors  authorizing  said  Palmer  and  yourself  to  sign  said  paper ; 
and  if  so,  attach  a  copy  thereof.  Was  said  resolution  recorded  in  the 
minutes  of  the  board  ;  and  if  90,  by  whom  and  when  ? 

Answer.  There  was  a  resolution  of  the  board  of  directors  authorizing 
Mr.  l^almer  and  myself  to  sign  said  paper;  but  I  do  not  find  it  entered 
on  the  minutes,  and  therefore  cannot  give  a  copy  of  it. 

Third  cross-interrogatory.  Have  you  any  personal  knowledge  of  the 
facts  recited  in  said  paper  ;  and  if  so,  when,  where,  and  how  did  you 
acquire  that  knowledge? 

Answer.  I  have  not  any  personal  knowledge  of  the  facts  referred  to. 
Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ;  if  yea,  state  it. 

Answer.  Although  I  cannot  recollect  whether  or  not  I  saw  Mr. 
Palmer  sign  said  paper,  yet  I  know  the  signature  to  be  his. 

A.  E.  SILLIMAN. 

State  of  New  York,  City  and  County  of  New  York,  as: 

On  the  twenty-first  day  of  September,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  Augustus  E.  Silliman,  the  witness  within 
named,  and^  after  having  been  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner,  and 
then  proposed  by  him  to  the  witness  ;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner,  no 
person  being  present  during  the  taking  of  the  deposition  except  the 
said  Augustus  E.  Silliman  and  the  commissioner. 

The  deposition  of  Augustus  E.  Silliman,  taken  under  the  prefixed 
stipulation  of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esquire,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Cldims,  in  the  names  of  R.  R.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little.     The  adverse  party  did  not  attend. 

O.  R.  J.  BOWDOIN, 

Commiaaioner. 
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For  and  in  consideration  of  the  reserved  rights  of  Jacoh  Barker, 
the  Merchants'  Bank  of  New  York  hereby  assign,  set  over,  and  convey 
to  Jacob  Little,  Fitz  Q-.  Halleck,  and  R.  R.  Ward,  assignees  of  Jacob 
Barker,  all  their  claims  on  the  United  States  in  any  way  arising  or 
enuring  to  the  said  bank,  from  the  fact  of  United  States  stock  of  the 
ten  million  loan  of  1814,  standing  on  the  books  of  the  treasury  of 
the  United  States  in  the  name  of  Lynde  Catlin,  cashier,  at  the  period 
when  more  favoroble  terms  were  allowed  for  a  further  portion  of  the 
twenty-five  million  loan  of  1814  than  were  allowed  for  the  ten  million 
loan,  a  portion  of  the  said  twenty-five  million  loan. 

It  being  expressly  understood  that  this  conveyance  is  only  a  quit 
claim  transfer,  that  the  bank  does  not  guarantee  anything,  and  that 
it  is  not  in  any  case  to  be  held  answerable  for  any  expenses  attending 
the  prosecution  thereof,  the  original  stock  having  been  received  by  the 
said  bank  as  collateral  security  for  loans  to  Jacob  Barker,  which  loans 
were  all  liquidated  and  paid  by  him,  and  consequently  his  assigns 
are  entitled  to  all  the  benefits  accruing  to  the  collaterals. 

THE  MERCHANTS'  BANK  OF  NEW  YORK,  [l.  s.] 
By  JOHN  J.  PALMER,  PresidetU. 
A.  E.  SILLIMAN,  Cashier. 

New  York,  June  28,  1856. 

I  hereby  request  the  Merchants'  Bank  in  the  city  of  New  York  to 
execute  and  deliver  the  within  assignment. 

JACOB  BARKER. 
Dated  28th  of  June,  1856. 


United  States  of  America,  ) 

StatCy  Cify,  and  County  of  New  Torhj  )  ** " 

On  this  thirty-first  day  of  July,  A.  D.  1856,  before  me,  a  commis- 
sioner of  the  Court  of  Claims,  personally  appeared  Augustus  E.  Silli- 
man,  the  cashinr  of  the  Merchants'  Bank  of  New  York,  to  me  known, 
who  acknowledged  to  me  that  he  knew  the  corporate  seal  of  the  said 
bank;  that  the  seal  affixed  to  the  above  instrument  was  such  corporate 
seal;  that  it  was  so  affixed  by  order  of  the  board  of  directors  of  the 
said  bank,  and  that  he  signed  his  name  thereto,  by  the  like  order,  as 
cashier  of  said  bank;  and  he,  the  said  Silliman,  further  acknowledged 
that  the  signature  of  John  J,  Palmer,  also  subscribed  to  said  instru- 
ment, is  in  the  genuine  handwriting  of  said  Palmer,  and  was  thereto 
subscribed  by  order  of  the  said  board. 

JOHN  C.  DEVEREAUX, 

Commissioner  Court  of  Claims. 
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COURT  OF  CLAIMS. 

E.  B.  Ward,  Fitz  G.  Hallbck,  and  Jacob  Little,  vs.  The  United 

States. 

The  deposition  of  James  W,  BleeckeTj  taken  in  the  above  entitled  cause 
on  the  ^\st  and  22d  days  of  September,  eighteen  hundred  and  Jlfty- 
nine,  at  tke  city  of  New  York,  before  Oeorge  JB.  J.  Bowdoin,  one  of 
the  commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause  ?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause?  If  yea,  state  to  whom  and  in 
what  degree. 

Answer.  My  name  is  James  W.  Bleecker;  am  a  broker,  about  sev- 
ecty  years  of  age;  have  resided  in  the  city  of  New  York  during  the 
past  year;  I  have  not  any  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry  in  this  cause;  I  am  not  in  any  way  re- 
lated to  either  of  the  claimants  in  this  cause. 

Second  interrogatory.  Were  or  were  not  the  notes  of  and  credits  in 
the  banks  in  the  city  of  New  York,  equivalent  in  value  to  specie 
throughout  the  months  of  May,  June,  and  July,  18H?  If  not,  how 
otherwise  ? 

Answer.  I  think,  according  to  the  best  of  my  recollection,  that  the 
notes  of  the  New  York  city  banks  were,  in  the  year  1814,  at  a  discount 
of  ten  per  cent,  as  against  specie;  this  is,  however,  only  a  matter  of 
belief;  my  recollection  on  the  subject  is  indistinct;  credits  in  the  banks 
would  be  at  the  same  discount. 

Third  interrogatory.  Did  or  did  not  those  banks  pay  their  notes 
and  credits  in  specie  at  par  when  it  was  demanded,  prior  to  their  sus- 
penaon  in  1814? 

Answer.  I  do  not  recollect  the  time  those  banks  suspended,  but  up 
to  the  time  of  their  suspension  they  did  pay  their  notes  and  credits  in 
specie  at  par  when  it  was  demanded. 

Fourth  interrogatory.  Were  you  or  were  you  not  acquainted  with 
John  Slidell,  Frederick  De  Peyster,  Sylvanus  Jenkins,  John  Clapp, 
George  Newbold,  Lynde  Catlin,  John  Hone,  Philip  Hone,  Henry 
Hone,  Herman  Hendricks,  John  J.  Palmer,  G.  A.  Worth,  Thomas 
W.  Jenkins,  Valentine  Hicks,  Tunis  Wortman,  John  0.  Harrison, 
Samuel  S.  Rowland,  Whitehead  Fish,  Samuel  Hicks,  John  H.  Hicks, 
and  G.  B.  Vroom ?  Do  they  yet  live? 

Answer.  I  was  personally  acquainted  with  John  Slidell,  Frederick 
De  Peyster,  John  Clapp,  George  Newbold,  Lynde  Catlin,  John  Hone, 
Philip  Hone,  Henry  Hone,  Herman  Hendricks,  John  J.  Palmer,  G.  A. 
Worth,  Samuel  S.  Howland,  Whitehead  Fish,  and  Samuel  Hicks; 
they  are  dead.  As  to  the  other  persons  inquired  about  in  this  inter- 
rogatory, I  have  not  any  knowledge  sufficient  to  state  whether  or  not 
they  are  alive.  I  knew  Mr.  G.  B.  Vroom  ;  he  was  at  one  time  cashier 
of  the  City  Ban£,  and  afterwards  of  the  Merchants'  Bank  ;  he  is  dead. 
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Last  interrogatory.  Do  yoa  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause?  if  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  Were  all  the  hills  of  all  the  banks  in 
New  York  city,  in  May,  June,  and  July,  at  par;  and  were  they  all  re- 
ceived in  payment  of  debts  where  specie  alone  was  a  legral  tender? 

Answer.  So  long  as  the  banks  in  the  city  of  New  York  continued 
to  pay  specie  their  bills  were  at  par,  and  were  received  in  payment  of 
all  debts  where  specie  alone  was  a  legal  tender.  When  the  banks 
suspended  specie  payments  their  bills  were  at  a  discount.  When  the 
suspension  took  place  I  cannot  now  recollect. 

Second  cross-interrogatory.  Were  not  the  bills  of  said  banks  re- 
ceived in  the  payment  of  debts,  and  in  ordinary  transactions,  just  the 
same  after  July  of  that  year  that  they  were  before,  or  how  otherwise ; 
and  did  not  the  banks  themselves,  after  July  and  throughout  the  years 
1814  and  1815,  receive  each  other's  bills  the  same  as  they  did  before 
July;  and  if  not,  how  otherwise? 

Answer.  After  the  suspension  of  specie  payments  the  bills  of  the 
incorporated  banks  in  the  city  of  New  York  were  received  in  payment 
of  debts,  and  in  ordinary  transactions,  the  same  as  before ;  and  the  said 
banks  themselves,  after  such  suspension,  received  each  other's  bills  the 
same  as  before,  but  I  cannot  fix  the  date  of  the  suspension. 

Third  cross-interrogatory.  Which,  in  the  ordinary  business  of  the 
city,  was  treated  as  the  money  standard  ? 

Answer.  The  bills  of  the  incorporated  banks  in  the  city  of  New 
York  were  treated  as  the  money  standard,  or  circulating  medium. 

Fourth  cross-interrogatory.  Were  not  the  bills  of  other  city  banks 
received  and  paid  out  at  par  in  the  cities  where  issued,  alter  the  sus- 
pension, the  same  as  before? 

Answer.  I  do  not  know  anything  about  the  matter  inquired  of  in 
this  interrogatory. 

Fifth  cross-interrogatory.  Were  not  the  bills  of  such  banks  received 
in  payment  of  taxes  after  the  suspension,  and  were  not  government 
officers,  both  State  and  national,  paid  in  such  bills  at  par  after  the 
suspension  the  same  as  before  ? 

Answer.  1  do  not  recollect  about  the  matters  inquired  of  in  this 
interrogatory.  In  ordinary  business  transactions  the  bills  were  re- 
ceived. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?  if  yea,  state  it. 

Answer.  I  do  not. 

J.  W.  BLEECKER. 

SiATE  OF  New  York,  City  and  County  of  New  York^  as: 

On  the  twenty-first  and  twenty-second  days  of  September,  A.  D. 
eighteen  hundred  and  fifty-nine,  personally  came  James  W.  Bleecker, 
the  witness  within  named,  and,  after  having  been  first  duly  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness ;  and  the  an- 
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swers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner,  no  person  bein^  present  during  the  taking  of  the 
deposition  except  the  said  James  W.  Bleecker  and  the  commissioner. 
The  deposition  of  James  W.  Bleecker,  taken  under  the  prefixed 
stipulation  of  the  solicitor  for  the  United  States,  at  the  request  of  Ja- 
cob Barker,  esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  names  of  E.  B.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little.     The  adverse  party  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Cojnmissioner. 


COURT  OF  CLAIMS. 


B.  B.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  vs.  Tab  United 

States. 

The  deposition  of  William  L.  Jenkins^  taken  in  the  above  entitled  cause 
on  the  2\8t  and  22d  days  of  September,  1859,  at  the  city  of  New  York, 
before  George  JR.  J.  Boiodoiny  one  of  the  commissioners  of  the  said 
court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age;  what 
has  been  your  place  of  residence  for  the  past  year ;  have  you  any  in- 
terest, direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry 
in  this  cause  ;  if  yea,  state  it ;  are  you  related  to  all  or  either  of  the 
claimants  in  this  cause  ;  if  yea,  state  to  whom  and  in  what  degree. 

Answer.  My  name  is  William  L.  Jenkins ;  am  cashier  in  the 
Bank  of  America,  in  the  city  of  New  York ;  am  fifty-two  years  of 
age  ;  my  place  of  residence  for  the  past  year  has  been  the  city  of 
New  York;  I  have  no  interest  whatever  in  the  claim  which  is  the 
subject  of  inquiry  in  this  cause ;  I  am  not  related  to  either  of  the 
claimants  in  this  cause  in  any  way. 

Second  interrogatory.  Were  you  or  were  you  not  acquainted  with 
George  Newbold  ;  if  yea,  is  he  yet  living  ? 

Answer.  I  was  acquainted  with  Mr.  George  Newbold ;  lie  is  dead. 

Third  interrogatory.  Was  he  or  was  he  not  president  of  the  Bank 
of  America  on  the  9th  of  October,  1855  ? 

Answer.  He  was  president  on  that  day. 
,    Fourth  interrogatory.  Are  you  acquainted  with  his  handwriting? 

Answer.  I  am  very  well  acquainted  with  it. 

Fifth  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  I,  and  say  whether  or  not  the  signature  thereto  is  in  the 
handwriting  of  the  said  Newbold. 

Answer.  I  now  examine  said  paper ;  the  signature  is  in  his  hand- 
writing. 

Sixth  interrogatory.  Is  or  is  not  the  present  Bank  of  America  the 
proprietor  of  the  assets  of  the  Bank  of  America  as  it  existed  in 
1814  and  1815? 
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Answer.  The  present  Bank  of  America  is  the  proprietor  of  the 
assets  of  the  Bank  of  America,  whose  charter  expired  a  few  years 
since,  and  that  bank  was,  I  believe,  the  Bank  of  America  which  was 
in  existence  in  1814  and  1815. 

Seventh  interrogatory.  Have  or  have  not  the  board  of  directors  of  the 
present  bank  approved  of  the  action  of  Mr.  Newbold  in  the  premises? 

Answer.  The  board  of  directors  have  neither  approved  nor  disap- 
proved of  the  action  of  Mr.  Newbold  in  the  premises. 

Eighth  interrogatory.  Was  or  was  not  Jacob  Barker  indebted  to 
the  said  Bank  of  America  when  its  charter  terminated  ;  if  he  had 
been,  would  you  not  have  known  it? 

Answer.  He  wasnot  indebted  :  if  he  had  been,  I  would  have  known 
it. 

Ninth  interrogatory.  Is  or  is  not  the  present  Bank  of  America  in 
possession  of  the  books  and  vouchers  of  the  old  bank;  if  so,  have  you 
or  have  you  not  full  access  to  them  ? 

Answer.  The  present  Bank  of  America  has  the  right  to  the  posses- 
sion of  the  books  and  vouchers  of  that  Bank  of  America  whose  charter 
terminated  within  the  last  few  years,  and  at  the  time  the  present 
bank  came  into  existence ;  there  is  a  large  room  in  the  bank  building 
filled  with  old  books  and  vouchers,  and  I  presume  they  are  all  the 
books  and  vouchers  of  the  old  bank,  but  am  not  able  to  say  so  with 
certainty  ;  whatever  are  there  1  have  full  access  to. 

Tenth  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  O,  and  say  whether  you  do  or  do  not,  as  one  of  the  surviving 
executors  of  Sylvanus  F.  Jenkins,  approve  and  confirm  the  said 
assignment. 

Answer.  I  do  not  now  recollect  if  I  qualified  as  one  of  the 
executors  of  my  father,  Mr.  Sylvanus  F.  Jenkins  ;  but  whether  I  did 
or  did  not,  I  approve  of  the  action  of  Mr.  Leggett,  as  executor  in  the 
assignment,  as  evidenced  by  the  said  paper  marked  0,  and  hereunto 
appended.  Mr.  Leggett  had  the  general  management  of  the  estate. 
I  did  not  take  part  in  its  management. 

Eleventh  interrogatory.  Were  you  or  were  you  not  acquainted  with 
Valentine  Hicks  and  Thomas  W.  Jenkins ;  are  they  yet  living? 

Answer.  I  knew  them  both;  they  are  dead. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?     If  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  Have  you  any  personal  knowledge  that 
said  Newbold  was  in  fact  president  of  said  bank  on  the  9th  of  October, 
1855? 

Answer.  I  have  such  personal  knowledge;  I  was  discount  and  trans- 
fer clerk  in  said  bank  at  that  time. 

Second  cross-interrogatory.  When,  where,  and  how  did  you  become 
acquainted  with  said  Newbold's  handwriting? 

Answer.  From  my  employment  in  the  Bank  of  America,  of  which 
he  was  the  president. 

Third  cross-interrogatory.  How  do  you  know  that  the  present  Bank 
of  America  owns  the  assets  of  the  Bank  of  America  as  it  existed  in 
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1814  and  1815.     And  what  assets  do  you  know  of  belonging  to  the 
Bank  of  America  in  1814  and  1815  ? 

Answer.  I  cannot  say  that  the  present  Bank  of  America  owns  the 
assets  of  the  Bank  of  America  as  it  existed  in  1814  and  1815;  but  if 
the  charter  of  the  last-named  bank  expired  only  a  few  years  since, 
then  I  know  that  the  present  bank  owns  those  assets,  and  I  know  it 
from  my  connexion  with  the  present  bank.  I  do  not  know  of  any  such 
assets  unless  there  may  be  some  old  bad  debts  long  since  charged 
to  profit  and  loss,  but  whether  there  are  such  I  cannot  say. 

Fourth  cross-interrogatory.  Was  the  transfer  of  the  assets  to  which 
you  refer  in  writing  ? 

Answer.  It  was. 

Fifth  cross-interrogatory.  Has  the  present  Bank  of  America  a  book 
of  minutes  of  the  proceedings  of  its  directors,  and  is  there  a  resolu- 
tion of  approval  of  the  acts  of  said  Newbold,  referred  to,  entered  in 
in  said  book  of  minutes  ? 

Answer.  It  has  a  book  of  minutes  of  the  proceedings  of  its  direc- 
tors ;  no  resolution  of  approval  of  the  acts  of  said  Newbold,  above 
referred  to,  h»s  been  entered  in  it. 

Sixth  cross-interrogatory.  Have  you  any  personal  knowledge  of  the 
accounts  and  debts  due  to  and  from  said  former  Bank  of  America  ? 

Answer.  I  have  such  knowledge  of  some. 

Seventh  cross-interrogatory.  Have  you  examined  all  the  books  and 
papers  of  said  last-mentioned  bank,  so  as  to  know  who  were  debtors 
and  creditors  of  said  bank,  and  what  outstanding  rights  there  may  be  ? 

Answer.  I  have  not  made  such  examination. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?     If  yea,  state  it. 

Answer.  I  do  not. 

WM.  L.  JENKINS. 

State  of  Nbw  York,  City  and  County  of  New  York,  ss  : 

On  the  twenty-first  and  twenty-second  days  of  September,  A.  D. 
eighteen  hundred  and  fifty-nine,  personally  came  William  L.  Jen- 
kins, the  witness  within  named,  and,  after  having  been  first  duly 
affirmed  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  pres- 
.ence  of  the  commissioner,  no  person  being  present  during  the  taking 
of  the  deposition  except  the  said  William  L.  Jenkins  and  the  com- 
missioner. 

The  deposition  of  William  L.  Jenkins,  under  the  prefixed  stipula- 
tion of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esquire,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in 
the  Court  of  Claims,  in  the  names  of  R.  R,  Ward,  Fitz  G.  Halleck, 
and  Jacob  Little.     The  adverse  party  did  not  attend. 

G.  B.  J.  BOWDOIN, 

Commissioner, 
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New  York,  October  9,  1855. 

The  two  hundred  and  twenty-five  thousand  dollars  of  United  States 
six  per  cent,  stock  of  the  ten  million  loan,  held  by  the  president, 
directors,  and  company  of  the  Bank  of  America,  on  the  31st  of 
August,  1814,  being  the  remainder  of  two  hundred  and  eighty-four 
thousand  dollars  transferred  to  the  bank  by  Jacob  Barker  on  the  llth 
of  June,  1814,  was  collateral  security  for  a  loan  which  was  subse- 
quently paid  in  full  and  the  said  stock  given  up.  The  bank  conse- 
quently has  no  interest  whatever  relative  thereto. 

GEO.  NEWBOLD, 
President  of  the  late  Bank  of  Arrifsrica. 
G.  R.  J.  BOWDOIN, 

Commissiaryer. 

United  States  op  America,  ) 

State,  City  J  and  County  of  New  York,  \  ** " 

On  this  twenty-seventh  day  of  August,  A.  D.  1856,  before  me,  a 
commissioner  of  the  Court  of  Claims,  personally  appeared  George 
Newbold,  to  me  known,  who  acknowledged  to  me  that  he  signed  and 
executed  the  preceding  certificate. 

JOHN  C.  DEVEREUX, 
CommisBumer  of  the  Court  of  Claims. 


For  and  in  consideration  of  the  reserved  right  of  Jacob  Barker,  I, 
Thomas  H.  Leggett,  executor  of  Sylvanus  F.  Jenkins,  hereby  transfer 
and  set  over  unto  R.  R.  Ward,  F.  G.  Halleck,  and  Jacob  Little, 
assignees  of  Jacob  Barker,  all  claims  on  the  United  States  government 
arising  from  twenty-four  thousand  three  hundred  and  ten  dollars  and 
ninety  cents  stock  in  the  United  States  ten  million  loan  of  eighteen 
hundred  and  fourteen^  standing  in  the  name  of  Hicks,  Jenkins  &  Co., 
in  the  year  eighteen  hundred  and  fourteen, on  the  books  of  the  treasury 
of  the  United  States,  when  more  favorable  terms  were  allowed  for  a 
further  portion  of  the  twenty- five  million  loan  than  had  been  allowed 
for  the  said  ten  million  loan. 

In  witness  whereof,  I  have  subscribed  these  presents  this  third  day  of 
October,  1856. 

THOMAS  H.  LEGGETT, 
Executor  of  Sylvanus  F.  Jenkins^  deceased, 
G.  B.  J.  BOWDOIN, 

Commissioner. 
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COURT  OF  CLAIMS. 

E.  B.  Ward,  Fitz  G.  Halleck,  and  Jacob  LmLE,  vs.  The  United 

States. 

The  deposition  of  John  Anthon,  taken  in  the  above  entitled  cause  on  the 
itoenty-aixih  day  of  September y  eighteen  hundred  andji/ty-nine,  aithe 
city  of  New  Torky  be/ore  George  B.  J,  Bowdoiny  one  of  the  commis- 
8ion(r8  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age ; 
what  has  been  your  {)lace  of  residence  for  the  past  year;  have  you  any 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry 
in  this  cause ;  if  yea,  state  it ;  are  you  related  to  all  or  either  of  the 
claimants  in  this  cause?  if  yea,  state  to  whom  and  in  what  degree. 

Answer.  My  name  is  John  Anthon;  am  a  counsellor  at-law;  am 
about  seventy-five  years  of  age;  I  have  resided  for  the  past  year  in  the 
city  of  New  York;  as  to  interest,  Mrs.  Anthon  (my  wife)  is  one  of  the 
heirs  of  John  Hone,  deceased,  and  the  estate  of  John  Hone,  deceased, 
has  an  interest  in  this  claim;  I  am  not  related  to  either  of  the  claim- 
ants in  this  cause. 

Second  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  P,  and  say  whether  or  not  you  saw  Jacob  Barker  subscribe 
the  same;  if  yea,  when? 

Answer.  I  am  one  of  the  subscribing  witnesses  to  that  paper  which 
I  now  examine;  Jacob  Barker  must  either  have  subscribed  it  in  my 
presence,  or  acknowledged  in  my  presence  that  he  did  so  sign  it. 

Third  interrogatory.  Were  or  were  you  not  acquainted  with  Tunis 
Wortman;  if  yea,  is  he  yet  living? 

Answer.   I  knew  Tunis  Wortman  by  sight  only;  I  believe  he  is 

_  since  dead. 

Fourth  interrogatory.  Did  you  or  did  you  not  see  him  subscribe 
the  same  as  witness  ? 

Answer.  I  did  not,  according  to  my  best  recollection. 

Fifth  interrogatory.  If  not,  is  or  is  not  his  name  subscribed  to  the 
said  paper  in  his  handwriting;  did  you  or  did  you  not  ever  see  him 
write? 

Answer.  I  have  never  seen  him  write,  but  I  have  seen  his  official 
signature  to  papers,  and  from  my  knowledge  so  acquired,  believe  the 
signature,  **T.  Wortman,"  to  be  in  his  proper  handwriting. 

Sixth  interrogatory.  Are  you  or  are  you  not  acquainted  with  the 
handwriting  of  part  or  all  the  signatures  to  the  said  paper;  if  yea, 
state  which,  and  state  whether  or  not  you  ever  saw  them  write. 

Answer.  I  am  acquainted  with  my  own  signature;  do  not  think  I 
ever  saw  Barker  write,  unless  he  signed  this  paper  in  my  presence; 
am  pretty  certain  that  I  never  saw  Wortman  write;  but  my  own  sig- 
nature is  genuine,  and  I  believe  the  others  to  be  so  also. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?  if  yea,  state  it. 

Answer.  I  do  not. 
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First  cross-interrogatory.  When,  where,  and  how  did  you  become 
acquainted  with  the  handwriting  of  Tunis  Wortman? 

Answer.  Mr.  Wortman  held  the  oflBce  of  county  clerk,  or  clerk  of 
the  mayor's  court,  or  clerk  of  the  common  council,  I  do  not  recollect 
which,  and  I  became  acquainted  with  his  signature  to  process  and 
legal  documents  from  my  professional  practice  at  that  time. 

Second  cross-interrogatory.  When  the  paper  marked  P  was  signed, 
what  was  done  with  the  same  ? 

Answer.  I  have  no  recollection  on  the  subject;  as  I  certify  it  was 
sealed  and  delivered;  I  presume,  it  was  delivered  to  the  assignees, 
or  one  of  them,  at  that  time. 

Third  cross-interrogatory.  Did  you,  at  the  day  of  the  date  of  said 
paper,  subscribe  your  name  thereto  as  a  witness,  or  at  what  time? 

Answer.  The  day  of  the  date  of  this  paper  being  an  interlineation 
in  my  own  handwriting,  namely,  the  first  day  of  February,  I  have  no 
doubt  that  that  was  the  date  of  its  execution  and  delivery. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause?   If  yea,  state  it. 

Answer.  In  reference  to  my  answer  to  the  first  interrogatory,  I 
mean  by  the  word  claim,  a  claim  arising  out  of  the  ten  million  loan 
mentioned  in  said  paper  marked  P;  I  do  not  know  of  anything  else. 

JOHN  ANTHON. 

State  of  New  York,  City  and  County  of  New  York,  as  : 

On  the  twenty-sixth  day  of  September,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  John  Anthon,  the  witness  within  named, 
and,  after  having  been  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner,  no  person  being 
present  during  the  taking  of  the  deposition  except  the  said  John 
Anthon  and  the  commissioner. 

The  deposition  of  John  Anthon,  taken  under  the  prefixed  stipula- 
tion of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob  Bar- 
ker, esquire,  acting  on  behalf  of  the  claimants,  to  be  used  in  the  in- 
vestigation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  names  of  E.  E.  Ward,  Fitz  Gr.  Halleck,  and 
Jacob  Little.     The  adverse  party  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Commissioner, 


Know  all  men  by  these  presents  that  I,  Jacob  Barker,  of  the  city 
of  New  York,  for  and  in  consideration  of  the  premises  herfinafter 
mentioned,  and  of  one  dollar  to  me  in  hand  paid  by  Fitz  G.  Halleck, 
Jesse  Hoyt,  and  Jacob  Little,  jr.,  all  ot  the  city  of  New  York,  have 
transferred,  assigned,  and  set  over  unto  the  said  Fitz  Q.  Halleck, 
Jesse  Hoyt,  and  Jacob  Little,  jr.,  seven  thousand  and  six  hundred 
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and  seventy  shares  of  stock  in  the  Bank  of  Washington  and  Warren, 
subject  to  any  balance  that  may  be  due  from  the  said  Jacob  to  the 
president,  directors,  and  company  of  the  said  Bank  of  Washington  and 
Warren  in  the  final  settlements  of  accounts  between  the  said  Jacob 
and  the  said  bank.     And  also  any  and  all  the  claims  that  I,  the 
said  Jacob,  have  on  the  government  of  the  United  States,  arising 
from  or   growing  out  of  the  contract  of  the   second  of  May,  one 
thousand  eight  hundred  and  fourteen,  for  a  portion  of  the  ten  million 
loan,  in  trust  for  and  to  be  applied  to  the  following  purposes,  to  wit : 
For  the  benefit  of  all  such  of  the  American  creditors  of  the  said  Jacob 
as  shall  within  three  months,  and  such  of  the  European  creditors  of 
the  said  Jacob  as  shall  within  six  months  from  the  day  on  which 
notice  of  this  assignment  shall  be  given  in  the  Mercantile  Advertiser, 
of  the  city  of  New  York,  come  in  and  accept  or  agree  to  accept,  under 
this  arrangement,  the  property  and  effects  hereinbefore  mentioned  in 
proportion  to  the  amounts  cf  their  respective  claims  and  the  value  of 
said  property  and  effects,  and  at  the  same  time  deliver  up  to  the  said 
assignees  the  evidences  of  their  debts,  claims,  or  demands,  and  sign  a 
release  to  the  said  Jacob  of  all  further  demands  on  him,  the  said 
Jacob,  for  claims  at  that  time  existing.     It  shall  be  the  duty  of  the 
said  assignees  to  cause  said  advertisement  to  be  published  in  the  said 
paper  within  three  months  from  the  date  hereof,  and  to  divide  said 
property  as  fast  as  collected,  and  the  balance,  if  any,  for  the  benefit  of 
all  such  of  said  Jacob's  creditors  as  shall  not  come  in  and  release  said 
Jacob  within  the  period  hereinbefore  limited,  in  proportion  to  the 
amount  of  their  respective  claims  and  the  value  of  the  said  property 
and   effects.      The  said   Fitz   Gr,  Halleck,  Jesse   Hoyt,  and  Jacob 
Little,  jr.,  to  have  and  to  hold  the  above-mentioned  property  and 
effects  to  them  and  their  heirs,  executors,  administrators,  and  assigns 
forever,  for  the   uses  and  purposes  above  mentioned.     And  the  said 
Jacob  hereby  authorizes  and  empowers  the  said  Fitz  G.  Halleck,  Jesse 
Hoyt,  and  Jacob  Little,  junior,  to  sell  and  dispose  of  or  other  wise  transfer 
and  convert  into  money  all  or  any  of  the  property  and  effects  herein- 
before mentioned  in  any  manner  that  any  two  ot  them  shall  think  proper 
or  expedient  to  carry  into  effect  the  true  intent  and  purposes  of  this 
assignment;  and  the  said  Jacob  hereby  authorizes  and  empowers  the 
said  Fitz  G.  Halleck,  Jesse  Hoyt,  and  Jacob  Little,  jr.,  to  arbitrate, 
adjust,  and  liquidate  any  claims  or  demands  that  may  be  presented 
against  the  said  Jacob,  the  amount  of  which  is  not  admitted  to  be 
justly  due  to  the  person  or  persons  presenting  the  same,  hereby  ratify- 
ing and  confirming  all  that  the  said  Fitz  G.  Halleck,  Jesse  Hoyt,  and 
Jacob  Little,  junior,  or  any  two  of  them,  shall  do  in  the  premises. 

In  witness  whereof,  said  Jacob  has  hereunto  set  his  hand  and  seal 
the  first  day  of  February,  one  thousand  eight  hundred  and  twenty. 

JACOB  BARKER. 

f  Sealed  and  delivered  in   presence   of— (the  words  "  first  day  of 
February,"  in  the  last  line  but  one,  first  interlined) — 

Jno.  Anthon. 

*  T.  W^ORTMAN. 

G.  R.  J.  BOWDOIN,  Commisatoner. 
Rep.  C.  C.  258—^8 
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COURT  OF  CLAIMS. 

E.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Littlb,  vs.  The  Unitbd 

States. 

The  deposition  of  Thomas  H.  Leggett,  taken  in  the  above  entitled  cause 
on  the  twenty-seventh  day  of  September,  eighteen  hundred  and  fifty- 
nine,  at  the  city  of  Neto  York,  before  George  R.  «7.  Bowdoin,  one  of 
the  commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of  in- 
quiry in  this  cause?  If  yea,  state  it.  Are  you  related  to  all  or  either 
of  the  claimants  in  this  cause?  If  yea,  state  to  whom,  and  in  what 
degree. 

Answer.  My  name  is  Thomas  H.  Leggett;  am  out  of  business;  was 
formerly  a  merchant;  am  seventy-two  years  of  age.  I  have  resided 
during  the  past  year  in  the  town  of  Flushing,  Queen's  county,  on 
Long  Island.  I  have  no  interest  whatever  in  the  claim  which  is  the 
subject  of  inquiry  in  this  cause;  lam  not  related  in  any  way  to  either 
of  the  claimants. 

Second  interrogatory.  Was  or  was  there  not  a  commercial  firm  of 
Hicks,  Jenkins  &  Co.  in  New  York  in  1814?  If  yea,  of  whom  was 
it  composed  ? 

Answer.  There  was  such  a  firm  at  that  time;  it  was  composed  of 
Samuel  Hicks,  Sylvanus  F.  Jenkins  and  Valentine  Hicks;  the  latter 
retired  about  the  years  1815  and  1816. 

Third  interrogatory.  Did  or  did  you  not  act  as  executor  of  the  late 
Sylvanus  F.  Jenkins  ? 

Answer.  I  did  act  as  such  executor. 

Fourth  interrogatory.  Please  examine  the  paper  hereunto  (pre- 
fixed) appended,  marked  0,  and  say  whether  or  not  you  subscribed 
the  same  as  such  executor  ? 

Answer.  Yes,  I  did. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?     If  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  What  knowledge  have  you  that  there 
was  in  1814  a  commercial  firm  in  New  York  of  Hicks,  Jenkins  & 
Co.,  and  who  composed  that  firm;  and  are  any  of  them  now  alive? 

Answer.  Mr.  Jenkins  was  my  brother-in-law,  and  the  other  two 
members  were  ray  intimate  friends;  they  are  all  of  them  dead. 

Second  cross-interrogatory.  Were  you  paid  any  consideration  for 
signing  said  paper  marked  0. 

Answer.  No;  I  believed  it  was  his  right. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  rela- 
tive to  the  claim  in  question  in  this  cause?     If  yea,  state  it. 

Answer.  I  do  not. 

THOMAS  H,  LEGGETT. 
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State  op  New  York,  City  and  County  of  Neia  York,  88  : 

On  the  twenty-seventh  day  of  September,  A,  D.  eighteen  hundred 
and  fifty-nine,  personally  came  Thomas  H.  Leorgett,  the  witness  with- 
in named,  and  after  having  been  first  duly  affirmed  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  questions  contained 
in  the  within  deposition  were  written  down  by  the  commissioner, 
and  then  proposed  by  him  to  the  witness  ;  and  the  answers  thereto 
were  written  down  by  the  commissioner  in  the  presence  of  the  wit- 
ness, who  then  subscribed  the  deposition  in  the  presence  of  the  com- 
missioner, no  person  being  present  during  the  taking  of  the  deposi- 
tion except  the  said  Thomas  H.  Leggett  and  the  commissioner. 

The  deposition  of  Thomas  H.  Leggett,  taken  under  the  prefixed 
stipulation  of  the  solicitor  for  the  United  States,  at  the  request  ot 
Jacob  Barker,  esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in 
the  investigation  of  a  claim  against  the  United  States,  now  pending  in 
the  Court  of  Claims,  ia  the  names  of  R.  R.  Ward,  Fitz  Gr.  Halleck, 
and  Jacob  Little.     The  adverse  party  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Commissioner, 


COURT  OP  CLAIMS. 


R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Littlb,  vs.  The  United 

States. 

The  deposition  of  E,  Ellery  Anderson,  taken  in  the  above  entitled  cau%e 
on  (he  twenty-eighth  day  of  September,  eighteen  hundred  and  fifty-nine, 
at  the  city  of  New  York,  before  George  R.  J.  Bowdoin,  one  of  the 
commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause  ?  if  yea,  state  it.  Are  you  related  to  all  or  either 
of  the  claimants  in  this  cause  ?  if  yea,  state  to  whom  and  in  what 
degree. 

Answer.  My  n&me  is  E.  Ellery  Anderson  ;  am  a  counsellor-at-law; 
am  twenty-five  years  of  age  ;  have  resided  for  the  past  year  in  the 
city  of  New  York  ;  I  have  not  any  interest  whatever  in  the  claim 
referred  to  ;  I  am  not  in  any  way  related  to  either  of  the  claimants. 

Second  interrogatory.  Please  examine  the  paper  hereto  appended, 
marked  H,  and  say  whether  or  not  it  was  subscribed  by  Henry  W. 
Anderson  in  your  presence  ;  if  yea,  when  ? 

Answer.  I  now  examine  said  paper  ;  it  was  subscribed  by  Henry  J. 
Anderson,  in  my  presence,  on  the  day  of  its  date,  or  within  a  day  or 
two  thereof,  and  I  know  Henry  J.  Anderson  to  be  the  real  name  of 
the  subscriber. 
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Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause?  if  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  When,  where,  and  in  whose  presence  did 
Henry  W.  Anderson  sign  the  paper  marked  H  ? 

Answer.  There  appears  to  be  a  mistake  in  the  interrogatory. 
Henry  James  Anderson  is  the  subscriber  of  the  paper  marked  H  ;  he 
signed  it  within  a  day  or  two  of  the  twenty-ninth  of  October,  eighteen 
hundred  and  fifty-six;  it  was  in  the  city  of  New  York,  and  I  think  at 
No.  12  Park  Place,  which  was  then  my  office ;  I  do  not  recollect 
whether  any  persons  were  present  or  not. 

Second  cross-interrogatory.  How  long  have  you  known  Henry  W. 
Anderson  ? 

Answer.  I  do  not  know  Henry  W.,  but  Henry  James  Anderson  is 
my  father. 

Third  cross-interrogatory.  Who  prepared  said  paper,  and  in  whose 
handwriting  is  the  same? 

Answer.  I  do  not  know. 

Fourth  cross-interrogatory.  When  was  the  writing  over  the  erasure 
therein  made? 

Answer.  There  is  no  erasure  in  the  paper  ;  a  blank  was  left  after 
the  word  Anderson,  on  the  third  line,  and  filled  in  by  me  with  the  word 
**  administrator,"  just  previous  to  its  being  signed. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?  if  yea,  state  it. 

Answer.  I  do  not. 

E.  ELLERY  ANDERSON. 

State  of  New  York,  City  and  County  of  Neiv  Yorkj  es  : 

On  the  twenty-eighth  day  of  September,  A.  D.  eighteen  hundred 
and  fifty-nine,  personally  came  E.  Ellery  Anderson,  the  within 
named,  and  after  having  been  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner,  and 
then  proposed  by  him  to  the  witness  ;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner, no  person  being  present  during  the  taking  of  the  deposition, 
except  the  said  E.  Ellery  Anderson  and  the  commissioner. 

The  deposition  of  E.  Ellery  Anderson,  taken  under  the  prefixed 
stipulation  of  the  solicitor  for  the  United  States,  at  the  request  of 
Jacob  Barker,  esquire,  acting  on  behalf  of  the  claimants,  to  be  used 
in  the  investigation  of  a  claim  against  the  United  States,  now  pending 
in  the  Court  of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  Ot,  Hallecky 
and  Jacob  Little.     The  adverse  party  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Commissioner. 
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H. 


For  and  in  consideration  of  the  reserved  rights  of  Jacoh  Barker,  and 
of  other  valuable  considerations,  I,  Henry  James  Anderson,  administra- 
tor of  Elbert  Anderson,  deceased,  hereby  assign  and  set  over  unto  R. 
R.  Ward,  Jacob  Little,  and  Fitz  G.  Halleck,  assignees  of  Jacob 
Barker,  all  the  claims  of  the  said  Elbert  Anderson  on  the  government 
of  the  United  States,  arising  from  his  having  been  the  holder  of  eighty 
thousand  twenty-nine  dollars  and  fifty-four  cents  stock  in  the  ten 
million  loan,  part  of  the  twenty-five  million  loan,  authorized  to  be 
borrowed  by  the  act  of  March,  1814,  when  more  favorable  terms  were 
allowed  the  lenders  by  the  United  States  for  a  further  portion  of  the 
said  twenty-five  million  than  had  been  allowed  for  the  said  ten  million. 

In  witness  whereof,  I  have  subscribed  these  presents  at  the  city  of 
New  York  this  29th  day  of  October,  1856. 

HENRY  JAMES  ANDERSON. 


Witness:  E.  E.  Andebson. 


G.  R.  J.  BOWDOIN, 

Oommissioner, 


United  States  op  America,  Southern  District  of  New  York^  ss: 

On  this  3d  day  of  November,  A.  D.  1856,  personally  came  E.  E. 
Anderson,  the  subscribing  witness,  to  me  known,  who,  being  by  me 
duly  sworn,  did  depose  and  say  :  That  he  resides  in  the  city,  county, 
and  State  of  New  York;  that  he  knew  Henry  James  Anderson,  the 
individual  described  in  and  who  executed  tbe  foregoing  instrument; 
that  he  was  present  and  did  see  the  said  Henry  James  Anderson  sign 
and  deliver  the  same  as  his  free  act  and  deed;  and  that  the  said  Henry 
James  Anderson  then  acknowledged  the  execution  thereof;  whereupon 
the  said  E.  E.  Anderson  became  the  subscribing  witness  thereto. 

[l.  s.]  JOSEPH  BRIDGHAM, 

if.  S,  Commissioner  for  the  District  of  New  Yorhy  2d  Circuit^. 


The  people  of  the  State  of  New  York  to  all  to  whom  these  presents  shall 
come  or  may  concern^  send  greeting : 

Know  ye  that  we  having  inspected  the  records  of  our  surrogate's 
court  in  and  for  the  county  of  New  York,  do  find  that  on  the  twenty- 
seventh  day  of  April,  in  theyearone  thousand  eight  hundred  and  thirty, 
by  said  court  letters  of  administration  of  the  goods,  chattels,and  credits, 
which  were  of  Elbert  Anderson,  late  of  the  city  of  New  York,  de- 
ceased, were  granted  and  committed  unto  Sarah  Anderson,  the  widow 
of  the  deceased,  and  Henry  James  Anderson,  the  son  of  the  deceased, 
and  that  it  does  not  appear  by  said  records  that  said  letters  have  been 
revoked. 
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In  testimony  whereof^  we  have  caused  the  seal  of  office  of  our  said 
surrogate  to  be  hereunto  affixed.  Witness,  Alexander  W.  Bradford, 
surrogate  of  our  said  county,  at  the  city  of  New  York,  the  third  day 
of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-six. 

[l.  s.]  a.  W.  BRADFORD,  Surrogate. 


COURT  OP  CLAIMS. 


R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  vs.  Thb  United 

States. 

The  deposition  of  Daniel  Underhill^  taken  in  the  above  entitled  cause 
on  the  ttventy -eighth  day  of  September^  eighteen  hundred  and  fifty- 
nine^  at  the  city  of  New  York,  be/ore  George  B.  J.  Bowdoin,  one  of 
the  commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age;  what 
has  been  your  place  of  residence  for  the  past  year;  have  you  any  in- 
terest, director  indirect,  in  the  claim  which  is  the  subject  of  inquiry 
in  this  cause  ?  If  yea,  state  it.  Are  you  related  to  all  or  either  of 
the  claimants  in  this  cause  ?  If  yea,  state  to  whom  and  in  what  de- 
gree. 

Answer.  My  name  is  Daniel  Underbill;   am  secretary  of  the  New 
York  Fire  and  Marine  Insurance  Company;  am  thirty-eight  years  of 
age;  I  have  for  the  past  year  resided  in  the  city  of  New  York;  T  have 
no  interest  whatever  in  the  claim  referred  to;  I  am  not  related  to  either 
of  the  claimants. 

Second  interrogatory.  Please  examine  the  papers  hereunto  appended, 
marked  F  and  G,  and  say  whether  or  not  they  were  subscribed  by 
John  Clapp  in  your  presence;  and  whether  or  not  he  is  yet  living? 

Answer.  I  now  examine  said  papers;  they  were  subscribed  by  Mr. 
John  Clapp  in  my  presence;  he  is  dead. 

Third  interrogatory.  If  not  in  your  presence,  did  you  ever  see  him 
write;  if  so,  are  or  are  not  all  the  signatures  thereto  in  his  hand- 
writing ? 

Answer.  I  did  see  him  sign  the  two  signatures  under  '^lOth  month, 
19th,  1855;"  1  have  often  seen  him  write;  the  four  signatures  on  said 
papers  are  in  the  handwriting  of  Mr.  Clapp. 

Fourth  interrogatory.  Are  you  acquainted  with  the  handwriting  of 
the  last  paragraphs  on  the  said  papers  ;  if  they  were  yours,  say  by 
whose  direction  they  were  done  ? 

Answer.  I  am  acquainted  with  the  handwriting  referred  to;  they 
are  in  my  own  handwriting,  and  I  wrote  those  paragraphs  by  the  di- 
rection of  Messrs.  John  Clapp  and  Jacob  Barker. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?    If  yea,  state  it. 
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Answer.  I  do  not. 

First  cross-interrogatory.  Were  you  personally  present,  and  did 
you,  in  fact,  see  John  Clapp  sign  said  papers  marked  F  and  G? 

Answer  I  was  personally  present,  and  actually  saw  Mr.  John  Clapp 
sign  those  papers. 

Second  cross-interrogatory.  If  said  Clapp  is  dead,  when  did  he  die? 

Answer,  lie  is  dead,  but  I  cannot  positively  fix  the  date  of  his 
death;  it  was  within  two  or  three  years  last  past,  to  the  best  of  my 
recollection;  he  was  alive  on  the  10th  of  October,  1855. 

Third  cro8s-interrogator3\  Were  you  familiar  with  his  handwriting; 
and  -f  so,  when,  where,  and  how  often  did  you  see  him  write,  and 
what  did  you  see  him  write  ? 

Answer.  I  was  very  familiar  with  his  handwriting,  and  have  often 
seen  him  write  his  signature;  Mr.  Clapp  was  a  director  in  tho  insu- 
rance company  in  which  I  was  employed;  I  have  known  him  for  twenty 
years,  and  he  was  in  the  daily  habit  of  coming  to  the  office  of  the 
company,  and  I  used  to  see  him  write  there  very  frequently,  princi- 
p^illy  filling  up  checks  and  signing  them  and  other  documents. 

Last  croes-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause?     If  yea,  state  it. 

Answer.  I  do  not. 

D.  UNDERHILL, 

Statb  of  New  York,  City  and  County  of  New  York,  ss: 

On  the  twenty-eighth  day  of  September,  A.  D.  eighteen  hundred 
and  fifty-nine,  personally  came  Daniel  Underbill,  the  witness  within 
named,  and  after  having  been  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner,  and 
then  proposed  by  him  to  the  witness;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner,  no 
person  being  present  during  the  taking  of  the  deposition  except  the 
said  Daniel  Underbill  and  the  commissioner. 

The  deposition  of  Daniel  Underbill,  taken  under  the  prefixed  stip- 
ulation of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esquire,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little.     The  adverse  party  did  not  attend. 

G.  R,  J.  BOWDOIN, 

Commissioner, 
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P  and  a. 

New  York,  1th  month,  21th,  1814. 

I  have  pDrchased  of  Jacob  Barker  forty-four  hundred  and  ten  dollars 
and  fifty- eight  cents  funded  stock  in  the  ten  million  loan  and  paid 
him  for  the  same,  he  retaining  the  right  to  receive  all  the  benefit  that 
may  be  derived  from  the  condition  made  by  the  government,  '*  that  if 
any  part  of  the  sum  of  twenty- five  millions  of  dollars  authorized  to 
be  borrowed  by  the  act  of  Congress  of  March  24,  1814,  shall  be  bor- 
rowed on  terms  more  favorable  to  the  lenders,  the  benefit  ( t  he  same 
will  be  extended  to  the  person  or  persons  who  may  then  hold  the 
scrip  certificate,  or  the  certificate  of  funded  stock,  which  may  be  issued 
in  lieu  of  it  after  the  payments  upon  it  are  completed ;"  and  I  agree 
that  nothing  shall  infringe  that  right. 

JOHN  CLAPP. 

New  York,  10/A  months  Idth,  1855. 

These  are  to  certify  that  Jacob  Barker  is  entitled  to  the  benefit  of 
the  condition  in  the  contract  with  the  United  States  for  the  ten  mil- 
lion loan  on  the  above-mentioned  stock. 

JOHN  CLAPP. 

G.  R.  J.  BOWDOIN,  Commissioner. 


F  and  G. 

New  York,  lih  month,  26^A,  1814. 

I  have  purchased  of  Jacob  Barker  two  thousand  three  hundred  and 
forty-eight  dollars  and  twenty-four  cents  funded  stock  in  the  ten 
million  loan  and  paid  him  for  the  same,  he  retaining  the  right  to  re- 
ceive all  the  benefit  that  may  be  derived  from  the  condition  made  by 
the  government,  **  that  if  any  part  of  the  sum  of  twenty- five  millions 
of  dollars  authorized  to  be  borrowed  by  the  act  of  Congress  of  March 
24, 1814,  shall  be  borrowed  upon  terms  more  favorable  to  the  lenders, 
the  benefit  of  the  same  terms  will  be  extended  to  the  person  or  persons 
who  may  then  hold  the  scrip  certificate,  or  the  certificate  of  funded 
stock,  which  may  be  issued  in  lieu  of  it  after  the  payments  upon  it 
are  completed ;"  and  I  agree  that  nothing  shall  infringe  that  right. 

JOHN  CLAPP. 


New  York,  lOih  month,  19/A,  1855. 

These  are  to  certify  that  Jacob  Barker  is  entitled  to  the  benefit  of 
the  condition  in  the  contract  with  the  United  States  for  the  ten  million 
loan  on  the  above-mentioned  stock. 

JOHN  CLAPP. 

G,  R.  J.  BOWDOIN,  Commissioner. 
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COURT  OF  CLAIMS. 

R.  R.  Ward,  Frrz  G.  Halleck,  and  Jacob  Ltttle,  va.  The  United  States. 

The  deposition  of  Albert  Cardozo,  taken  in  the  above  entitled  cause  on 
the  28/A  day  of  September^  1859,  at  the  city  of  New  York,  before 
George  B,  «/.  Bowdoin,  one  of  the  commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause  ?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause?  If  yea,  state  to  whom,  and  in 
what  degree  ? 

Answer.  My  name  is  Albert  Cardozo  ;  am  a  counsellor-at-law;  am 
thirty  years  of  age  and  upwards.  I  have  resided  in  the  city  of  New 
York  for  the  past  year.  I  have  no  interest  whatever  in  the  claim  re- 
ferred to.     I  am  not,  in  any  way,  related  to  either  of  the  claimants. 

Second  interrogatory.  Please  examine  the  paper  hereunto  appended 
marked  M^  and  say  whether  or  not  the  same  was  subscribed  in  your 
presence  by  Henry  W.  Hicks;  also  the  paper  hereunto  appended, 
marked  N,  and  say  whether  or  not  the  same  was  subscribed  in  your 
presence  ? 

Answer.  I  now  examine  the  paper  marked  M,  and  I  am  unable  to 
say  whether  it  was  subscribed  in  my  presence,  or  acknowledged  by 
Mr.  Henry  W.  Hicks  after  he  had  subscribed  it;  one  or  the  other, 
however,  is  the  fact.  I  now  examine  the  paper  marked  N ;  that  was 
subscribed  in  my  presence  by  both  John  H.  Hicks  and  Henry  W. 
Hicks. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause?     If  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  When,  where,  and  in  whose  presence  did 
Henry  W.  and  John  H.  Hicks  sign  paper  marked  M?  Did  you  ac- 
tually see  both  of  them  sign ;  and  if  so,  why  was  another  witness 
called  to  the  signature  of  John  H.  Hicks? 

Answer.  As  to  Henry  W.  Hicks,  I  am  unable  to  state  when,  where, 
or  in  whose  presence  he  did  sign  it,  except  that  my  impression  is  that 
he  signed  it  on  the  4th  day  of  October.  1856,  at  my  office.  No.  54 
Wall  street,  in  the  city  of  New  York,  in  my  presence,  and  without 
anybody  else  being  present.  My  doubt  is  whether  he  acknowledged 
the  paper  after  he  had  signed  it,  or  whether  I  saw  the  act  of  signing. 
As  to  John  H.  Hicks,  I  did  not  see  him  sign  it,  and  I  am  unable  to 
answer  the  inquiry  as  respects  him. 

Second  cross- interrogatory.  When,  where,  and  in  whose  presence 
did  you  see  Henry  W.  Hicks  and  John  H.  Hicks  sign  paper  marked 
N? 

Answer.  As  near  as  I  can  recollect,  on  the  17tb  day  of  July,  1856, 
It  was  at  my  said  office,  and  in  my  presence  alone. 

La^t  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause?    If  yea,  state  it. 

Answer.  I  do  not. 

ALBERT  CARDOZO. 
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State  of  New  York,  City  and  County  of  New  York,  ss  : 

On  the  28th  day  of  September,  A.  D.  i8o9,  personally  came  Albert 
Cardozo,  the  witness  within  named,  and  after  having  been  first  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  the  witness;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner,  no  person  being  present  during  the 
taking  of  the  deposition  except  the  said  Albert  Cardozo  and  the  com- 
missioner. 

The  deposition  of  Albert  Cardozo,  taken  under  the  prefixed  stipu- 
lation of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in  the  in- 
vestigation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little.     The  adverse  party  did  not  attend. 

G,  R.  J.  BOWDOIN,  Commissioner. 


M. 

For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker, 
we,  John  H.  Hicks  and  Henry  W.  Hicks,  executors  of  Samuel  Hicks, 
hereby  transfer  and  set  over  unto  R.  R.  Ward,  F.  G.  Haileck,  and 
Jacob  Little,  assignees  of  Jacob  Barker,  all  our  claims  on  the  gov- 
ernment of  the  United  States  arising  from  twenty- four  thousand  three 
hundred  and  ton  dollars  and  ninety  cents,  stock  in  the  United  States 
ten  million  loan  of  eighteen  hundred  and  fourteen,  standing  in  the 
name  of  Hicks,  Jenkins  &  Co.,  in  the  year  eig^hteen  hundred  and 
fourteen,  on  the  books  of  the  treasury  of  the  United  States,  when 
more  favorable  terms  were  allowed  for  a  further  portion  of  the 
twtnty-five  million  loan  than  had  been  allowed  for  the  said  ten 
million  loan. 

In  witness  whereof,  we  have  subscribed  these  presents  this  4th 
day  of  October,  1856. 

HENRY  W.  HICKS, 
Executor  of  Samuel  Hicks,  deceased. 
Witness :  Albert  Cardozo. 

JOHN  H.  HICKS, 
Executor  of  Samud  Hicks,  deceased. 
Witness  to  J.  H.  Hicks's  signature  : 
D.  Thompson. 

G.  R.  J.  BOWDOIN, 

Commissioner. 
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We,  John  H.  Hicks  aBd  Henry  W.  Hicks,  sons  and  heirs  of  Sam- 
uel Hicks,  deceased,  which  said  Samuel  was  one  of  the  firm  of  Hicks, 
Jenkins  &  Co.,  do  hereby  release,  transfer,  and  set  over  unto  Jacob 
Little,  R.  R.  Ward,  and  Fitz  Green  Halleck,  assignees  of  Jacob  Bar- 
ker, all  and  any  claim  or  demand,  whatever  the  same  may  be,  which 
we  or  either  of  us,  as  such  heirs  or  otherwise,  have  or  can  have  against 
said  Jacob  Barker  to  the  date  hereof. 

Witness  our  hands  and  seals  this  17th  day  of  July,  1856. 

HENRY  W.  HICKS,     [l.  s.] 
JOHN  H.  HICKS,     [l.  s.] 
Witness — *'  Right "  erased  and  *'  claim  or  demand  "  interlined. 
Albert  Cardozo. 

G.  R.  J.  BOWDOIN, 

Commissioner, 


United  States  of  America,  . 

-  ^  —     '—   -v  ss: 


I 

State,  City,  and  County  of  New  York,  J ' 

On  this  twenty-seventh  day  of  August,  A.  D.  1856,  before  me,  a 
commissioner  of  the  Court  of  Claims,  personally  appeared  Albert 
Cardozo,  to  me  known,  who  being  by  me  duly  sworn,  deposed  and 
said :  That  he  resides  in  the  city  of  New  York  ;  that  he  saw  John  H. 
Hicks  and  Henry  W.  Hicks  execute  the  preceding  instrument  ;  that 
eaid  John  H.  and  Henry  W.  Hicks  there  acknowledged  to  him  that 
they  executed  said  instrument  for  the  uses  and  purposes  therein  men- 
tioned, and  that  be,  deponent,  thereupon  subscribed  his  name  thereto 
as  a  witness. 

JOHN  C.  DEVEREUX, 
Commissioner  Court  of  Claims. 


COURT  OP  CLAIMS. 


R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  vs.  The  United  ^ 

States. 

The  deposition  of  Hamilton  Cotter,  taken  in  the  above  entitled  cause  on 
the  twenty-eighth  day  of  September,  eighteen  hundred  and  fifty-nine^ 
at  the  city  of  New  York,  before  George  R.  J,  Bowdoin,  one  of  the 
commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause?  If  yea,  state  to  whom,  and  in 
what  degree. 
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Answer.  My  name  is  Hamilton  Cotter ;  am  an  insurance  clerk ; 
am  about  twenty-three  years  of  age  ;  have  during  the  past  year 
resided  at  No.  43  Fleet  street,  in  the  city  of  Brooklyn;  I  have  not  any 
interest  whatever  in  the  claim  referred  to  ;  I  am  not  related  to  either 
of  the  said  claimants. 

Second  interrogatory.  Are  you  or  are  you  not  acquainted  with  the 
handwriting  of  the  late  Charles  Town? 

Answer.  Yes;  I  am. 

Third  interrogatory.  Did  you  or  did  you  not  ever  see  him  write  ? 

Answer.  Yes;  I  have  seen  him  write. 

Fourth  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  Q,  and  say  whether  or  not  his  name  thereon  is  in  his  hand- 
writing, and  by  whom  the  article  to  which  it  is  subscribed  was  written, 
when,  and  by  whose  direction  ? 

Answer.  I  now  examine  said  paper;  the  signature,  "  Chas  Tuwn," 
is  in  his  proper  handwriting ;  I  do  not  know  anything  about  the 
other  matters  inquired  of  in  this  interrogatory. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?     If  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  When,  where,  and  how  did  you  become 
acquainted  with  the  handwriting  of  Charles  Town  ? 

Answer.  Mr.  Town  was  the  president  of  the  -^tna  Insurance  Com- 
pany, in  New  York,  and  I  was  a  clerk  in  the  same  company  at  the 
same  time  ;  I  used  to  see  him  sign  policies  of  insurance  ;  this  was 
about  two  years  ago. 

Second  cross-interrogatory.  How  do  you  know  by  whose  direction 
the  article  over  his  signature  was  written  ? 

Answer.  I  do  not  know  anything  about  the  matter  inquired  of  in 
this  cross-interrogatory. 

Third  cross-interrogatory.  Is  there  not  a  subscribing  witness  to  said 
article  ? 

Answer.    There  appears  to  be. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?  If  yea,  state  it. 

Answer.  I  do  not. 

HAMILTON  COTTER. 

State  of  New  York,  City  and  County  of  New  York,  88-: 

On  the  twenty-eighth  day  of  September,  A.  D.  eighteen  hundred 
and  fifty-nine,  personally  came  Hamilton  Cotter,  the  witness  within 
named,  and  after  having  been  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in 
the  within  deposition  were  written  down  by  the  commissioner  and 
then  proposed  by  him  to  the  witness  ;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commissioner, 
no  person  being  present  during  the  taking  of  the  deposition  except 
the  said  Hamilton  Cotter  and  the  commissioner. 

The  deposition  of  Hamilton  Cotter,  taken  under  the  prefixed  stipu- 
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lation  of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esquire,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  IStates,  now  pending  in  the 
Court  of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  Q-.  ilalleck,  and 
Jacob  Little.     The  adverse  partv  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Commissioner. 


Q. 

The  one  hundred  and  twenty-four  thousand  nine  hundred  and 
ninety-nine  dollars  and  ninety-nine  cents  stock  in  the  United  States 
ten  million  loan,  part  of  the  twenty-five  million  loan  of  eighteen  hun- 
dred and  fourteen,  which  stood  in  the  names  of  Hone  &^Town,  on 
the  books  of  the  treasury  of  the  United  States  in  eighteen  hundred 
and  fourteen,  was  held  by  them  as  collateral  security  for  money  lent' 
by  them  to  Jacob  Barker;  which  debt  having  been  paid  by  the  said 
Jacob  Barker,  I,  John  Anthon,  the  surviving  executor  of  the  said  John 
Hone,  the  senior  partner  in  the  said  firm  of  Hone  &  Town,  therefore 
transfer  and  set  over  to  R.  R.  Ward,  F.  G.  Halleck,  and  Jacob  Little, 
assignees  of  Jacob  Barker,  the  claims  of  said  Hone  &  Town,  arising 
from  the  said  stock,  standing  in  their  names  on  the  books  of  the  trea- 
sury of  the  United  States,  when  more  favorable  terms  were  allowed 
for  a  further  portion  of  the  said  twenty-five  million  loan  than  had 
been  allowed  for  the  said  ten  million  loan. 

In  witness  whereof,  I  have  subscribed  these  presents  this  Tth  day  of 
October,  1856. 

JOHN  ANTHON, 
Surviving  Executor  of  John  Honey  deceased. 


Witness:  Ludwig  Hanay. 
I  confirm  the  above. 


Nbw  York,  October  14,  1856. 

ROBERT  8.  HONE, 
Executor  of  Philip  Hone,  deceased. 


I,  Charles  Town,  the  surviving  partner  in  the  former  firm  of  Hone 
&  Town,  renounce  all  claims  on  the  United  States  in  relation  to  the 
above-described  stock. 

CHARLES  TOWN. 

Witness:  Ludwio  Hanay. 

G.  R.  J.  BOWDOIN, 

Commissioner. 
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COURT  OF  CLAIMS. 

R.  R.  Ward,  Fitz  Q-.  Hallbck,  and  Jacob  Little,  vs.  The  Unttbd 

States. 

TJie  deposition  of  Isaac  Hendricks  j  taken  in  the  above  entiUed  cause  cm 
the  thirtieth  day  of  September,  eighteen  hundred  and  fifty-nine^  at  the 
city  of  New  Yorkj  before  George  B.  J.  Bowdoiny  one  of  the  commis- 
sioners of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause?  If  yea,  state  to  whom,  and  in 
what  degree. 

Answer.  My  name  is  Isaac  Hendricks;  am  a  merchant;  am  twenty- 
eight  years  of  age;  I  have  resided  for  the  past  year  in  the  city  of  New 
York;  I  have  no  interest  whatever  in  the  claim  referred  to.  I  am  not 
in  any  way  related  to  either  of  the  claimants. 

Second  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  J,  and  say  in  whose  handwriting  the  assignment  is.  If  in 
yours,  say  \^hen  made  and  by  whose  direction. 

Answer.  I  now  examine  said  paper.  The  assignment  is  in  my  hand- 
writing. I  do  not  recollect  precisely  when  it  was  made,  but  it  must 
have  been  about  the  twenty-seventh  of  October,  eighteen  hundred 
and  fifty-six.  It  was  made  by  the  direction  of  my  uncle,  Mr.  Uriah 
Hendricks. 

Third  interrogatory.  Did  you  ever  see  Uriah  Hendricks  write?  If 
yea,  is  or  is  not  the  name  subscribed  to  the  said  assignment  in  his 
handwriting  ?  If  yea,  did  or  did  you  not  see  him  subscribe  the  same  ? 
If  so,  when  ? 

Answer.  I  have  seen  Mr.  Uriah  Hendricks  write  frequently.  The 
signature,  **  U.  Hendricks,  administrator,"  is  in  his  handwriting.  I 
am  not  certain,  but  nearly  positive,  that  I  did  see  him  subscribe  said 
paper. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to  the 
claim  in  question  in  this  cause?     If  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  When,  where,  and  how  did  you  become 
acquainted  with  the  handwriting  of  Uriah  Hendricks? 

Answer.  I  became  acquainted  with  his  handwriting  from  being  a 
clerk  in  his  employ  for  the  last  four  years,  ending  last  July,  in  the 
city  of  New  York. 

Second  cross-interrogatory.  When  and  where  did  he  sign  the  paper 
marked  J,  and  in  whose  presence? 

Answer.  I  think  he  signed  it  about  the  day  of  its  date,  at  number 
77  Broad  street,  his  place  of  business  in  this  city.  I  think  he  signe.l 
it  in  my  presence.  I  do  not  recollect  whether  any  one  else  was  pres- 
ent. 
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Last  cross-interrogatory.  Do  yoa  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?    If  yea^  state  it. 
Answer.  I  do  not. 

ISAAC  HENDRICKS. 

State  op  New  York,  Oity  and  County  of  New  Yorky  as  : 

On  the  thirtieth  day  of  September,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  Isaac  Hendricks,  the  witness  within  named, 
and  after  having  been  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner  and  then  proposed 
by  him  to  the  witness;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner,  no  person  being 

E resent  during  the  taking  of  the  deposition  except  the  said  Isaac 
[endricks  and  the  commissioner. 

The  deposition  of  Isaac  Hendricks,  taken  under  the  prefixed  stipu- 
lation of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esquire,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in 
the  Court  of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  Q-.  Halleck, 
and  Jacob  Little.     The  adverse  party  did  not  attend. 

a.  R,  J.  BOWDOIN, 

Oommisaioner. 


Tlie  people  of  the  State  of  New  York  to  all  to  whom  these  presents  shall 
come  or  may  concern^  send  greeting: 

Know  ye,  that  we  having  inspected  the  records  of  our  surrogate's 
court  in  and  for  the  county  of  New  York,  do  find  that  on  the  nine- 
teenth day  of  April,  in  the  year  one  thousand  eight  hundred  and 
thirty-eight,  by  said  court  letters  of  administration  of  the  goods, 
chattels,  and  credits,  which  were  of  Harman  Hendricks,  late  of  the 
city  of  New  York,  deceased,  were  granted  and  committed  unto  Uriah 
Hendricks,  of  the  city  of  New  York,  and  that  it  does  not  appear  by 
said  records  that  said  letters  have  been  revoked. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our  said 
surrogate  to  be  hereunto  affixed.  Witness,  Alexander  W.  Bradford, 
surrogate  of  our  said  county,  at  the  city  of  New  York,  the  28th  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-six. 

[L.  s.]  A.  W.  BRADFORD, 

Surrogate. 


For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker, 
and  of  other  valuable  considerations,  I,  Uriah  Hendricks,  administra- 
tor of  Harman  Hendricks,  deceased,  hereby  assign  and  set  over  unto 
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E.  R.  Ward,  Jacob  Little,  and  Fitz  Q-.  Halleck^  assignees  of  Jacob 
Barker,  all  the  claims  of  the  said  Harman  Hendricks  on  the  govern- 
ment of  the  United  States,  arising  from  his  having  been  the  holder 
of  eighty-one  thousand  eight  hundred  and  eighteen  dollars  and  seven- 
teen cents  stock  in  the  ten  million  loan,  part  of  the  twenty-five  million 
loan  authorized  to  be  borrowed  by  the  act  of  March,  1814,  when  more 
favorable  terms  were  allowed  the  lenders  by  the  United  States  for  a 
further  portion  of  the  said  twenty-five  million  than  had  been  allowed 
for  the  said  ten  million. 

In  witness  whereof,  I  have  subscribed  these  presents,  at  the  city  of 
New  York,  this  2'7th  day  of  October,  1856. 

U.  HENDRICKS, 

Administrator, 

G.  R.  J.  BOWDOIN, 

Commissioner. 

United  States  of  America,  )     . 

Statty  City  and  County  of  New  York^  ) 

On  this  twenty-ninth  day  of  October,  A,  D.  1856,  before  me,  a 
commissioner  of  the  court  of  claims,  personally  came  Uriah  Hen- 
dricks, known  to  me  to  be  the  administrator  of  Harman  Hendricks,  de- 
ceased, mentioned  and  described  in  the  above  instrument,  and  the  said 
Uriah  Hendricks  acknowledged  before  me  that  he  executed  said  instru- 
ment in  writing  as  such  administrator  aforesaid. 

JOHN  0.  DEVEREUX, 
Court  of  Claims  Commissioner. 


COURT  OF  CLAIMS. 


R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  vs.  The  United 

States. 

The  deposition  of  Daniel  Embury,  taken  in  the  above  entitled  cause  on 
the  third  day  of  October,  eighteen  hundred  and  Ji/iy-nine,  at  the  city 
of  New  York,  be/ore  George  R.  J.  Bowdoin,  one  of  the  commissioners 
of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ^  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  sn^yect  of 
inquiry  in  this  cause  ?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause?  If  yea,  state  to  whom,  and  in 
what  degree. 

Answer.  My  name  is  Daniel  Embury;  am  president  of  the  Atlantic 
Bank  of  Brooklyn;  am  sixty-four  years  of  age;  I  have  resided  for  the 
past  year  in  the  city  of  Brooklyn;  I  have  no  interest  whatever  in  the 
claim  referred  to;  I  am  not  in  any  way  related  to  either  of  the  claim- 
ants. 
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Second  interrogatory.  Where  did  you  reside  in  1814  ? 

Answer.  In  the  city  of  New  York. 

Third  interrogatory.  Were  you  or  were  you  not  ever  in  the  employ 
of  Jacob  Barker  ?    If  so,  when  ? 

Answer.  I  was  in  his  employ  for  several  years;  from  about  the  year 
1812  or  1813  to  about  the  year  1820  or  1821;  I  certainly  was  in  his 
employ  during  the  years  1814,  1815,  1816,  and  1817. 

Fourth  interrogatory.  Please  examine  the  return  from  the  United 
States  treasury  hereunto  appended,  marked  A,  and  say  to  whom  the 
stock  therein  described  belonged. 

Answer.  I  now  examine  said  paper;  I  have  never  before  seen  this 
account;  I  never,  to  the  best  of  my  recollection,  owned  any  stock  of 
the  United  States  ten  million  loan  during  all  the  dates  embraced  in 
said  account;  I  was  a  clerk  to  Jacob  Barker,  acting  for  him  in  many 
financial  transactions,  and  I  believe  that  all  the  transactions  embraced 
in  said  paper  were  for  the  account  of  Jacob  Barker. 

Fifth  interrogatory.  Please  examine  the  assignment  hereunto  ap- 
pended, marked  B,  and  say  whether  or  not  you  executed  the  same? 

Answer.  I  now  examine  said  paper.     I  did  execute  it. 

Sixth  interrogatory.  Was,  or  was  not,  the  said  stock  transferred  to 
you  by  or  for  account  of  Jacob  Barker,  while  you  were  in  his  employ? 

Answer.  I  believe  it  was  so. 

Seventh  interrogatory  For  what  reason  or  consideration  was  the 
said  stock  transferred  to  you  ? 

Answer.  I  did  not  pay  anything  for  the  stock;  it  was  transferred 
to  me  for  Mr.  Barker's  personal  convenience. 

Eighth  interrogatory.  Had  you,  or  had  you  not,  any  interest  in  the 
said  stock,  other  than  as  trustee  for  Jacob  Barker  ? 

Answer.  I  had  not  any  other  interest  in  it  to  the  best  of  my  recol- 
lection. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?  If  yea,  state  it. 

Answer.  I  do  not,  except  that  the  indorsement  **  W.  Fish  to  G. 
W.  Campbell,  May  25,  1814,"  on  the  copy  of  a  letter  addressed  to 
said  Campbell,  hereunto  appended,  and  dated  May  25,  1814,  is  in  my 
handwriting,  and  was  probably  written  about  that  time,  because  it  is 
the  style  of  my  handwriting  at  that  period. 

First  cross-interrogatory.  If  you  answer  the  foutth  direct  inter- 
rogatory, then  state  how  do  you  know  to  whom  the  stock  referred  to 
in  exhibit  A  belonged  ?  Do  you  now  remember  the  items  of  that  state- 
ment; and  do  you  know  what  the  various  entries  and  figures  mean; 
and  why  it  is  kept  in  different  colored  ink  ? 

Answer.  I  do  not  know  to  whom  that  stock  belonged;  it  did  not 
belong  to  me;  I  do  not  remember  any  of  the  items  in  that  statement; 
I  do  not  know  anything  about  the  other  matters  inquired  of  in  this 
interrogatory. 

Second  cross-interrogatory.  If,  in  answer  to  the  sixth  direct  inter- 
rogatory, you  state  that  said  stock  was  transferred  by  or  for  account 
of  Jacob  Barker,  state  what  was  the  consideration  of  said  transfer,  and 
why  it  was  transferred  to  you  or  placed  in  your  name,  and  what  par- 
ticular stock  do  you  refer  to  ? 
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Answer  I  did  not  pay  any  consideration  for  any  transfer;  I  was  a 
clerk  in  Mr.  Barker's  employ;  he  made  use  of  my  name  for  his  gon- 
venience.  and  to  save  him  the  time  and  trouble  of  going  to  the  transfer 
office  to  transfer  stock.  I  refer  to  any  United  States  stock  standing 
during  the  time  I  was  in  Mr.  Barker's  employ  in  my  name. 

Third  cross-interrogatory.  Was  said  transfer  to  you  in  writing; 
and  when  was  said  transfer  made? 

Answer.  I  do  not  know  when  said  transfer  or  any  transfer  was 
made.  I  presume  that  any  transfer  that  was  made  was  so  made  in 
writing,  as  that  is  the  usual  way  of  transferring  stock  in  New  York. 

Fourth  cross-interrogatory.  Was  not  said  Barker  at  that  time  sol- 
vent, so  that  he  could  hold  the  title  of  his  own  property  without  fear 
of  molestation  by  creditors  ? 

Answer.  I  believe  he  was  solvent  at  that  time,  I  know  nothing  to 
the  contrary. 

Fifth  cross-interrogatory.  Did  you  give  said  Barker  any  acknow- 
ledgment, showing  that  you  held  his  stock  as  trustee  for  him,  and  was 
that  acknowledgment  in  writing  ? 

Answer.  My  belief  is  that  I  never  gave  him  any  acknowledgment; 
but  the  date  of  those  transactions  is  so  remote  that  I  cannot  be  very 
positive. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?  If  yea,  state  it. 

Answer.  I  do  not. 

DANIEL  EMBURY. 


State  of  New  York,         ) 
City  and  County  of  New  Tork^  J     * 

On  the  third  day  of  October,  A,  D.  1859,  personally  came  Daniel 
Embury,  the  witness  within  named,  and  after  having  been  first  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  the  witness,  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner,  no  person  being  present  during  the 
taking  of  the  deposition  except  the  said  Daniel  Embury  and  the  com- 
missioner. 

The  deposition  of  Daniel  Embury,  taken  under  the  prefixed  stipula- 
tion of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in  £he  in- 
vestigation of  a  claim  against  the  United  States  now  pending  in  the 
Court  of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little.     The  adverse  party  did  not  attend. 

G.  R,  J.  BOWDOIN, 

Commissioner. 
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B. 


The  stock  in  the  ten  million  loan  which  stood  in  my  name  on  the 
books  of  the  treasury  of  the  United  States  in  eighteen  hundred  and 
fourteen  was  held  by  me  in  trust  for  Jacob  Barker.  I  therefore  transfer 
and  set  over  to  E.  K.  Ward,  F.  G.  Halleck,  and  Jacob  Little,  assignees 
of  Jacob  Barker,  all  my  claims  arising  from  said  stock  standing  in  my 
name  on  the  books  of  the  treasury  of  the  United  States  when  more 
favorable  terms  were  allowed  for  a  further  portion  of  the  twenty-five 
million  loan  than  had  been  allowed  for  the  said  ten  million  loan. 

In  witness  whereof  I  have  subscribed  these  presents  this  14th  day 
of  October,  1856. 

DAN'L  EMBURY. 

Witness :  John  C.  Harrison. 

G.  R,  J.  BOWDOIN, 

Commiasioner. 


COURT  OF  claims. 


R.  R.  Ward,  Fitz  Gt.  Halleck,  and  Jacob  Little  vs.  The  United 

States. 

The  deposition  of  John  C.  Harrison,  jr. ,  taken  in  the  above  entitled  cause 
on  the  thirtieth  day  of  September  and  fifth  day  of  October  ^  eighteen 
hundred  and  fifty-nine,  at  the  city  of  New  York,  before  George  B.  J. 
Bowdoin,  one  of  the  commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause;  if  yea,  state  it.  Are  you  related  to  all  or  either 
of  the  claimants  in  this  cause ;  if  yea,  state  to  wbom,  and  in  what 
degree. 

Answer.  My  name  is  John  C.  Harrisoil,  jr.;  have  no  occupation  at 
present ;  have  been  a  clerk  in  a  broker's  office  ;  am  nineteen  years  of 
age.  I  have  resided  for  the  past  year  at  number  eighty-two  East 
Twenty-second  street,  in  the  city  of  New  York.  I  have  no  interest, 
dire^  or  indirect,  in  the  claim  referred  to,  that  I  am  aware  of.  I  am 
not  related  to  either  of  the  claimants,  that  I  am  aware  of.  I  am  a 
grandson  of  Mr.  Jacob  Barker ;  my  mother  was  his  daughter  ;  she  is 
living. 

Second  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  D,  and  say  whether  or  not  Henry  Hone  and  John  Anthon,  or 
either  of  tbem,  subscribed  the  said  paper  in  your  presence. 

Answer.  I  now  examine  said  paper.  Henry  Hone  signed  that  paper 
in  my  presence.     I  did  not  see  it  signed  by  Mr.  Anthon. 
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Third  interrogatory.  Please  examine  the  paper  hereunto  appended, 
(prefixed,)  marked  B,  and  say  in  whose  handwriting  is  the  signature 
of  the  witness  thereto. 

Answer.  I  now  examine  said  paper.  The  signature,  John  C.  Har- 
rison, is  in  the  handwriting  of  my  father,  the  subscribing  witness 
thereto. 

Fourth  interrogatory.  Did  or  did  you  not  ever  see  him  write  ? 

Answer.  I  have  seen  him  write  often. 

Fifth  interrogatory.  Is  he  yet  living  ? 

Answer.  No  ;  he  is  dead. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ;  if  yea,  state  it. 

Answer.  Nothing  ;  I  do  not. 

First  cross-interrogatory.  When  and  where  was  said  paper,  marked 
D,  signed,  and  who  were  present  besides  yourself  when  it  was  signed  ? 

Answer.  It  was  signed  by  Mr.  Henry  Hone  in  my  grandfi^ther's 
office,  number  eighty  Beekman  street,  in  the  city  of  New  York,  about 
the  time  of  its  date.  It  was  a  good  while  ago.  I  think  my  grandfather, 
Mr.  Jacob  Barker,  was  the  only  one  person  present  beside  Mr.  Hone 
and  myself. 

Second  cross-interrogatory.  Did  you  subscribe  your  name  as  a  wit- 
ness at  that  time  or  afterwards? 

Answer.  At  that  time. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause ;  if  yea,  state  it. 

Answer.  I  do  not. 

JOHN  0.  HARRISON,  Jr. 

State  op  New  York,  City  and  County  of  Neio  Torky  88 : 

On  the  thirtieth  day  of  September  and  on  the  fifth  day  of  October, 
A.  D.  eighteen  hundred  and  fifty-nine,  personally  came  John  0.  Har- 
rison, jr.,  the  witness  within  named,  and,  after  having  been  first 
duly  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner,  and  then  proposed  by  him  to  the  witness ; 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner,  no  person  being  present  during  the 
taking  of  the  deposition  except  the  said  John  C.  Harrison,  jr.,  and 
the  commissioner. 

The  deposition  of  John  C.  Harrison,  jr.,  taken  under  the  prefixed 
stipulation  of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States  now  pending  in  the 
C!ourt  of  Claims  in  the  names  of  R.  R.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little.     The  adverse  party  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Commissioner. 
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D. 

For  and  in  consideration  of  the  reserved  rights  of  Jacoh  Barker,  I, 
Henry  Hone,  one  of  the  surviving  executors  of  f  ohn  Hone,  hereby 
transfer  and  set  over  to  R.  R.  Ward.  F.  Gt.  Halleck,  and  Jacob  Little, 
assignees  of  Jacob  Barker,  all  claims  arising  from  one  hundred  thou- 
sand dollars  stock  in  the  United  States  ten  million  loan  of  eighteen 
hundred  and  fourteen  standing  in  tbe  name  of  John  Hone  (deceased) 
in  the  year  eighteen  hundred  and  fourteen  on  the  treasury  books  of 
the  United  States,  when  more  favorable  terms  were  allowed  for  a  por- 
tion of  the  twenty-five  million  loan  than  had  been  allowed  for  the  said 
ten  million  loan. 

In  witness  whereof  I  have  subscribed  these  presents  this  12th  day 
of  September,  1856. 

HENRY  HONE. 

Witness :  John  C.  Harrison,  jr. 

I  confirm  the  above. 

JNO.  ANTHON, 
Surviving  Executor  of  J.  Hone^  deceased. 

G.  R.  J.  BOWDOIN, 

Commissioner. 


COURT  OF  CLAIMS. 

R.  R.  Ward,  Frrz  G.  Halleck,  Jacob  Littlb  vs.  The  United  States. 

The  deposition  of  John  Hone,  taken  in  the  above  entitled  cause  on  the 
thirteenth  day  of  October,  eighteen  hundred  andfifiy-nine,  at  the  city 
of  New  Torky  before  George  B.  J.  Bowdoiny  one  of  the  commissioners 
of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause  ?  If  yea,  state  to  whom  and  in 
what  degree. 

Answer.  My  name  is  John  Hone ;  am  president  of  a  fire  insurance 
company  ;  am  thirty-nine  years  of  age  ;  I  have  resided  for  the  last 
year  in  Morristown,  in  the  State  of  New  Jersey ;  I  am  a  grandson  of 
John  Hone,  late  of  the  city  of  New  York,  deceased,  and  I  believe  that 
my  grandfather's  estate  has  some  interest  in  the  claim  in  this  cause, 
but  what  its  precise  nature  or  amount  is  I  do  not  know;  I  am  not  in 
any  way  related  to  either  of  the  claimants  in  this  cause. 

Second  interrogatory.  Please  examine  the  paper  hereunto  append^, 
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marked  E,  and  say  whether  or  not  it  was  subscribed  by  Frederick  De 
Peyster,  in  your  presence? 

Answer.  I  now  examine  said  paper,  and  believe  that  it  was  sub- 
scribed by  Mr.  De  Peyster  in  my  presence,  or  if  not  actually  subscribed 
in  my  presence  it  was  signed  by  him  and  then  acknowledged  to  me  to 
be  so  signed  by  him,  before  I  signed  my  name  as  subscribing  witness. 

Third  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?    If  yea,  state  it. 

Answer.  No,  sir  ;  nothing  more. 

First  cross-interrogatory.  When  and  where  did  Frederick  De  Peyster 
subscribe  paper  marked  E,  and  who  was  present  at  that  time  ? 

Answer.  He  subscribed  the  paper  on  or  about  its  date,  and  without 
doubt  in  the  city  of  New  York  ;  I  do  not  recollect  who  was  present. 

Second  cross-interrogatory.  Did  you  subscribe  your  name  as  a  wit- 
iftss  at  that  time  or  afterwards  ? 

Answer.  I  cannot  say  with  certainty,  but  think  that  it  was  at  the 
time  he  subscribed  it. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?    If  yea,  state  it. 

Answer.  I  do  not.  • 

JOHN  HONE. 

State  op  New  York,  City  and  County  of  New  York,  88  : 

On  the  thirteenth  day  of  October,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  John  Hone,  the  witness  within  named, 
and  after  having  been  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness,  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner,  no  person  being 
present  during  the  taking  of  the  deposition  except  the  said  John 
Hone  and  the  commissioner. 

The  deposition  of  John  Hone,  taken  under  the  prefixed  stipulation 
of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob  Barker, 
esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States  now  pending  in  the  Court 
of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob 
Little.     The  adverse  party  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Gommissioner. 


E. 

In  consideration  of  the  reserved  rights  of  Jacob  Barker,  and  of  his 
averment  as  to  the  nature  of  the  claims  hereinafter  refered  to,  I,  Fred- 
erick De  Peyster,  administrator,  &c.,  of  Frederick  De  Peyster,  late  of 
the  city  of  New  York,  deceased,  do  hereby  assign  to  R.  R.  Ward, 
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Jacob  Little,  and  Fitz  Gt.  Halleck,  assignees,  &c.,  of  said  Jacob  Bar- 
ker, the  claims  of  the  said  decedent  on  the  government  of  the  United 
States,  arising  from  his  having  been  the  alleged  holder  of  $70,636  36 
(seventy  thousand  six  hundred  and  thirty-six  dollars  and  thirty-six 
cents)  stock  of  the  ten  million  loan,  part  of  the  twenty-five  million 
loan  authorized  to  be  borrowed  in  the  act  of  March,  1814,  when 
more  favorable  terms  were  allowed  the  lenders  by  the  United  States, 
for  a  further  portion  of  the  said  twenty-five  million  than  had  been 
allowed  for  the  said  ten  million  loan. 

In  witness  whereof  I  have  subscribed  these  presents  on  the  1st  day 
of  November,  1856. 

FREDERICK  DE  PEYSTER. 

Witness :  John  Honb. 

'^E."  G.  R.  J.  BOWDOIN, 

Commissioner^ 

State  of  New  York,  City  and  County  of  New  York,  ss : 

On  this  first  day  of  November,  one  thousand  eight  hundred  and 
fifty-six,  before  me  came  Frederick  De  Peyster,  known  to  me  to  be  the 
administrator  of  Frederick  De  Peyster,  deceased,  and  to  be  the  same 
person  described  in,  and  who  executed  the  above  assignment,  and 
acknowledged  that  he  executed  the  same. 

G.  R.  J.  BOWDOIN, 
Commissioner  of  the  Court  of  Glaima. 


COURT  OF  CLAIMS. 


R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Little,  vs.  Tab  UimsD 

States. 

The  deposition  of  William  Sharp  y  junior  ^  taken  in  the  above  entitled 
cause  on  the  twenty-sixth  day  of  September  and  fifteenth  day  of  OdO' 
ber,  eighteen  hundred  and  fifty-nine^  at  the  city  of  New  Yorky  before 
Oeorge  R.  J.  Bowdoin^  one  of  the  commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause  ?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause  ?  If  yea,  state  to  whom,  and  in 
what  degree. 

Answer.  My  name  is  William  Sharp,  junior  ;  am  a  bank  clerk  in 
the  Mechanics'  Bank  in  the  city  of  New  York ;  am  about  forty-three 
years  of  age.  I  have  resided  for  the  past  year  in  the  city  of  Brooklyn. 
I  have  not  any  interest  whatever  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause,  and  am  not  related  to  either  of  the  claimants 
therein. 

Second  interrogatory.  Do  you  or  do  you  not  know  where  the  books 
of  the  Mechanics'  Bank  of  the  city  of  New  York  for  1814  are,  and  in 
whose  custody  ?    If  yea,  state  where,  and  in  whose  custody. 

Answer.  1  do  know  where  those  books  are  ;  they  are  in  the  vanlts 
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of  the  present  Mechanics'  Bank  of  the  city  of  New  York  ;  they  were 
deposited  there  by  Mr.  Richard  Irvin,  the  surviving  acting  trustee  of 
the  old  bank,  for  safe-keeping. 

Third  interrogatory.  Have  or  have  you  not  full  access  thereto  ?  If 
yea,  have  you  examined  the  same  ? 

Answer.  I  have  full  access  to  them  ;  I  have  examined  a  portion  of 
them  ;  those  of  them  which  at  any  time  I  have  had  occasion  to  use. 

Fourth  interrogatory.  Is  there  or  is  there  not  an  account  kept 
thereon  with  Thomas  T.  Tucker,  Treasurer  of  the  United  States,  in 
the  months  of  May  and  June  of  1814  ?  If  yea,  please  furnish  a  copy 
thereof. 

Answer.  There  is  such  an  account,  and  I  now  furnish  one  com- 
mencing on  the  first  of  May,  1814,  and  running  down  to  and  includ- 
ing the  second  of  July,  in  the  same  year  ;  that  account  is  hereto 
appended,  and  marked  A. 

Fifth  interrogatory.  Do  you  or  do  you  not  know  who  was  cashier 
of  said  bank  in  1814  ?    If  yea,  state  his  name. 

Answer.  1  do  not  know  who  was  the  cashier  at  that  time  ;  I  have 
heard  that  Whitehead  Fish  was. 

Sixth  iuterrogatory.  Is  there  or  is  there  not  a  book  among  the  said 
books  in  which  the  letters,  written  by  the  officers  of  the  bank,  were 
copied  ?  If  yea,  are  or  are  there  not  therein  copies  of  a  letter  or  let- 
ters addressed  to  the  Hon.  Greorge  Washington  Campbell,  Secretary 
of  the  Treasury,  in  the  months  of  May  or  June,  1814  ?  If  yea,  please 
furnish  copies  thereof. 

Answer.  I  Jbave  made  frequent  search  for  such  a  book  among  the 
books  referred  to,  but  have  been  unable  to  find  it. 

Seventh  interrogatory.  Please  examine  the  paper  hereunto  appended, 
marked  B,  purporting  to  be  a  copy  of  a  letter  from  the  bank,  dated 
May  25,  1814. 

Answer.  I  do  now  examine  it. 

Eighth  interrogatory.  Do  you  or  do  you  not  know  in  whose  hand- 
writing said  paper  is  ? 

Answer.  I  do  not  know  in  whose  handwriting  it  is. 

Ninth  interrogatory.  Was  it  or  was  it  not  furnished  Jacob  Barker 
by  the  said  bank  ?  If  yea,  when,  and  by  whom  ?  Was  the  original 
signed  ?    If  yea,  by  whom. 

.  ^  Answer.  I  do  not  know  anything  about  the  matters  inquired  of  in 
this  interrogatory. 

Tenth  interrogatory.  Has  or  has  not  the  charter  of  the  bank  as  it 
existed  in  1814  expired?  If  yea,  have  you  or  have  you  not  examined 
the  books  and  papers  of  said  bank  sufficiently  to  enable  you  to  say 
whefher  or  not  Jacob  Barker  was  indebted  to  said  bank  when  its  char- 
ter expired  ?     If  yea,  state  the  result  of  such  examination. 

Answer.  The  charter  of  the  bank,  as  it  existed  in  1814,  expired  on 
the  Slst  day  of  December,  1854.  I  have  examined  the  books  and 
papers  of  said  bank  sufficiently  to  enable  me  to  say  whether  or  not  said 
Barker  was  indebted  to  said  bank  on  said  Slst  of  December,  1854,  and 
I  find  that  at  that  time  he  was  not  indebted  to  said  bank  ;  but  that, 
on  the  contrary,  the  bank  was  indebted  to  him  in  the  sum  of  four 
hundred  and  ninety-four  dollars  and  twenty-four  cents,  being  the  bal- 
ance of  hifl  deposit  account. 
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Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?    If  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  What  means  have  you  of  knowing  that 
the  hooks  referred  to  in  your  direct  examination  were  the  books  of  the 
Mechanics'  Bank  of  the  city  of  New  York  for  the  year  1814? 

Answer.  I  know  it  from  having  been  in  the  employ  of  the  Mechanics' 
Bank  ;  from  having  seen  the  books,  and  from  having  used  them  for 
reference. 

Second  cross-interrogatory.  Have  you  examined  all  of  the  said  books 
thoroughly,  so  as  to  know  their  contents  ?  and  if  so,  when,  where, 
and  how  did  you  examine  them  ?  Did  you  examine  them  by  the  di- 
rection of  some  person,  and  whom,  and  did  that  person  tell  you  what 
he  wanted  you  to  find  and  look  at. 

Answer.  I  have  not  examined  all  of  the  books  of  the  said  bank,  and 
do  not  know  the  contents  of  all  of  them.  Those  of  them  which  I  have 
examined  have  been  examined  by  me  under  the. direction  of  some  of 
the  officers  of  the  bank  for  the  purpose  of  ascertaining  the  state  of  par- 
ticular accounts. 

Third  cross-interrogatory.  If,  in  reply  to  the  fourth  direct  interroga- 
tory, you  state  that  there  is  on  said  books  an  account  with  Thomas  T. 
Tucker^  Treasurer,  &c.,  and  you  give  any  part  of  said  account  for 
May  and  June,  1814,  then  give  the  whole  of  said  Tucker's  account  for 
the  entire  year  and  for  1815. 

Answer.  I  now  produce  the  account  of  said  Tucker  as  Treasurer  for 
the  years  1814  and  1815  ;  it  is  hereunto  appended,  marked  D. 

Fourth  cross-interrogatory.  Have  you  examined  all  the  letter-books 
of  said  bank  for  the  year  1814  ?  Please  give  copies  of  all  the  letters 
addressed  to  the  Secretary  of  the  Treasury  by  the  officers  of  said  bank 
for  the  years  1814  and  1815. 

Answer.  I  have  not  examined  all  the  letter-books  of  the  bank  for 
1814.  That  book,  which  was  supposed  to  contain  the  copies  of  letters 
to  the  Secretary  of  the  Treasury,  has  been  lost  in  the  removals  of  the 
bank.  Diligent  search  has  been  made  for  it  several  times,  but  it  can- 
not be  found. 

Fifth  cross-interrogatory.  Is  the  paper  referred  to  in  direct  inter* 
rogatories  numbered  seven,  eighty  and  nine,  in  a  handwriting  known 
to  you,  and  when  and  where  and  in  whose  presence  did  you  first  see  it? 

Answer.  I  do  not  know  in  whose  handwriting  that  paper  is.  I  first 
saw  it,  within  the  present  year,  in  the  Mechanics'  Bank  in  the  city  of 
New  York ;  it  was  shown  to  me  by  Mr.  Jacob  Barker.  I  think  no  one 
else  was  present ;  there  were  other  people  in  the  bank,  but  I  think  no 
one  was  near  us. 

Sixth  cross-interrogatory.  Is  there  not  a  subscribing  witness  to  said 
paper,  and  where  does  he  reside  ? 

Answer.  There  is  not  any  subscribing  witness  to  said  paper. 

Seventh  cross-interrogatory.  Is  this  paper,  marked  B,  an  original 
or  copy  ? 

Answer.  I  do  not  know ;  I  suppose  it  to  be  a  copy. 

Eighth  cross-interrogatory.  How  do  you  know  that  the  charter  of 
said  bank  has  expired  ?  Is  not  the  bank  going  on,  and  doing  business 
at  the  present  time  ? 
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Answer.  I  know  it  from  having  been  in  the  employ  of  the  old  or 
former  bank.  I  know  that  its  affairs  were  closed  up,  and  that  a  new 
one  was  organized,  and  it  is  the  new  and  not  the  old  bank  which  is 
now  doing  business. 

Ninth  cross-interrogatory.  Have  you  examined  all  the  books  and 
papers  of  said  bank,  and  can  you,  of  your  own  knowledge,  say  how 
the  account  of  said  Barker  stood,  and  the  actual  state  of  his  indebt- 
edness. 

Answer.  I  have  not  examined  all  the  books  and  papers  of  said  bank, 
but  I  have  examined  all  the  books  and  papers  of  said  bank  necessary 
to  ascertain  the  state  of  said  Barker's  account,  and  I  am  able  to  state, 
of  my  own  knowledge,  how  his  account  stood,  and  that  he  was  not  in- 
debted to  said  bank  at  the  time  referred  to. 

Tenth  cross-interrogatory.  If,  in  reply  to  the  tenth  direct  interroga- 
tory, you  express  an  opinion,  or  state  whether  said  Barker  was  in- 
debted or  not,  then  give  such  portions  of  said  books  and  papers  from 
v^rhich  you  formed  your  conclusions,  so  that  the  court  may  determine 
whether  your  conclusions  were  correct  or  not. 

Answer.  I  now  produce  an  account  which  is  hereunto  appended, 
and  marked  C,  which  is  a  transcript  of  the  final  account  of  Mr.  Barker 
with  the  old  Mechanics'  Bank,  taken  from  the  books  of  that  bank  by 
me,  and  which  shows  the  state  of  said  Barker's  account  with  said 
bank  on  the  thirty-first  day  of  December,  eighteen  hundred  and  fifty- 
four. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?    If  yea,  state  it. 

Answer.  I  do  not. 

WILLIAM  SHARP,  Jr. 

State  op  Nbw  York,         >     . 
City  and  County  of  New  Torky  )     ' 

On  the  twenty-sixth  day  of  September  and  the  fifteenth  day  of  Oc- 
tober, A.  D.  eighteen  hundred  and  fifty-nine,  personally  came  Wil- 
liam Sharp,  junior,  witness  within  named,  and  after  having  been  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness,  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner,  no  person  being  present  during  the 
taking  of  the  deposition  except  the  said  William  Sharp,  junior,  and 
the  commissioner. 

Th^ deposition  of  William  Sharp,  junior,  taken  under  the  prefixed 
stipulation  of  the  solicitor  for  the  United  States  at  the  request  of  Ja- 
cob Barker,  esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  names  of  R.  R.  Ward,  Fitz  G.  Halleck,  and 
Jacob  Little. 

The  adverse  party  did  not  appear. 

G.  R.  J.  BOWDOIN, 
Gommisaioner. 
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B. 

Mechanics'  Bank,  New  York,  May  25,  1814. 

Sir  :  Mr.  Jacob  Barker  has  this  day  deposited  in  this  bank  $524)500, 
to  be  pfaced  to  the  credit  of  government  on  receiving  full  stock  in  the 
$10,000,000  loan,  at  88  for  the  principal  part  of  it  and  scrip  for  the 
balance. 

Mr.  John  Hone  has  this  day  deposited  $88,000  in  this  bank  to  his 
own  credit,  which  he  tells  me  he  will  transfer  to  the  credit  of  govern- 
ment on  receiving  full  stock  in  the  $10,000,000  loan  at  88.  Please 
give  such  instructions  as  the  case  requires. 

I  am,  very  respectfully  sir,  your  most  obedient  servant, 

W.  FISH. 

Hon.  George  Washington  Campbell, 

Secretary  of  the  Treasury, 

This  is  referred  to  in  the  deposition  of  D.  Embury, 

G.  K.  J,  BOWDOIN,  Commissioner. 


Dr.   Jacob  Barker  in  account  with  the  Mechanics^  Banky  New  York.    Cr. 
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COURT  OF  CLAIMS. 

■R.  R.  Ward,  Fitz  G.  Halleck,  Jacob  Little,  vs.  The  United  States. 

TJie  deposition  of  John  Clancy,  taken  in  tJie  above  entitled  cause  on  the 
15th  day  of  October ,  1859,  at  the  city  of  New  York,  before  George  R. 
J,  Bowdoiny  one  of  the  commissioners  of  the  said  court. 

First  interrogatory.  What  is  your  name,  occupation,  and  age? 
What  has  been  your  place  of  residence  for  the  past  year  ?  Have  you 
any  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry  in  this  cause?  If  yea,  state  it.  Are  you  related  to  all  or 
either  of  the  claimants  in  this  cause?  If  yea,  state  to  whom  and  in 
what  degree. 

Answer.  My  name  is  John  Clancy;'!  am  county  clerk  of  the  county 
of  New  York  ;  I  am  thirty  years  of  age  and  upwards  ;  I  have  resided 
for  the  past  year  in  the  city  of  New  York  ;  I  have  no  interest  what- 
ever in  the  claim  referred  to  ;  I  am  not  in  any  way  related  to  either 
of  the  claimants. 

Second  interrogatory.  Please  examine  the  paper  hereunto  ap- 
pended, marked  K,  and  say  whether  or  not  it  is  a  true  extract  from 
the  inventory  accompanying  the  petition  of  Jacob  Barker  for  the 
benefit  of  the  law  of  the  State  of  New  York  for  the  protection  of  the 
persons  of  debtors  from  imprisonment,  filed  in  the  recorder's  office, 
and  verified  by  said  Barker  on  the  1st  of  February,  1820. 

Answer.  I  now  examine  said  paper  ;  it  is  a  true  extract  from  said 
Barker's  petition  ;  the  certificate  thereon,  signed  "  John  Clancy,"  is, 
in  all  respects,  correct  and  true. 

Last  interrogatory.  Do  you  know  of  any  other  matter  relative  to 
the  claim  in  question  in  this  cause  ?     If  yea,  state  it. 

Answer.  I  do  not. 

First  cross-interrogatory.  If  you  say,  in  answer  to  the  second  direct 
interrogatory,  that  the  extract  referred  to  is  a  true  one,  then  give  the 
whole  of  said  inventory  accompanying  said  petition. 

Answer.  I  now  produce  the  whole  of  said  inventory  ;  it  is  hereunto 
appended,  and  marked  No.  1. 

becond  cross-interrogatory.  When  was  said  petition  filed?  and  give 
a  copy  thereof. 

Answer.  It  was  filed  on  the  24th  day  of  April,  1820,  as  appears  by 
the  official  indorsement  thereon  ;  I  now  produce  a  copy  of  it,  which 
is  hereunto  appended,  marked  No.  2. 

Third  cross-interrogatory.  Was  the  prayer  of  said  petition  granted? 
and  if  so,  when,  and  give  a  copy  of  the  order  made  granting  it. 

Answer.  The  prayer  of  said  petition  was  granted,  as  appears  by 
original  order  or  discharge  on  file  in  my  office,  dated  22d  of  April, 
1820,  and  of  which  order  a  copy  is  hereunto  appended,  marked  No  3. 

Last  cross-interrogatory.  Do  you  know  of  any  other  matter  relative 
to  the  claim  in  question  in  this  cause  ?     If  yea,  state  it. 

Answer.  I  do  not. 

JOHN  CLANCY. 
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State  of  New  Yoke,  City  and  County  of  New  Torky  ss: 

On  the  15th  day  of  October,  A.  D.  1859,  personally  came  John 
Clancy,  the  witness  within  named,  and  after  having  been  first  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner,  no  person  being  present  during  the 
taking  of  the  deposition  except  the  said  John  Clancy  and  the  com- 
missioner. 

The  deposition  of  John  Clancy,  taken  under  the  prefixed  stipula- 
tion of  the  solicitor  for  the  United  States,  at  the  request  of  Jacob 
Barker,  esq.,  acting  on  behalf  of  the  claimants,  to  be  used  in  the  in- 
vestigation of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  names  of  E.  R.  Ward,  Fitz  Gr.  Halleck,  and 
Jacob  Little. 

The  adverse  party  did  not  attend. 

G.  R.  J.  BOWDOIN, 

Commissioner. 


K. 

Extract  from  the  inventory  of  Jacob  Barker ^  which  accompanied  his 
petition  to  the  recorder  for  the  benefit  of  the  law  protecting  the  person 
of  debtors  from  imprisonment. 

*'The  following  property'and  eflfects  are  assigned  to  Fitz  G.  Hal- 
leck, Jesse  Hoyt,  and  Jacob  Little,  jr.,  in  trust,  to  be  applied  to  the 
payment  of  such  of  my  creditors  as  shall  come  in.  Those  in  America 
in  three  months,  and  those  in  Europe  in  six  months  from  the  day 
that  public  notice  shall  be  given  of  such  assignment,  and  accept  or 
agree  to  accept  of  such  property,  and  give  me  a  release  from  all 
further  liability,  or  surrender  up  the  evidences  of  such  claim  or  de- 
mand, and  the  surplus,  if  any,  to  be  paid  to  all  my  creditors  who 
shall  not  accept. 

'^  Seven  thousand  six  hundred  and  seventy  shares  of  stock  in  the 
Bank  of  Washington  and  Warren,  subject  to  any  balance  that  may 
be  due  the  said  bank  from  me  on  the  final  settlement  of  my  accounts 
with  them  on  said  stock  ;  $170,349  25  has  been  paid. 

"  My  claim  on  the  government  of  the  United  States  for  not  fulfill- 
ing the  loan  contract  of  the  2d  of  May,  1814,  for  which  I  am  about 
petitioning  Congress." 

State  op  New  York,  City  and  County  of  New  York,  ss : 

I,  John  Clancy,  clerk  of  the  county  aforesaid,  do  hereby  certify 
that  the  preceding  is  a  true  extract  from  an  inventory  annexed  to 
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and  filed  with  the  petition  of  Jacob  Barker  remaining  in  my  office, 
and  duly  verified  by  him  Ist  of  February,  1820. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 


[l.  s.] 


affixed  my  official  seal  the  24th  day  of  June,  1859. 


JOHN  CLANCY,  Glerk. 


No.  3. 

To  all  to  whom  these  presents  shaU  comej  /,  Peter  A,  Jat/y  esquire^  re- 
carder  of  the  City  of  New  Torkj  send  greeting  : 

Whereas  Jacob  Barker,  of  the  said  city,  an  insolvent  debtor,  did 
present  a  petition  to  me  praying  that  the  insolvent's  estate  might  be 
assigned  for  the  benefit  of  all  his  creditors,  and  that  the  person  of  him 
the  said  insolvent  might  be  forever  thereafter  exempted  from  all  ar- 
rest or  imprisonment  for  or  by  reason  of  any  debt  or  debts  due  at  the 
time  of  making  such  assignment,  or  contracted  for  befote  that  time, 
though  payable  afterwards,  and  also,  if  in  prison,  from  his  imprison- 
ment, agreeably  to  an  act  entitled  '^  An  act  to  abolish  imprisonment 
for  debt  in  certain  cases,"  I  did  thereupon  appoint  a  certain  day  for 
the  creditors  of  the  said  insolvent  to  appear  beiore  me  to  show  cause, 
if  any  they  had,  why  the  prayer  of  the  said  petitioner  should  not  be 
granted,  notice  of  which  has  been  duly  published ;  and  whereas  it 
appearing  to  me  that  the  said  insolvent  hath  conformed,  in  all  respects, 
to  those  matters  and  things  required  of  him  according  to  the  true  intent 
and  meaning  of  the  said  act,  I  therefore  directed  an  assignment  to  be 
made  by  the  said  insolvent,  of  all  his  estate^  real  and  personal,  both 
in  law  and  equity,  in  possession,  reversion,  or  remainder,  to  Richard 
B.  Ward,  assignee  appointed  by  me  to  receive  the  same  estate,  and 
the  said  insolvent  having  the  twenty-second  day  of  April,  instant, 
made  and  executed  such  assignment  unto  the  above  named  assignee, 
who  hath  duly  certified  the  same  to  me. 

Now,  therefore,  know  ye  that  by  virtue  of  the  power  and  authority 
in  me  vested,  I  do  hereby  declare  that  the  person  of  the  said  insolvent 
shall  be  forever  hereafter  exempted  from  imprisonment  for  or  by  rea- 
son of  any  debt  or  debts  due  at  the  time  of  making  the  said  assign- 
ment, or  contracted  lor  before  that  time,  though  payable  afterwards, 
and  if  in  prison,  from  his  imprisonment,  and  all  sherifis  and  other  offi- 
cers are  authorized  to  cease  from  imprisoning  hereafter  the  said  insol- 
vent, on  any  writ  or  process  or  execution  for  any  such  debt  or  debts 
as  aforesaid. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the  twenty- 
second  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty. 

[L.  B.]  P.  A.  JAY. 


No,  2! 
To  the  honorable  Peter  A.  Jiay,  recorder  of  the  city  of  New  York: 

The  petition  of  Jacob  Barker,  in  his  individual  capacity  and  as  one 
of  the  copartners  of  the  several  late  firms  of  Thomas  B.  Hazard  &  Co., ' 


E.   R.  WARD   AND   OTHERS.  149 

of  Liverpool,  and  Jacob  D.  Stagg&Co.,  Charleston,  now  actually  an 
inhabitant  within  the  said  city  of  New  York,  humbly  showeth,  that 
from  many  unfortunate  circumstances  he  has  become  insolvent  and 
utterly  incompetent  to  the  payment  of  his  debts,  wherefore  your  peti- 
tioner prays  that  his  estate  may  be  assigned  for  the  benefit  of  all  his 
creditors,  to  be  distributed  among  them  in  discharge  of  the  debts  of 
your  petitioner  so  far  as  the  same  will  extend;  and  that  the  person  of 
your  petitioner  may  be  forever  thereafter  exempt  from  all  arrest  or 
imprisonment  for  or  by  reason  of  any  debt  or  debts^  whether  in  his 
individual  capacity  or  as  a  partner  in  either  of  the  said  late  firms,  due 
at  the  time  of  making  such  assignment,  or  contracted  for  before  that 
time,  though  payable  afterwards;  and  also,  if  in  prison,  from  his  im- 
prisonment, agreeably  to  an  act  entitled  ^^  An  act  to  abolish  impris- 
onment for  debt  in  certain  cases/'  dated  the  first  day  of  February, 
1820. 

JACOB  BARKER. 


No.  1. 

Afidl^  truey  and  just  inventory  of  qU  the  estate^  both  real  and  personal j 
in  law  and  equity  y  of  Jacob  Barker  ^  an  insolvent  debtor ^  and  of  all 
the  bookSy  votbchersy  and  securities  rdaling  to  the  same. 

One  lot,  with  brick  store,  on  No.  34  South  street.  New  York. 
One  lot,  with  brick  store,  in  the  rear  of  Nos.  83,  84,  and  85  South 
street. 

Seven  lots  on  Rivington  street.  No.  146  to  152  inclusive. 
Four  lots  on  Sheriff  street,  No.  141  to  144,  inclusive. 
One  lot  and  brick  house,  No.  34  Beekman  street,  subject  to  a  mort- 
gage of  $12,000,  now  held  by  Captain  Benjamin  Lord. 

One  vacant  lot  at  iBloomingdale,  York  island,  adjoining  the  stone 
church,  containing  about  three,and  a  half  acres  of  land. 

One  lot  at  Eloomingdale  aforesaid,  containing  about  five  and  a  half 
acres  of  land,  on  which  stands  a  frame  house,  barn^  and  other  out- 
houses.      •   . 

The  original  title  deeds  of  all  the  above  property  were  left  in  the 
hands  of  Jonathan  Fisk,  esq.,  the  district  attorney  of  the  United 
States,  about  the  month  of  August,  1818,  and  are  not  within  my  con- 
trol, but  copies  will  appear  by  reference  to  the  book  in  the  register's 
office  of  the  city  of  Nfew  York. 

Due  Jacob  Barker  from  the  following  persons,  to  wit : 
Nathaniel  N.  Hale,  for  his  draft  on  General  Bipley, 
New  Orleans,  protested  for   non-payment,  indorsed 
Robert  Swartwout,  Peter  Jay ;  judgment  obtained 
against  Jay.     The  same  debt  is  included  in  a  judg- 
ment against  Swartwout,  assigned  to  Fitz  G.  Halleck  |500  00 
Archibald  Tappen,  for  his  note,  indorsed  Thomas  Wal- 
lace ;  judgment  against  Tappen          ...  175  00 
Daniel  Lane,  for  his  note,  indorsed  — : —  Gambault, 

E.  Ashbel  Tuttle ;  judgment  against  Gambault         -  89  75 
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John  Adams,  for  his  check,  not  good    .  -  -  ^200  00 

Jacob  Orden,  for  his  note,  indorsed  John  Lace ;  judg- 
ment against  Orden     -----  150  OO 
C.  Wetherspoon,  for  his  note,  indorsed  James  Rogers, 
Thomas    Bobinson,  and    J.    J.    Truck ;   judgment 
against  Wetherspoon  -            -            -            -            -  50  00 
William  Swain,  for  his  note,  indorsed  William  Deup- 

sey  and  S.  J.  Barron  ;  judgment  against  Swain         -  150  00 
Charles  E.  Bristol,  for  his  note,  indorsed  Osborn  Far- 
sons,  Chester  Bingham,  and  Burr  Nash;  judgment 
against  Bingham        -----  100  00 
Thomas  McCullough,  for  his  note,  indorsed  Robert  Bur- 
rows ;  judgment  against  McCullough             -           -  160  62 
Lynch  &  Burtnett,  for  their  notes,  indorsed  R.  Burrows 
and  G.  McBride ;  judgment  against  Lynch  &  Burt- 
nett       197  84 

Frederick  Jenkins  &  Son,  for  their  notes  -  -         3,921  40 

Thomas  McCullough,  for  his  note,  indorsed  R.  Burrows; 

judgment  against  McCullough  -  .  .  164  69 

Jacobs  &  Dannings,  for  their  notes        ...  200  00 

J.  C.  Cooley,  for  his  note^  indorsed  Coles  Dean ;  judg- 
ment against  Dean      -  .  -  -  .  150  01 
William  Fhoenix,  for  his  note,  indorsed  L.  E.  Brown ; 

judgment  against  Fhoenix      -  -  -  -  73  30 

Joseph  Rose,  for  his  note,  indorsed  Thomas  Morgan 

&  Co.;  judgment  against  Rose            .            .            -  no  75 
Alexander  Davison,  for  his  note,  indorsed  C.  H.  Horton            152  25 
John  Robinson,  for  his  note,  indorsed  Alexander  Da- 
vison      221  00 

John  Robinson,  for  his  note,  indorsed  C.  H.  Horton     -  256  25 

Thomas  Maurice,  for  his  note,  indorsed  James  Mont- 
gomery ;  judgment  against  Montgomery ;  balance     -  227  34 
Aaron  Mitchell,  small  balance,  amount  unknown. 

Hoyt  &  Ton 14  30 

Isaac  M.  Lelan 248  52 

Robert  Howard 120  40 

Return  Strong 55  00 

James  Hodge  appears  indebted  by  the  ledger ;  he,  how- 
ever, was  concerned  in  the  ship  Diana,  and  her  ac- 
counts yet  remain  unsettled ;  the  balance  may  vary 
materially  thereon       -----  892  67 

Anthony  Dey,  unsettled  accounts,  probable  balance      -  119  64 

C.  0.  Olney  ifc  Co. 447  54 

Mayor  Feck 30  43 

Henry  Preble 11,688  94 

Eliphalet  Scribner 427  00 

Willet,  Seaman  &  Son,  unsettled  account,  balance  un- 
known. 

John  Shaw 17  62 

Preble,  Spear  &  Co.,  note           -            -            .           -        2,914  28 
Walter  Bowne    - 28  16 
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Elijah  Moore    ------  |135  00 

The  estate  of  Daniel  Whitney   -            -            -            -  4,617  9S 

Daniel  Tucker    --...-  1,940  la 
Lemuel  Weeks  &  Son,  unsettled  account,  balance  un- 
known, about  .-.--.  6,248  56 
Soseph  Sanford,  balance  of  account        -            -            -  1,5  75  73 
John  G.  Tardy,  his  note  to  be  applied  when  received  to 

the  payment  of  the  debt  due  from  Sanford    -           -  1,490  37 

M.  B.  Folger,  unsettled  account,  balance  about              -  6,000  00 
Jared  Gardner,  by  my  ledger  this  balance  appears  due 
from  him,  he  however  claiming  of  me  a  large  sum  for 
freight  and  commissions,  which  I  think  is  not  due 

him 749  07 

Seth  Spring  &  Sons,  book  debt  -            -            -            -  292  40 
Antiphas  Hathaway,  deceased,  and  Thomas  Hicklin, 

late  owners  of  brig  Orange,  book  debt            -            -  1,931  70 

Nathaniel  Kinsman,  book  debt  -            -            -            -  222  66 

Charles  McCarthy,  book  debt     -            -            -            -  45  00 
Abiel  Wood  and  other  owners  of  brig  Hazard,  book 

debt 937  92 

Moses  Carlton     -            -            -            -            -            -  816  86 

Thomas  MuUett,  J.  J.  Evans  &  Co.,  unsettled  account. 

William  West,  book  debt           -            -            -           -  30  00 

William  Kenyon,  when  received  is  to  go  to  the  credit  of 
William  Wiggory  &  Seth  Barnes,  in  extinguishment 

of  the  debt  due  me  from  them             .            -            -  4,665  85 

Peleg  Barker,  deceased   -            -           -            -            -  15  97 

Duncan  McEuen             .            .            .            -            -  69  72 

Charles  D.  Bevoise         .-.---  17  49 

Michael  Connelin,  deceased,  unsettled  account,  about   -  10,000  00 

Abiel  Wood,  jr. 254  44 

John  Stoney 200  00 

Peters  &  Stebbins           -----  26  74 

O.  C.  Barnard 10  00 

John  Sherwood 10  00 

Zephery  Woodhull 70  00 

Asa  Crosby 242  50 

O.  McCauley 115  00 

Estate  of  Abiel  Wood,  deceased             -            -           -  133  34 

Seth  Swain 59  00 

Elisha  Wilson 47  25 

N.  &  D.  Talcott 91  00 

J.  Marshall 9  84 

Nathaniel  Lawrence        -            -            -            -            -  14  53 

John  Morgan      -            -            -            -            -            -  34  45 

George  Wragg    ------  8  75 

Samuel  Thomas 29  25 

Daniel  W.  Thorn 18  37 

Alexander  Macy  -           -            -            -            -            -  50  00 

Thomas  Kip 13  50 

Samuel  Corp 29  00 


152  B.   R.  WARD  AND   OTHERS. 

Thomas  Barclay  ------ 

John  Douchett   ------ 

John  Calm  -----. 

John  Boyington  ------ 

Oobh  &  Clapp     ------ 

Thomas  Ash        ------ 

James  Fanlie      ------ 

Mr.  Langdon      ------ 

Dae  me  on  their  notes  from  the  following  persons:  Solo- 
mon D.  Gibson,   indorsed  Joseph  CSark,  snit  pro- 
gressing, V8.  Hyatt      -  -  -  -  - 

Jacob  Halsey,  indorsed  Jacob  Hyatt,  snit  progressing, 
V8.  Hyatt         ------ 

John  0.  McClayman,  indorsed  Eobert  Brown,  snit  pro- 
gressing ,  V8.  McClayman       -  .  -  - 
A  claim  on  John  Hazard  for  supplemental  stock,  in- 
cluding interest,  about           -            -           -            - 

Alex.  Browne,  book  account      -            .  -  - 

M.  0.  Connor,  note  indorsed  by  C.  Hej^l 
J.  P.  Shelton,  note  indorsed  by  Baudaine  &  Chapman 
Joseph  Hoyt,  note  indorsed  by  J.  C.  Cooley 
The  late  firm  of  Franklin  Robertson  &  Co.,  about 
W.  &  Q.  Humphreys,  book  account      .  -  - 

Charles  Loring,  small  balance,  army  account. 
Abraham  Leggett,    for  money   overdrawn.  Exchange 
Bank - 

F.  D.  Allen,  for  money  overdrawn.  Exchange  Bank     - 

G.  W.  Strong  &  Co.,  for  money  overdrawn,  Ex.  Bank 
Noah  Brown  do  do 

H.  W.  Bool,  junior  do  do 

E.  A.  Byram  &  Co.        - 

Bates  &  White   ------ 

J.  0.  Bogart      ------ 

J.  J.  A.  Botefurh  -  -  -  -  - 

R.  S.  Bartow      ------ 

Thomas  Burlock  -  -  -  -  - 

Leonard  Baker   ------ 

J.  H.  J.  Brower  ------ 

H.  H.  Baldwin 

B.  M.  Birdsall 

R.  &  W.  A.  Bartow 

John  G.  Cooke  ------ 

L.  &  W.  Clark 

D.  Cook 

J.  K.  Carter       ------ 

R.  &  R.  Cornell  - 

William  Clark    ------ 

Asa  Crosby         ------ 

Ira  C.  Day 

G.  G.  Dean  &  Cooley     ----- 
John  Davenport  ----- 


)9  00 

100  00 

25  00 

16  50 

20  00 

18  75 

11  50 

8  50 

760  43 

500  00 

350  25 

660  00 

106  99 

58  50 

200  00 

100  00 

12,000  00 

17  49 

84  36 

6  88 

3  79 

6  76 

1  17 

6  10 

13  17 

10  00 

100  00 

9  47 

1  89 

15  22 

2  43 

20  00 

79  32 

11  50 

639  79 

60  00 

11  30 

31  36 

1  00 

60  00 

92  47 

4  09 

71  07 

1  98 
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Alexander  Davis  -  -  -  -  - 

John  Farrell      ------ 

D.  Fraser  --..-. 
John  Finelly      ------ 

H.  K.  Frost        ------ 

S.  Forman  ------ 

Peter  Gorsline    ------ 

Henry  Gordon    ------ 

Gould,  Banks  &  Gould  -  -  -  -  - 

William  Golden 

B.  Gardenier       ------ 

W.  8.  Hart 

David  HutchinS;  for  money  overdrawn,  Exchange  Bank 
Jacob  Halsey      ------ 

J.  H.  Harrison   ------ 

N.  Judah  ------ 

Samuel  Larned  ------ 

Valentine  Luff    ------ 

R.  W.  Lewis 

Paul  Lamson      ------ 

Lewis  Morel        ------ 

Joseph  Mount    ------ 

John  Moore         ------ 

E.  &  G.  Merritt 

J.  Morange        -  - 

Lott  Newell 

Patrick  Nolan     ------ 

Robert  Pettit 

J.  A.  Pattridge  ------ 

Robert  F.  Parker  ----- 

E.  O'Reilly 

N.  8.  &  E.  Rose 

J.  Sickles,  junior  -  .  .  -  - 

Robinson  &  Newson       -  -  -  -  - 

Dennis  Seally     ------ 

Hanson  Seally    ------ 

John  Shillaber,  junior    ----- 

Winfield8cott 

John  Stuy vesant  .  -  .  .  . 

Abraham  Seixas  .  -  -  -  - 

"William  Sigison  -  -  -  -  . 

John  Shotwell    ------ 

John  Thomson   ------ 

James  Thompson  ----- 

M.  Tooker  ------ 

W.  Udell 

James  Yandine  ------ 

J.  Voorhis  ------ 

J.  Westfield,  for  money  overdrawn,  Exchange  Bank    - 
Thomas  Waters  -  .  -  .  . 

John  Westcott    ------ 


176  27 

6  06 

10  00 

50  00 

283  93 

29  00 

1  00 

50  41 

1  00 

1  30 

111  51 

10  00 

27  42 

41  84 

4  11 

14  72 

72  99 

28  30 

3  00 

143  00 

97 

1  00 

93 

144  42 

157  04 

98  13 

428  60 

100  00 

32  44 

6  96 

1  33 

26  61 

106  46 

25  32 

1  09 

22  61 

59 

9  80 

38  12 

626  14 

1  81 

96  51 

65  61 

24  00 

2  23 

10  96 

10  08 

62 

100  00 

74  76 

1  52 
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WUliams  &  Babitt 

Adolphus  Waldron 

John  0.  Watson 

John  Wood,  junior 

Wood  &  Brnndage 

Wright  &  Weeks 

E.  Wheaton 

P.  H.  Woodruff  &  Co.    - 

Robert  B.  Watson 

Thomas  M.  Weeks 

Williams  &  Hastings     - 

George  Weeks 

Peter  Jay  -  -  . 

Bobins  &  Trost 

Caleb  Mozier,  junior,  a  small  balance 

J.  &  M.  Strange,  acceptance     - 

Joseph  Egan,  note 

Joseph  Egan,  note 

Joseph  Egan,  note 

T.  Cummins,  note 

W.  Mnnroe        -  -  - 

B.  Hort«n  .  .  . 
M.  Williams  -  -  - 
Ferry  &  Sanders 

Kitchel  Bridge  -  -  - 

Benjamin  B.  Frost 
Benjamin  B.  Frost 
Jesse  Peck         .  -  - 

J.  Weeks  -  -  - 

C.  Duyckinck  .  -  - 
Phineas  Hamed 

A.  McDonald  ... 
W.  Bleakley      - 

E.  Leadbeater,  for  his  note 
Bobert  Burrows 

F.  O'Neill 

J.  R.  L.  Lott     - 

Edward  O'Reilly 

J.  Kingsley        ... 

J.  Wilkinson      ... 

J.  P.  Shelton     - 

Coles  Dean         ... 

Cornelius  Depew 

Thomas  R.  Welsh 

Thomas  0.  Neill 

S.  Sharpe  ... 

W.  Campbell      - 

Jesse  Peck  ... 

F.  Brown  -  -  . 

A.  Heyer  -  .  _ 

Joseph  Tremaine 


$88  67 

6  42 

58  87 

29  97 

10  13 

310  43 


83 
62 


77  41 


68 
75 


1 
121 
9  16 

19  45 
28  38 

72 

1,139  72 

80  00 

80  00 

80  00 

337  00 

34  00 

49  63 
140  00 
125  00 

65  50 
355  00 
263  86 
200  00 

30  25 

35  00 
166  66 

36  00 
75  55 

173  73 
75  00 
63  95 

31  69 
280  00 

60  00 

44  25 

100  00 

50  00 
60  00 
25  00 

150  00 
53  00 
65  00 

100  00 
85  50 
36  00 

20  36 
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T.  R.  Welsh $25  00 

J.  F.  Crosby Ill  56 

George  Weeks,  overdrawn,  Exchange  Bank      -            -  9  16 

Walton  &  Co. 124  80 

Live  atock  on  hand. — 2  cows,  3  hogs,  and  3  dozen  fowls ; 

2  corn-shelling  machines  and  one  iron  chest  lying  at 
New  Orleans. 

Cash  on  hand      ------  5  15 

HovsehcUd  Furniture. — 6  beds,  bedding,  and  bedsteads, 

3  tables,  12  chairs,  1  stand*  1  mangle,  1  silver  plated 
waiter,  with  glasses  thereunto  appertaining,  4  pots,  2 
kettles,  1  frying-pan,  1  griddle,  1  gridiron,  1  pounding 
barrel,  1  demijohn  of  oil,  1  dozen  of  knives  and  forks, 
1  dozen  spoons,  1  gold  watch,  2  dozen  plates,  1  dozen 
cups  and  saucers,  2  coffee-pots,  2  tea-pots,  and  a  tin 
kitchen. 

Necessary  wearing  apparel  for  myself  and  family. 
The  late  firm  of  Thomas  B.  Hazard  &  Company,  of 
Liverpool,  consisted  of  Thomas  B.  Hazard  and  Jacob 
Barker^  to  whom  Thomas  Gordon  was  indebted,  for 
which  debt  he  gave  an  order  on  Henderson  &  Cairns, 
of  New  York,  for  the  balance  due  him  from  them. 
They  paid  a  part,  and  a  part  yet  remains  due,  the 
amount  unknown. 
The  estate  of  Silas  Lee  is  also  indebted  to  the  said  firm 

of  Thomas  B.  Hazard  &  Co.,  about    -           -            -         3,555  55 
Also  the  estate  of  Capt.  Feleg  Barker,  about    -           -         2,311  11 
The  estate  of  FoxwellCutts       -            -            -            -  488  88 
B.  &.  J.  Wilson  were  indebted,  as  appears  by  a  state- 
ment of  Mr.  Hazard,  received  about  two  years  past. 
Whether  it  has  been  since  collected,  or  is  a  bad  debt, 
I  do  not  know              -----         3,111  11 
Moses  Carlton  is  also  indebted  to  the  said  firm  -            -         2,844  44 
Also  Joseph  Hopkinson,  as  appears  by  same  statement,         2,561  22 
Also  Edward  Howe,  junior,  as  appears,  by        -            -         2,000  00 
Some  others  are  also  indebted  to  said  firm  of  Thomas  B. 
Hazard  &  Co.,  which  will  hereafter  appear  in  the  de- 
scription of  the  property  assigned. 
About  one-third  interest  in  a  flock^  consisting  of  about 
400  merino  sheep,  in  the  hands  of  Thomas  Boach, 
Ohio,  and  assigned  to  him,  in  security  for  money  due 
to  him  from  me. 
The  late  firm  of  Jacob  D.  Stagg  <fe  Co.,  consisted  of  Jacob 
D.  Stagg  and  Jacob  Barker,  to  whom  Abiel  Wood  is 
indebted  for  the  balance  of  an  unsettled  account,  sup- 
posed to  be 2,000  00 

Moses  Carlton  and  Thomas  McCrate  were  indebted  to 
the  said  firm  in  the  sum  of  $3,370  78,  for  which  debt  a 
judgment  was  recovered  against  them  in  the  State  of 
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Massachusetts,  tbe  latter  part  of  last  year,  on  whicli  an 
execution  has  been  issued  and  the  land,  of  which  the 
following  is  a  description,  has  been  set  off,  under  the 
law  of  that  State,  to  wit : 

The  first  piece  is  the  house  and  land  where  said  Carl- 
ton now  lives,  and  is  bounded,  southwesterly,  on  land  of 
Bobert  Elwell ;  southeasterly,  on  a  street  called  High 
street ;  northeasterly,  on  a  line  beginning  at  the  north- 
east corner  of  the  upright  or  main  part  of  the  house, 
extending  southeasterly  by  the  northerly  end  of  said 
house  to  said  street,  and  then  from  said  northwest  cor- 
ner, at  the  back  part  of  said  front,  or  main  part  of  said 
house,  southwesterly  to  said  Elwell's  said  land. 

The  second  piece  is  one  undivided  ninth  part,  in  com- 
mon, of  the  following  described  tract  of  land  and  build- 
ings thereon,  to  wit :  being  the  same  where  Silas  Lee 
lately  lived,  and  which  he,  by  deed,  conveyed  to  Abiel 
Wood,  David  Payson,  and  Moses  Carlton,  junior,  dated 
December  16,  1811,  and  recorded  with  deeds  in  Lincoln 
county,  lib.  79,  folio  52,  as,  by  reference  to  Lee's  said 
deed,  will  fully  appear,  and  bounded  thus,  viz :  Begin* 
ning  at  the  northeasterly  gate-post  of  the  front  gate  in 
the  front  yard  and  fence  of  said  house ;  thence  north- 
easterly, as  the  front  of  said  fence  stood,  and  continuing, 
in  direct  line  therewith,  to  the  southwesterly  side  of 
Bradbury  street,  so  called ;  then  beginning  at  said  post 
and  running  southwesterly,  as  the  same  front  yard  fence 
and  the  garden  then  stood,  till  fifteen  rods  are  comple- 
ted, measuring  from  said  Bradbury  street ;  then  north- 
westerly, on  a  line  parallel  with  said  Bradbury  street, 
till  a  line  parallel  with  the  first  or  front  line  aforesaid, 
running  northeasterly,  shall  pass  the  barn,  at  the  dist- 
ance of  ten  feet  northwest  of  the  most  northerly  corner 
or  part  of  said  barn,  and  thence  to  said  Bradbury  street ; 
and  thence  by  the  southwesterly  side  of  said  Bradbury 
street,  then  fenced  to  the  first,  or  from  the  line  afore- 
said. This  said  last  trust  there  is  assigned  the  right  of 
dower,  as  on  record,  in  and  to  Temple  Lee,  wife  of  the 
said  Silas ;  and  we  have  set  out  said  estate  to  answer 
this  execution  by  the  metes  and  bounds,  as  aforesaid. 
By  that  law  the  defendants  have  one  year  to  come  in  and 
redeem  the  same. 

This  property,  together  with  a  debt  of  about  $20,000 
due  T.  R.  Hazard  and  Jacob  Barker,  who  were  trading 
at  Liverpool  under  the  firm  of  Thomas  R.  Hazard  & 
Co.,  and  also  a  small  balance  due  Jacob  Barker  from 
him,  I  have  assigned  to  R.  R.  Wood,  esq.,  in  trust, 
to  pay  bonds  for  duties  on  customs  to  the  United  States 
and  to  the  Bank  of  Washington  and  Warren,  when- 
ever he  shall  collect  the  same. 

The  late  firm  of  Barker  &  Co.,  of  New  York,  consistod 
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of  Jacob  Barker  and  John  L.  Bowne ;  they  have  a 
claim  on  Hans  and  Kelly,  Wilmington,  North  Caro- 
lina, for  the  proceeds  of  76  boxes  of  slate,  and  John 
L.  Bowne  is  indebted  to  the  said  firm  about  $1,000, 
and  the  $1,000  said  firm  are  indebted  to  me,  in  my  equal 
amount,  which  will  hereafter  be  mentioned  again  among 
the  property  assigned. 

The  following  property,  assigned  to  J.  and  C.  Bolton, 
of  New  York,  to  be  applied :  1st,  to  the  payment  of 
any  balance  that  may  be  found  due  them  on  the  settle- 
ment of  their  account  with  me;  2d,  to  the  payment  of 
a  debt  of  three  thousand  dollars  due  from  me  to  Mrs. 
Ann  Hone  for  stock  in  the  Bank  of  Washington  and 
Warren,  bought  of  her ;  3d,  to  the  payment  of  a  debt 
of  ten  thousand  dollars  due  from  me  to  Thomas  Hazard, 
jr.,  for  stock  borrowed  of  him ;  the  balance,  if  any,  to  be 
paid  to  the  president^  directors,  &c.^  of  the  Bank  of 
Washington  and  Warren,  for  money  I  owe  them,  to  wit: 

About  30  tons  sheet  iron;  6,000  seal  skins;  137  bales 
cotton;  60  pieces  of  sail  cloth.  The  ship  Fidelia ;  her 
tackle  and  apparel;  24  boxes  of  Columbia  root;  9  boxes 
of  glass ;  2  casks  of  crockery  ;  24  log  lines  ;  3  buffalo 
skins  ;  4  pair  jack-screws  ;  2  pair  cab  houses  ;  30  old 
casks  ;  3  ton  ot  old  rigging  ;  30  old  blocks.  The  keys 
of  my  large  store  were  delivered  to  them,  with  an  au- 
thority to  receive  the  storage  which  might  become  due. 

The  foUowidg  property  and  effects  are  assigned  to 
Fitz  G.  Halleck,  Jesse  Hoyt,  and  Jacob  Little,  jr.,  in 
trust,  to  be  applied  to  the  payment  of  such  of  my  creditors 
as  shall  come  in  ;  those  in  America  in  three  months,  and 
those  in  Europe  in  six  months,  from  the  day  that  public 
notice  shall  be  given  of  such  assignment,  and  accept,  or 
agree  to  accept,  of  such  property,  and  give  me  a  release 
from  all  further  liability,  or  surrender  up  the  evidences 
of  such  claims  or  demands  ;  and  the  surplus,  if  any,  to 
be  paid  to  all  my  creditors,  who  shall  not  account  7,670 
shares  of  stock  in  the  Bank  of  Washington  and  Warren, 
subject  to  any  balance  that  may  be  due  the  said  bank  from 
me  on  the  final  settlement  ol  my  accounts  with  them  on 
said  stock ;  $170,349  25  has  been  paid.  My  claim  on 
the  government  of  the  United  States  for  not  fulfilling  the 
loan  contract  of  the  2d  of  May,  1814^  for  which  I  am 
about  petitioning  Congress. 

The  following  property  and  effects  assigned  to  George 
B.  Barker,  in  trust  tor  the  Bank  of  Washington  and 
Warren,  to  wit :  The  ship  Ocean,  and  the  ship  Leander, 
their  respective  tackle,  apparels,  and  whatever  portion 
of  their  respective  cargoes  that  would  have  fallen  to  the 
owners  of  said  ships,  according  to  the  custom  of  whaling 
voyages,  subject  to  any  claim  that  James  Depuy,  esq.^ 
of  Natz^  to  the  amount  of  about  |10,000^  may  have 
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on  the  same,  for  the  expenses  of  their  respective  outfit 
and  the  premium  of  insurance. 

These  two  ships,  when  assigned,  were  supposed  to  he 
on  whaling  voyages.  Since  the  date  of  that  assignment 
it  has  heen  ascertained  that  the  ship  Ocean  had  put  into 
Valparaiso  in  distress,  with  400  barrels  of  oil  on  hoard, 
and  where  she  was  condemned  as  unseaworthy,  and  sold 
for  the  henefit  of  the  parties  concerned^  and  the  same 
produced  about  $9,000,  no  part  of  which  has,  as  yet,  been 
received.  The  Leander  arrived  at  Natz,  from  the  Brazil 
Bank,  with  about  1^000  barrels  of  oil  and  6,000  pounds 
of  whalebone. 

The  following  property  and  effects  assigned  to  Samuel 
Hazard,  esq.,  in  trust  for  the  Bank  of  Washington  and 
Warren,  to  wit :  The  materials  of  the  ship  Columbia, 
condemned  at  Liverpool ;  a  claim  for  the  freight  of  part 
of  her  cargO;  to  the  amount  of  about  $3,000  ;  the  pro- 
ceeds of  154  bales  of  cotton  shipped  by  that  vessel,  sub- 
ject to  an  advance  of  £1,700  sterling  that  had  been  made 
upon  it ;  the  balance  due  me  from  Messrs.  Delaroche, 
Armand,  Delessert  &  Co.,  of  Havre,  to  the  amount  of 
about  $1,000 ;  two-thirds  of  the  ship  Evergreen,  her 
tackle  and  apparel. 

The  following  goods  were  shipped  by  me  in  June, 
1816,  on  board  of  the  ship  Lady  Gallatin,  to  St.  Peters- 
burg, addressed  to  Brothers  Cramer,  and  were  in  their 
hands  unsold  the  last  accounts  I  had  from  them ;  but  it 
is  not  believed  they  will  produce  enough  to  pay  the  debt 
I  owe  them :  20  hogsheads  of  tobacco ;  122  logs  of  ma- 
hogany, which  are  invoiced  at  $7,658  79. 

The  following  property  and  claims  for  debts  due  are 
assigned  to  Fitz  G*.  Halleck  and  Samuel  T.  Boss,  in 
trust,  to  be  applied :  1st,  for  the  payment  of  all  persons 
who  have  demands  on  me  for  deposits  in  the  Exchange 
Bank,  and  for  notes  and  bills  discounted  or  collected, 
and  for  services  performed ;  2d,  for  the  payment  of  the 
rent  and  taxes  of  the  lease  for  house,  &c.,  No.  29  Wall 
street ;  3d,  for  the  payment  of  Elizabeth  Seaman  for 
eighteen  shares  of  stock  in  the  Washington  and  War- 
ren Bank,  purchased  of  her  by  me,  amounting  to  nine 
hundred  dollars,  and  also  for  payment  of  bonds  for 
duties;  4th,  for  the  payment  of  any  balances  that  maybe 
due  Mrs.  AnnHone  on  account  of  stock  in  the  Washington 
and  Warren  Bank,  bought  of  her  after  the  execution  of 
the  trust  of  J.  and  C.  Bolton  ;  5th,  for  the  payment  of 
whatever  balance  may  bo  due  Thomas  Hazard,  jr.,  on 
account  of  stock  borrowed  of  him  after  the  execution  of 
the  trust  of  J.  and  C.  Bolton;  6th,  for  the  payment  of  my 
notes  to  the  insurance  offices  for  premiums ;  7th,  the 
balance,  if  any,  to  be  applied  to  the  payment  <'f  the 
debt  due  by  me  to  the  Bank  of  Washington  and  Warren. 
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1^129  shares  of  stock  in  the  Mercantile  Insurance  Com- 
pany of  the  city  of  New  York,  subject  to  any  and  all 
the  claims  the  said  company  have  on  the  said  stock  for 
money  due  by  me  to  them. 

The  lease  of  the  house  and  appurtenances  No.  29  Wall 
street,  that  has  five  years  from  the  1st  of  May,  1820,  yet 
to  run,  at  a  rent  of  $1,500  per  annum,  payable  quar- 
terly, with  taxes. 

Claim  on  Samuel  T.  Boss  for  balance  of  account        -     $15,000  00 

Fifty  shares  of  stock  in  the  Tammany  Wigwam. 

Also  a  debt  due  me  from  Allen  Shepherd,  of  New 
York,  for  the  disbursements  and  other  expenses  of  the 
brig  Dolphin,  in  Denmark^  in  Bussia,  and  in  Q-reat 
Britain,  and  for  the  balance  of  a  running  account  be- 
tween us ;  the  result  of  all  which,  I  suppose,  will  leave 
a  balance  in  my  favor  of  more  than  ten  thousand  dollars. 

Also  a  balance  due  from  the  estate  of  Myers  Fisher, 
jr.,  for  duties  on  a  cargo  of  coffee,  and  other  expenses, 
of  two  thousand  three  hundred  dollars  and  sixty-seven 
cents. 

Also  a  balance  due  from  Ebenezer  Libby,  Christopher 
Dyers,  and  others  not  known,  former  owners  oi  the 
ship  Live-oak,  for  moneys  paid  for  their  account,  five 
thousand  seven  hundred  and  fifty-eight  dollars  and 
forty-one  cents. 

Also  a  judgment  against  B.  &  C.  W.  Davenport  & 
Co.,  for  $1,276  68  damages  and  costs,  docketed  in  the 
supreme  court  January  7^  1820. 

Also  a  judgment  in  the  supreme  court  against  Thomas 
Jenkins  &  Co.,  for  $3,197  74  damages  and  costs,  dock- 
eted the  day  last  aforesaid. 

Also  a  judgment  in  the  same  court,  docketed  on  the 
same  day,  against  John  and  Bobert  Swartwout,  for 
$681  32  damages  and  costs. 

Also  a  quantity  of  lumber,  or  the  proceeds  thereof, 
in  the  hands  of  Henson  &  Bichardson,  of  Bermuda, 
which  cost,  in  New  York,  about  $4,000^  consisting  of 
about  21^649  boards  and  planks  together. 

Also  all  my  interest  in  the  ship  Lady  Gallatin,  her 
tackle  and  apparel,  the  title  of  the  said  ship  standing  in 
the  name  of  Allen  Shepherd,  and  only  an  equitable  in- 
terest is  in  me  ;  and,  also,  which  balance  may  be  found 
due  me  from  the  said  Allen  Shepherd,  on  the  settlement 
of  our  accounts,  which  are  of  long  standing ;  and  the 
balance  which,  I  suppose,  will  be  found  due  me,  on  a  fair 
and  just  settlement,  say  $10,000. 

Also  a  quantity  of  cedar,  of  about  one  hundred  tons, 
on  board  the  ship  Mary. 

Also  a  quantity  of  pitch  pine  timber,  laying  on  the 
dock  near  Corlear's  Hook,  which  was  imported  in  the 
ship  Mary  and  brig  Gossyppum  from  Savannah. 
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Claim  on  David  Earle — ^balance  due  on  judgment         -  $144  36 

Claim  on  Bobert  Bailey — ^balance  due  on  judgment       -  126  07 

Claim   on   Timothy  Baldwin — balance  due   on  judg- 
ment      -..--.-  25  00 
Claim  on  T.  Byckman  &  D.  Byckman,  on  T.  JeroUe- 
meus's  note     ------            350  00 

Claim  on  Aaron  Henry — balance  due  on  judgment       •-  200  00 

Claim  on  Hector  Kennedy — balance  on  T.  Arfi's  note    -  207  50 

Claim  on  Henry  Sherer,  Wm.  &  Caleb  Vanderburgh    -  360  00 

Claim  on  John  L.  Bowne,  an  unsettled  account,  about 

balanced. 
Stock  and  money  in  the  hands  of  Samuel  F.  Llewell- 
ing,  to  be  applied  to  the  payment  of  my  bill  endorsed 
by  John  Slidell,  in  case  he  should  be  found  liable  there- 
for ;  if  not,  the  stock  and  money  to  be  returned  to  me, 
about  -.--..-  5,000  00 
Claim  on  the  Firemen  Insurance  Company,  on  a  policy 

of  $10,000  on  ship  Leander,  for  average  loss. 
Claim  on  Seth  Barnes  for  balance  of  account      -  -         1,070  78 

William  M.  Price  on  note  indorsed  James 
Smith,  on  which  judgment  has  been  ren- 
dered Ebenezer  Scofield    and  Stephen  D. 

Powell 350  00 

Jeremiah  Brower  and  James  Smith;  suit  pro- 
gressing against  Smith         ...  500  00 
Andrew  Bennett,  indorsed  Levi  Garnsey  and 

William  Green  ;  judgment  against  Bennett  400  00 

George  Bussell,  indorsed  John  Turner  and  H. 

B.  Fountain  ;  judgment  against  Turner      -  150  00 

Daniel  Dod  and  John  Toule;  judgment  against 

Toule  -  -  -  -  -  600  00 

Frederick  Geran  -  -  -  -  38  42 

E.  Lane 251  41 

John  L.  Browne,  as  one  of  the  late  firm  of 

Barker  &  Co. ;  balance  about  -  -         1,000  00 

William  Haight  for  the  same  debt  as  herein- 
before mentioned,  on  which  judgment  has 
been  rendered  against  Jenkins,  and  judg- 
ment also  against  Haight. 
Henry  Walton  for  his  note  indorsed  by  Henry 
Cruger,  payable  July  1,  1820.  (This  note 
is  either  lost  or  mislaid  ;  it  does  not  appear 
to  have  been  negotiated  by  my  books,  nor 
do  I  recollect  to  have  negotiated  it,  and  after 
a  most  diligent  search  have  not  been  able  to 
find  the  least  trace  of  it.)     -  -  .  750  00 
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New  York,  December  20,  1819. 

Dear  Sir:  For  and  in  consideration  of  the  advice  and  assist- 
ance you  bave  promised  to  give  me  in  conducting  my  future  busi- 
ness, I  hereby  engage  to  pay  you  two  hundred  dollars  per  annum 
for  the  rent  of  the  front  room  on  the  second  story  of  No.  84  South 
street,  and  to  pay  over  to  the  Bank  of  Washington  and  Warren  three- 
fourths  of  all  the  profits  that  may  be  realized  on  my  future  business, 
and  that  I  will  not  embark  in  any  speculation  not  recommended  by 
you,  nor  will  I  become  security  by  way  of  indorsement,  lending  of 
notes,  or  otherwise,  for  any  person  whatever. 
Tour  obedient  servant, 

SAMUEL  T.  ROSS. 

Mr.  Jacob  Barker. 

The  following  is  a  list  of  claims  for  which  the  notes  of  the  parties 
have  been  handed  over  to  Fitz  G.  Halleck^  esquire,  one  of  the  direc- 
tors of  the  Washington  and  Warren  Bank,  to  be  applied  as  soon  as- 
collected  for  the  debt  due  from  me  to  said  bank : 


Claim  on  Peter  Crawbuck,  on  a 

I  judgment  for  balance  - 

$1,016  5& 

Henry  Milar, 

"                       << 

160  00* 

W.  Simmons, 

cc                            ct 

50  00 

A.  Davidson, 

tc                                it 

64  26 

McDonald  &  Douglass   "                       " 

250  00 

E.  T.  Pinckney, 

a                            a 

276  38 

Jacob  Badcliff, 

"                             << 

600  00 

J.  Foster,  jun.. 

a                            a 

96  60 

John  M.  Bugg, 

li                                           Ck 

100  oa 

John  Downs, 

a                            ti 

29  66 

Lebrun  &  Son, 

ti                                               (C 

495  1^ 

Lebrun  &  Son, 

a                            a 

350  OO 

J.  Robinson, 

ti                            a 

300  00 

Junia  Curtis, 

it                            it 

200  00 

D.  Wilson, 

tt                            it 

376  00 

Thomas  Wallace, 

it                            ti 

83  84 

Amos  Willets^ 

tt                            tt 

202  34 

D.  Delvanslote, 

tt                            it 

20  00 

James  Carr, 

it                            a 

126  00 

T.  Ebrisco, 

€t                                             tt 

126  00 

R.  Joley 

• 

200  60 

Thomas  Holmes 

.... 

100  00 

W.  Preston      - 

.... 

76  00 

Thomas  Maurice 

.                       .                       .                       - 

384  26 

Elijah  Curtis    - 

-                       -                       -                       . 

306  00 

Smack  &  Enapp 
Samuel  T.  Weeks 

.... 

68  96 

.... 

150  00 

A.  Hatfield  &  Son 

.... 

100  00 

R.  Grant 

.... 

250  00 

W.  L.  Hull     - 

.... 

87  42 

Bep.  C.  C.  268 
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ClaimonJ.  T.  Cropsey $5129 

J.  C.  Dyer 300  00 

W.  Morton 90  00 

Caleb  Conklin              -           -            -            -  80  00 

D.  Ludham  (balance)              -           -           -  400  00 

John  C.  Tucker  &  Co.             -           -           -  84  56 

P.  Bowerhan    -            -            -            -            -  55  00 

D.  W.  Coit 311  75 

H.  0.  RoBsiter              -           -           -           -  164  25 

H.  K.  Dishow               -            -            -           -  200  00 

Talman  &  Toney         -           -           -           -  178  54 

Caleb  Powell 120  00 

P.  H.  Lane 200  OO 

Ward  &  Bishop           -            -            -            -  300  00 

J.  0.  Hoffman             -           -           -           -  250  00 

W.  Mitehell 42  42 

T;  Van  Beuren            -            -            -            -  100  00 

Ferguaon  &  Welshman           -           -           -  120  00 

J.  Bowerhan    -            -            -            -           -  60  00 

John  Ohiwis 80  OO 

J.  A.  Crum 70  00 

W.  Slowley 125  00 

M.  Crawbuck 310  00 

Keeler  &  Davis            -           -           -           -  150  00 

J.  Atkins 75  00 

Thomas  Ash  (balance)             -           •           -  198  47 

C.  White 330  00 

M.  Ward 120  00 

John  Smith 160  00 

Thomas  Ash 52  50 

Townsend  &  White     -            -            -            -  4,354  73 

N.  &  S.  Delonguemare            -           -           -  764  04 

James  Moyer  -----  150  00 

M.  Funk 50  39 

J.  Barrow 53  17 

J.  Noble 63  17 

J.  Burtis 84  00 

George  Cary 200  00 

A.  GUes 100  00 

J.  M.  Bloodgood         -           -           -           -  389  79 

Richard  Smith             -           -           -           -  60  00 

John  Wilcox               -           -           -           -  129  87 

John  Wilcox              -           -           >           -  106  18 

F.  Smith 102  08 

A.  Asten 60  00 

E.  Burbank 110  00 

Oakley  &  Dnnlap        -           -           -           -  300  00 

James  Blair 40  00 

A.  Rider 407  00 

George  Bakewell         -           -           -           -  315  69 

J.  M.  Bloodgood          -           -           -           -  397  76 
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Claim  on  Isaiah  Jenniiigs  ....  |150  00 
Thomas  Ash  -  -  .  -  .  92  00 
John  C.  Shaw  -  .  -  -  -  100  00 
J.  B.  Parshall  -  -  -  -  95  81 
Hamilton  &  Latham  -  -  -  256  00 
Dexter  Chapin  (assigned  to  Bank  of  Washing- 
ton and  Warren)  -  -  -  .  587  48 
Charles  Brownne          -            -            -            -  413  62 

D.  A.  Cuipming          -            -            -            •  250  00 

B.  Oakley 500  00 

JohnSchnell 75  63 

J.  H.  Wells     .....  50  00 

F.  McCready    .....  85  00 

John  Wood      -            -            -            -            .  200  00 

W.  H.  Pyke 150  00 

E.  Benoit         -            -            -            .            .  61  00 

B.  H.  Hart 70  00 

Caleb  Powell 60  88 

J.  P.  Simpson              -           -           -           -  175  00 

Joseph  Dean    -            -            -            -            .  220  75 

John  Beersman            -            .           -            -  375  OO 

R.  Dingee 417  62 

John  M.  Bloodgood     -           -           -           -  397  75 

Van  Wart  &  Martling  (balance)         -           -  90  00 

J.  B.  Oakley 200  00 

James  Van  Dyk           -           -           -           -  60  00 

H,  C.  Southwick          -           -           -           -  40  00 

Jonathan  Carlton         -            -            -            -  200  00 

J.  M.  Bloodgood         -           -           -           -  297  75 

Nicholas  Davies           -            -            -           -  122  65 

Bichard  Crawper          -            -            -           -  45  00 

P.  L.  Monaghan          -           -           -           -  300  00 

James  Van  Dyk           -            -            -            -  84  00 

Raymond  &  Burr         -            -            -            -  136  10 

Barnet  Coles    -            -            -            -            -  115  50 

R.  C.  DeRussy  (balance)         -           -           -  75  00 

D.  A.  Gumming          -            -            -            -  125  00 

Benjamin  Looker          -            -            -            -  160  00 

Thomas  Place,  jun.      -            -            -            -  100  00 

Alexander  Todd           -            -            -            -  125  00 

Thomas  Campbell        -            -            -            -  300  00 

Abraham  Hart             -            -            -            -  126  97 

John  Dix 100  00 

Samuel  Smith 300  00 

A.  Asten           .....  50  00 

John  Hogan     -           -            -            -            -  100  00 

James  Van  Dyk           ....  44  00 

Cornelius  King             -            -            -            -  80  00 

John  Wilcox 116  00 

Alexander  Riche          -            -            -            -  103  50 

Moses  Norton 70  00 
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Claim  on  Christopher  Merkle      .            -            -            -  |50  00 

Jonathan  Carlton         -            -            -            -  200  00 

Ben.  Wood 197  50 

Conrad  Brooks             -            -            -            -  225  00 

William  Kenyon  (balance)      -            -            -  100  00 

B.  Joley           -           -           -           -            -  200  00 

John  Dix 100  00 

John  Hide 20  00 

J.  M.  Bloodgood          .           -           -           -  241  75 

Benjamin  Word           -            -            -  •        -  200  00 

Charles  Oilman            -            -            -            -  100  00 

D.Eissam 166  25 

James  Fine  (balance)  -            -           -            -  40  00 

John  Wilcox                -           -            -            -  200  87 

A.  Coles  (balance,  about)         -            -           -  37  81 

Christian  Harriett        -           -            -            -  34  00 

G.  A.  Harrison             -            -            -            -  63  50 

E.  S.  Mott 100  00 

J.  J.  Lockwood            -            -            -            •  200  00 

John  Crichton  &  Co.   -            -            -            -  60  51 

Christian  Brown           -            -            -            -  70  00 

John  Boyd       -            -            -            -            -  160  00 

Richard  Yeo     -            -            -            -            -  60  00 

Thomas  Burlock           -            -            •            -  160  00 

A.  Lent           -           -           -           -           -  400  GO 

John  Dix         -            -            -            -            -  100  00 

C.  Merkle 358  00 

W.  C.  Gale 84  00 

John  Wilcox 78  25 

Ezra  Farrington          -            -            -            -  150  00 

C.  Merkle 120  00 

H.  E.  Russell 55  13 

James  Van  Dyk,  jr.     -            -            -            -  100  00 

Thomas  Ash     -            -            -            .            .  80  00 

J.  Jackson        -            -            -            -            -  130  00 

T.  Adams         -            -           -            -            -  150  00 

M.  Pryer 46  54 

T.  Suffington 576  66 

John  Dixon 107  00 

Amos  Ayres     -           -            -            -            -  250  00 

Ralph  Duncan 51  00 

J.  E.  Kelly 75  00 

Thomas  Burlock           -            •            -            -  125  00 

Samuel  Burlock            ...            .            -  87  00 

W.  Dunlap 300  00 

James  Keeler   -            .            .            -            -  570  00 

J.  S.  Keeler 760  00 

William  Frost 75  00 

Thomas  Ash     -            -            -            -            -  35  00 

William  Glaze             -            -            -            -  50  00 

J.  C.  Kelly 200  00 
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Olaim  on  Moses  Hoyt      ..... 
J.  Jacobs  -  .  .  -  - 

N.  Waterbury  .  -  -  -  - 

A.  Ayres  -  .  -  -  . 

S.  Lyon  -  .  -  .  - 

J.  Eastwood     -  -  -  -  . 

Thomas  Heath  .  .  -  - 

Balph  Jacobs  -..-.. 
John  C.  Cooley  .... 

John  Vanriper  ^  .  -  - 

John  Alexander  -  .  -  . 

J.  Caldwell 

H.  B.  Sickles 

Daniel  Cotton  .  .  -  -  - 

H.  Meigs  -  •  -  -  - 

John  Sharp       .  -  .  -  . 

E.  P.  Gallagher  .... 

Certificate  of  stock  of  State  of  Bhode  Island  - 
Eobert  Roberts  .  -  .  - 

Charles  Gillman  .... 

Henry  Shop,  Jacob  Hanshe,  M.  Cornell,  and 

J.  Tice 

0.   Baggies,  to  be  paid  in  Washington  and 

Warren  notes  -  -  .  - 

S.  Tooker  &  Co. 

U.  D.  Garme    .  -  -  -  - 

James  Turney  (balance)  -  -  - 

G.  W.  Borrowe  .  .  -  - 

W.  Bichmond  -  .  -  -  . 

S.  Elder 

Horace  Brown  -  .  -  -  - 

John  Henry      .  -  .  -  - 

J.  F.  Slipper    -  ...  - 

Elias  Dixon      .  -  -  -  - 

E.  S.  Mott  ..... 
Bichard  Teo  ..... 
J.  &  C.  Dusenbery  .... 
James  Caw  sen  .  .  -  -  . 

John  Crichton  -  -  .  .  - 

J.  L.  Anderson  -  -  .  . 

J.  B.  West       ..... 

J.  G.  Durell 

J.  Cadwell  (2  notes)  .... 
James  Bafferty  .... 

Bobert  C.  Folger  .... 

Bobert  Boberts  -  -  -  . 

J.  Anderson     ..... 

A.  &  S.  Smith  .... 

B.  8.  Clark 

Peter  Amerman  .... 

Moses  Dodd      ..... 


|100  00 

76  60 

150  00 

100  00 

160  00 

100  00 

36  00 

114  00 

168  00 

160  00 

296  15 

160  00 

32  00 

680  83 

108  69 

718  00 

99  66 

108  63 

68  13 

60  00 

779  00 

664  00 

60  00 

150  00 

36  00 

80  00 

60  00 

100  00 

632  80 

121  94 

86  00 

100  00 

60  00 

106  00 

90  00 

100  00 

123  08 

157  38 

202  53 

168  61 

117  81 

149  79 

60  00 

50  64 

54  80 

270  49 

94  54 

225  00 

56  00 
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The  following  property  and  claims  I  have  assigned  to  Fitz  G.  Hal- 
leck,  in  trast  for  the  benefit  of  the  Washington  and  Warren  Bank, 
and  the  avails  thereof  to  be  applied  to  the  payment  of  the  debt  I  owe 
said  bank : 

Sundry  articles  of  goods,  wares,  and  merchandise,  in 
the  possession  and  under  the  control  of  William  H. 
Hoyt,  in  the  town  of  Peekskill,  viz  :  1  hogshead  of  sugar, 
6  hogsheads  of  molasses,  2  hogsheads  of  rum,  12  casks 
of  salt,  25  boxes  of  glass,  6  kegs  of  nails,  2  boxes  of  hats, 
2  dozen  shovels,  a  quantity  of  coarse  salt,  porter,  hats, 
nails,  tea,  and  all  other  articles  that  were  in  the  pos- 
session or  under  the  control  of  the  said  William  H.  Hoy  t 
on  the  sixth  day  of  December,  1819. 

Also  a  large  lot  of  doors,  window-frames,  and  rem- 
nants of  the  old  custom-house,  lying  at  filoomingdale, 
on  my  premises. 

Claim  on  Luke  Douglass,  of  Cincinnati,  Ohio,  for  the  se- 
curity of  the  payment  of  which  my  agents, 
Wm.  Barker  &  Co.,  hold  Slump  &  Cox's  two 
notes,  indorsed  by  C.  Slump,  William  Hall, 
and  James  Tilford,  for  |2,725  each  - 
Johnson  &  Connolly,  of  Mobile 
Ebenezer  Centre,  balance         ... 
Bichard  Hatfield,   for  a   judgment  obtained 

against  him  on  Jacob  Badcliff's  note 
Joseph  Watson,  for  a  judgment  in  the  mayor's 

court,  docketed  September  29,  1819  - 
John  M.  Nugent,       ditto  ditto  - 

Eben  Enapp,  judgment  .... 

Benjamin  Looker,  for  judgment  in  mayor's 

court,  docketed  October  23  - 
Jordan  Mott,  a  suit  having  been  commenced 

againt  him  on  B.  Wood's  note 
Bichard  Smith  -  -  -  -  - 

Mathew  Yanderhoff,  balance  due  on  judgment 
William  King,  on  J.  Warner's  note,  judgment 
Gilbert  Weeks,  on  John  B.  Minton's  note 
George  Brown .  -  -  -  - 

H.  K.  Fountain  &  B.  Struther's  judgment  vs. 
Struther        ----- 
D.  Ludlam,  jr.,  and  J.  Ludlam,  on  D.  Lud- 
1am,  jr.'s,  note         -  -  -  - 

Jacob  Harris,  note  indorsed  by  George  Carroll 
and  C.  Carroll,  judgment  having  been  ob- 
tained against  Harris  -  .  - 
Abraham  Vermilyea,  note  indorsed  by  William 
Ponsford,  judgment  obtained  against  Pons- 

ford 

John  Tice^  note  indorsed  J.  P.  Simpson,  de- 
ceased, vs.  Simpson  -  -  -  - 


$5,000  OO 

10,000  00 

5,000  00 

203  50 

145  40 
120  62 
165  76 

192  76 

200  00 
200  00 
61  03 
229  90 
110  00 
1,000  00 

320  00 

600  00 

387  12 

100  00 

150  00 
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Claim  on  Peter  Brewer,  note  indorsed  B.  Beaumont; 

judgment  vs.  Beaumont        ...  §267  50 
Bichard  Grant,  indorsed  P.  Magee  &  S.  S. 

Weeks;  judgment  vs.  Magee           -            -  200  00- 
Isaac  Miller,  indorsed  Abraham  Pierce,  de- 
ceased, vs.  Miller      -            -            -            -  150  00* 
E.  T.  Pinckney,  deceased,  vs.  Pinckney          -  113  46- 
0.  H.  Taylor,  indorsed  Thomas  Vanderbilt, 

deceased,  w.  Taylor-            -           -            -  125  00 
David  Longworth,  indorsed  Thomas  Ash,  de- 
ceased, vs.  Longworth          ...  ISQ  00 
John  Turner,  indorsed  Thomas  Ash,  deceased, 

vs.  Turner    -            -            -            -            -  150  00 
John  J.  Holland,  indorsed  Thomas  Ash,  de- 
ceased, vs.  Holland  -            -            -            -  198  41 
John  Turner,  deceased,  H.  K.  Fountain,  de- 
ceased, vs.  Turner    .            -            .            -  100  00 
Peter  Brewer,  deceased,  Thomas  Lane,  suit,  vs. 

Lane            -            -           -           -           -  247  50 

Arthur  McLellan,  book  account           -            -  302  21 

Barker  &  English,  deceased    -            -            -  55  27 
Manuel  D.  Alteuna,  8t.  Andrews,  deceased ; 

about  one-half  this  debt  belongs  to  me        -  23,706  82 

Aaron  Mitchell  &  Co   -            -           -            -  105  02 

The  estate  of  Bethel  Pinckton  -            -            -  404  26 

Alexander  Walker       -           -           -           -  173  03 

Henry  Servan  -----  2,127  70 

Seth  Stover      -            -            -            -            -  55  12 
Bell  &  Browne,  concerned  in  a  number  of  ad- 
ventures; the  final  settlement  may  be  in  their 
favor,  but  as  their  account  stands  in  my 

books,  it  is  in  mine  -            -            -            -  2,993  75 

Edmund  Bridge            -            -           -            -  50  00 

John  M.  Bugg,  unsettled  account,  about        -  100  00 

M.  L.  Davis,  unsettled  account,  about         -  300  00 

Samuel  Coney,  unsettled  account,  about          -  3,000  00 

John  G.  Vaught          ....  41  77 
John  H.  Howland,  unsettled  account. 

James  &  Pittman,  about         ...  1,000  00 
Cottwell  &  Martin,  unsettled  account,  small 

balance. 
White  Matlack,  unsettled  account. 

William  Lawrence,  unsettled  account,  about  -  119  64 

James  &  Cornell        -           -           -           -  666  79 

William  Porter           -            -            -            -  472  11 

John  Downes,  unsettled,  about         -            -  150  00 

Bobert  McCuUen          -                       -            -  700  00 

John  S.  Olcott,  unsettled  account,  about        -  600  00 

Bichard  Cutts 50  00 

Elbert  Anderson,  unsettled  account,  about     -  200  00 
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Claim  on  F.  U.  Nicoll  &  Co.^  unsettled  account,  small 
balance. 
Jonathan  Carlton,  unsettled  account^  about    -  $200  00 

Kellogg  &  Millen        ....  72  00 

Oliver  Dubois  -  -  -  -  -  308  64 

Thomas  Day 205  00 

Jonathan  Inslej  .  -  .  -  170  00 

A.  P.  Baldwin  -  -  -  -  130  00 

William  Wiggery,  unsettled  account  -  -  423  37 

Frederick  Depuyster  holds  funds  of  mine  in 
consequence  of  his  supposed  liability  on  ac- 
count of  his  indorsement  on  my  bills  of  ex- 
change, and  we  also  have  an  unsettled  ac- 
count together  of  considerable  magnitude  ; 
the  balance  of  all  which,  when  the  settle- 
ment takes  place^  in  case  he  should  not  be 
held  answerable  for  those  indorsements,  in- 
cluding interest,  will  be  near         -  -       35,000  00 
The  Firemen's  Insurance  Company  of  New 
York,  for  loss  on  a  policy  of  |10,000  on  the 
ship  Columbian,  which  vessel  was  condemned 
at  Liverpool. 
Patapsco  Insurance  Company,  Baltimore,  on  a 
policy  of  |5,000  on  the  above-mentioned 
ship ;  average  loss. 
The  English  underwriters,  names  not  known, 
for  loss  of  the  brig  Clothier  and  cargo,  of 
which  I  was  one-fourth  owner. 
I  was  one-fourth  interested  in  the  brig  Hero,  and 
also  in  brig  Clothier,  on  their  voyages  from  the  United 
States  to  the  West  Indies,  which  vessels  were  captured 
and  carried  into  the  Island  of  Cuba  and  condemned ; 
for  which  it  is  supposed  there  will  be  a  good  claim  under 
the  Spanish  treaty,  which  is  assigned  as  above. 

I  was  also  interested  in  the  ship  President,  Captain 
Tinkham,  and  her  cargo,  on  a  voyage  from  New  York 
to  Gibraltar,  which  vessel  was  captured,  carried  into 
Algesiras,  and  condemned.  My  interest  in  the  claim 
is  about  |10,000,  for  which  it  is  supposed  there  will  be 
a  good  claim  under  the  Spanish  treaty,  which  was  all 
assigned  as  above. 

Claim  on  Jonas  Humbert  -  -  -  -  86  88 

Henry  Wheaton  -  -  -  -  200  00 

Peter  Brewer,  indorsed  Marshall  Tryon,  suit 

progressing  vs.  Brewer       -  -  -  207  00 

Mathew  Vogel,  indorsed  Daniel  Drew,  suit 
progressing  vs,  Vogel         -  -  -  215  00 

William  West,  indorsed  John  E.  Boss,  suit 
progressing  vs.  Ross  -  -  -  67  00 

John  A.  Crum,  indorsed  N.  S.  and  E.  Bose, 
Joseph  Biley,  and  Joseph  Strong    -  -  152  25 


il] 


500  00 
1,600  00 

1,400  00 
660  00 

430  00 
560  00 
65  00 
650  00 
130  00 
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Claim  on  Bobert  Brown,  check    ...  -  |275  25 

James  Brewin,  for  sapplemental  stock,  includ- 
ing interest,  about   -  -  -  - 
Mathew  Brewin          -           -           -  - 
A  claim  on  Thomas  Astlej,  for  supplemental  stock,  in- 
cluding interest,  about         ... 
Against  North  American  Insurance  Company 
Against  trustees  of  general  assembly  Pennsyl- 
vania           -           .           .           .  - 
Against  M.  Hutchinson           ... 
Against  M.  Kaufman  -            -            -  - 
Against  Easton  Bank,  Pennsylvania  - 
Against  Robert  Smith              ... 
A  claim  on  the  American  Insurance  Company  of  New 
York,  for  average  loss   on  ship  Ocean  and  cargo, 
from  New  York  to  Amsterdam. 
A  claim  against  Thos.  McCrate,  due  T.  B.  Hazard  &  Co.         5,111  11 
Against  John  H.  Howland,  of  New  York,  for  a 
debt  due  the  late  firm  of  Thomas  B.  Hazard 
&  Co.,  about             ....         4,000  00 
Against  John  White  Ss  Co.,  unsettled  account. 

Pungoa  Winshall      -  -  -  200  00 

Wm.  P.  Vanness       -  -  -  400  00 

A.  F,  Howe  -  -  -  -  234  00 
•  Ebenezer  Allen          -           -           -  49  48 

W.  B.  Adams            -            -            -  653  86 

John  Armstrong        -           -            -  50  00 

J.  A.  Butler  ...            -  60  68 

H.  Costar       -            -            -        '    -  30  69 

D.  A.  Cumming        -            -            -  96  87 

Sutton  Craft  -            -            -            -  72  21 

Judathan  Cadwell     -           -            -  27  12 

P.  Dickey      -           -           -           -  38  06 

C.  M.  Ghagan           -           -           -  47  22 

Wm.  Gilbert             -           «            -  100  00 

B.  &  G.  Lockwood  -  -  -  132  98 
James  Fenne  -  -  -  146  32 
Ezekiel  Miles  -  -  -  75  00 
G.  W.  Murray  -  -  -  557  45 
Cadwallader  Bose  -  -  -  54  50 
Aaron  Sergeant  -  -^  -  42  80 
Abraham  Storms,  unsettled  account  83  78 
George  B.  Thorpe  -  -  -  228  51 
H.  W.  Crocker  &  Co.  -  -  410  00 
J.  Teller  -  -  -  -  150  00 
J.  M.  Nugent  ...  100  00 
George  Bule  ...  106  87 
Dudley  Mason,  balance  -  -  50  50 
Bichard  Yeo              ...  35  53 
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The  proceeds  of  the  brig  Henrj  Clay,  her  tackle  and  ap- 
parel, in  the  hands  of  John  W.  Oddie,  New  Orleans, 
subject  to  an  advance  of  $3,600  he  has  made  on  said 
vessel. 

United  States  six  per  cent,  stock  in  the  hands  of  Nevis  & 
Townsend,  subject  to  their  claim  for  the  same  amount 
of  money  they  lent  me  -  .  -  -       $T,873  09 

Assignment  as  aforesaid. 

One  universal  atlas. 
One  spy-glass. 
Three  riding  saddles. 
Three  chests  Hyson  Skin  tea. 

Claim  on  Henry  Carpenter.     My  claim  against  him  for 
balance  -  -  -  -  -  -  200  00 

Claim  on  Sarah  Wilson  for  moneys  advanced  to  her,  say 

about  -  -  .  -  -  -  100  00 

Claim  on  Holmes  &  Onderdonk,  small  balance. 

Blossom,  Smith  &  Diemon,  about       -  -  276  00 

Money  deposited  in  the  Mechanics'  Bank        -  1  00 

Jacob  Little,  junior,  balance  of  account  unas- 
certained, about       ....       11,000  00 

Ross  &  Little,  balance  of  ace' t  net  ascertained         1,000  00 
Eighty -six  pieces  ebony  wood  in  the  hand^  of 
Astorphus  &  Yon  Hemert,  of  Amsterdam. 
Seventy-eight  shares  stock  in  the  Bank  of  Washington  & 
Warren,  bought  of  Mrs.  Hone  and  Mrs.  Seaman,  to  be 
transferred  to  me  when  paid  for. 

The  following  persons  are  indebted  in  small  sums,  for  storage,  to 
Jacob  Barker,  to  be  collected  by  Messrs.  J.  &  C.  Bolton,  amount  un- 
known : 

Caldwell  &  Sons,  Bartwick,  Mackey  &  Co.,  Divie  Bethune,  Smith 
E.  Garniss,  George  Thomas,  Samuel  T.  Ross,  Fish  &  Grinnell,  J.  P. 
Uuran,  McGustin  &  Nixon,  Francis  H.  Nicolls  &  Co.,  John  T.  G. 
Groves,  Peter  Bemsen,  Barker  &  Hopkins,  J.  Lawrence,  G.  Bartley. 

I  have  an  account  standing  open  with  the  State  Bank  of  Boston, 
with  the  Mechanics  and  Farmers'  Bank  of  Albany,  and  with  the 
Bank  of  Virginia,  Norfolk,  which  are  about  balanced. 


List  (f  persons  to  whom  Jacob  Barker  is  indebted j  with  the  amounts  due 
each  person  and  for  what  consideration,  together  with  the  places  of 
their  residence^  so  far  forth  as  he  knows. 

To  Boyd  &  Dey,  of  New  York,  an  unsettled  account  for 
law  expenses  and  money  collected;  probably  a  balance 
will  prove  to  be  in  my  favor,  as  the  ledger  now  stands, 
it  is  in  theirs |79  80 
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To  Amariah  Gardner,  Nantncket,  for  goods  sold  by  me 
for  his  account  -  -  .  -  .  $31  13 

To  Elijah  Smith,  ditto 35  21 

To  Macral  &  Meters,  Demerara,  money  received  of  him  100  00 

To  Paul  Gardner,  jr.,  Nantucket,  goods  sold  by  me  for 

his  account         ------        1,728  94 

To  Andrews  &  Islays,  Boston,  ditto        -  -  -  4  77 

To  Abraham  Bell,  of  New  York,  concerned  in  a  number 
of  adventures  and  for  money  received;  the  final  settle- 
ment may  be  in  my  favor,  but  as  the  account  stands 
on  my  books,  it  is  in  his  favor  -  .  .        1,343  41 

To  Thomas  Hazard,  jr..  New  York,  balance  of  a  very 
long  account  for  money  collected  for  his  account,  and 
for  money  collected  for  his  account,  and  for  goods  sold 
for  his  account  to  a  great  amount,  which  will  probably 
result  in  a  balance  in  his  favor,  but  in  what  amount  it 
is  impossible  to  say. 

To  Abraham  Barker,  of  Philadelphia,  for  motiey  and 
notes  received  of  him  to  a  great  amount,  connected 
with  many  adventures  not  yet  settled,  which  will 
probably  result  in  a  balance  in  his  favor        -  -      30,000  00 

To  Brothers  Cramer,  St.  Petersburgh,  Russia,  for  goods, 

wares,  and  merchandise  -  -  -  -      14,248  00 

To  Thomas  Boach,  Ohio,  for  stock  in  Merchants'  Bank 

borrowed  of  him  -----        3,50000 

To  Alstorphus  &  Yon  Hemert,  of  Amsterdam,  Holland, 

for  money  received  of  them     -  -  -  -  76  16 

To  James  Dupuy,  of  Natz,  for  advances  made  to  fit  out 
my  ships  Ocean  and  Leander,  which  vessels  were  as- 
signed to  him  as  security        -  -  -  -        9,821  24 

To  James  Barker,  of  Nantucket,  for  probable  balance  of 
a  large  number  of  commercial  transactions  between  us, 
concerning  adventures,  and  for  goods  sold  for  his 
account  ------        1,500  00 

To  John  Wells,  esquire,  for  counsel  fees,  law  expenses. 

To  Wells  &  Strong,  esquires,  for  law  expenses;  both 
unsettled  accounts^  amounts  unknown. 

To  Enson  Jennie,  &  Co.,  residing  in  England,  for  goods, 
wares,  and  merchandise  purchased  by  Thomas  B. 
Hazard  &  Co.,  of  which  I  was  the  company,  and  for 
which  I  accepted  bills  drawn  by  Thomas  B.  Hazard 

To  Orford,  Son  &  Co.      - 

To  Bigg  Brothers  -  -  -  -  - 

To  James  Ryley  .  -  -  -  - 

To  Taylor  &  Pritt 

To  Millburn,  Binns  &  Rotherdam  -  -  . 

To  Mclvor,  Sellar  &  Co.  - 

To  G.  Henderson  ----- 

To  B,  &  T.  Grutham 

To  J.  Hardman  &  Sons  -  -  -  -  - 

To  R.  V.  Yates 


4,500  84 

956  13 

1,006  18 

525  00 

337  56 

1,825  95 

586  25 

975  14 

265  65 

828  18 

885  75 
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To  A.  &  R.  Leight 

To  L.  Stanley       -...-. 

To  Ikin,  Carr  &  Co. 

To  Scover  &  A.  Comb       .  -  -  -  - 

To  H.  Van  Wart 

To  Brown,  Baker  &  Brown  -  -  -  - 

To  B.  Goodwin  &  Sons     -  -  -  -  - 

J.  Meir     ---..-- 
To  Barker  &  Filkin  .  -  .  .  - 

To  J.  Midgely 

To  R.  Blackburn  &  Co.    - 

To  T.  Clare  &  Co. 

To  Button,  Trowbeck  &  Bailey    -  -  -  - 

To  ThUkild  &  Rawson 

To  S.  Needham  &  Co. 

To  Rankin  &  Odell  ----- 

To  T.  Martincaune  -  -  -  -  - 

To  Atkinson,  Willock  &  Co.,  residing  in  England 
To  J.  Chamberlain  -  -  .  -  - 

To  D.  Grundy  &  Sons 

To  R.  Johnson      -----. 

To  M.  Reed  ------ 

To  Thomas  Tennant         -  -  -  -  - 

To  Hinde,  Smith  &  Co. 

To  George  Austin  -  -  -  -  - 

The  late  firm  of  Thomas  R.  Hazard  &  Co.,  of  Liverpool, 

of  which  I  was  a  partner,  are  indebted — 
To  Baron  Roll,  of  St.  Petersburgh,  for  accepting  of  the 
drafts  of  D.  B.  Lawber  &  Co.,  about  £1,500  sterling 
To  Thomas  &  John  Agry,  of  Massachusetts,  for  money 

collected  by  them;  account  £79  168.  *Id.  sterling 
To  Thomas  Hazard,  jr.,  of  New  York,  for  moneys  col- 
lecticd  for  him  and  for  goods  sold  for  his  account  about 
£6,000  sterling  -  -  -  -  - 

To  Emanuel  Taylor,  owner  of  the  brig  Dorothea,  resid- 
ing in  England,  claim  of  me  for  tonnage,  and  returned 
by  the  custom-house  for  -  -  -  - 

To  Charles  Garhorne  Bnrrell,  owner  of  the  brig  Sarah 
Ann,  makes  a  similar  claim  (he  also  resides  in  England) 

for 

To  the  United  States,  on  custom-house  bonds,  balance^ 
about    ------- 

To  Nevins  &  Townsend,  New  York,  hold  an  equal  amount 

of  United  States  six  per  cent,  stock  belonging  to  me 

To  Hughes  &  Duncan  &  Co.,  Liverpool,  for  my  draft 

on  Thomas  R.  Hazard,  Liverpool,  dated  31st  May, 

1819,  in  favor  of  John  Hewitt  &  Son,  of  New  York, 

?ayable  in  London  at  sixty  days'  sight,  for  £676  15«. 
d.y  with  damages,  returned,  protested  for  non-pay- 
ment, and  now  held  by  J.  &  C.  Bolton,  New  York:  for 
this  bill  I  received  the  money  ... 


|4,198  13 

1,519  19 

4,922  26 

3,752  34 

810  00 

4,349  51 

993  59 

1,428  99 

660  41 

2,340  34 

1,856  W 

1,593  37 

1,196  01 

5,339  97 

6,947  78 

1,140  40 

2,012  63 

1,275  62 

269  45 

1,491  30 

491  65 

551  77 

2,307  18 

2,690  10 

4,341  50 

6,666  66 

354  90 

26,666  66 

852  78 

882  06 

11,000  00 

7,873  09 

3,609  48 
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To  Thomas  Hewlett  &  Son,  New  York,  for  my  draft  on 
Thomas  B.  Hazard,  Liverpool,  dated  Slst  Maj,  1819, 
in  favor  of  Thomas  Hewett  &  Son,  of  New  York,  pay- 
able in  London  at  sixty  days'  sight  for  £500  sterling, 

with  damages,   returned,  protested  for  non-payment; 

for  this  bill  I  received  the  money        -  -  -       |2,666  66 

To  David  Gillespie,  of  New  York,  for  five  judgments  in 
the  marine  court  of  the  city  of  New  York,  for  one 
hundred  dollars  each,  or  thereabouts,  and  the  costs  of 
suit  on  my  notes  denominated  Exchange  Bank  notes. 

To  Mrs.  Hannah  Hines,  of  New  York,  judgment  ob- 
tained in  the  said  marine  court,  for  the  services  of 
her  son  as  a  sailor  once  in  my  employ:  Twenty  dol- 
lars and  costs  of  suit. 

To  Ward  &  Hoy t,  of  New  York,  for  services  rendered  as 
attorneys  and  counsellors-at-law;  account  unsettled^ 
and  consequently  balance  unknown,  they  not  having 
rendered  their  said  account. 

To  Harris  Sage,  of  New  York,  for  my  promissory  note 
in  his  favor,  given  in  payment  of  another  note  of 
same  amount,  which  was  originally  given  for  Wash- 
ington and  Warren  notes  and  other  money     -  -       10,000  00 

To  the  estate  of  William  Green,  deceased,  late  of  New 

York,  for  money  received  of  him        -  -  -  860  87 

To  the  Firemen's  Insurance  Company  of  New  York,  for 

premium  of  insurance  on  the  ship  Leander    -  -        1,052  50 

To  the  New  York  Insurance  Company  of  New  York, 
for  premium  of  insurance       -  -  -  -  351  25 

To  G.  &  B.  Waite,  of  New  York,  from  a  bill  on  Savan- 
nah              1,455  28 

To  the  Mercantile  Insurance  Company  of  New  York, 
for  money  received,  and  secured  by  my  stock  in  said 
company  ------      42^337  50 

To  the  Firemen's  Insurance  Company  of  New  York,  for 
premium  of  insurance  on  ship  Eliza  Barker  -  -  702  50 

To  Benjamin  Lord,  of  New  York,  for  money  received  for 
which  I  gave  a  mortgage  on  my  house.  No.  34  Beek- 
man  street       -.-..-       12,000  00 
My  acceptances  of  Charles  Cotton's  drafts  as  follows, 

to  wit: 

In  favor  of  H.  &  A.  Bradley,  Connecticut 

David  Catlin,  Connecticut    -  -  - 

Also  in  favor  of  Wm.  Barney,  of  Connecticut 

S.  Wilcox,  of  Connecticut    -  -  - 

F.  Boberts,  of  Connecticut   -  -  - 

T.  Botchford,  of  Connecticut 

Davenport  &  Maltly,  New  York 

H.  DeGroot,  New  York 

S.  Cone,  Massachusetts         .  .  - 

J.  Abel,  residence  not  known 

John  Butler,  residence  not  known   - 


3,600  00 

8-75  00 

247  00 

204  00 

386  00 

722  00 

360  00 

784  00 

1,400  00 

200  00 

690  00 
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In  favor  of  Bingbam  &  Finch,  residence  not  known      -  $200  00 

Lawrence  &  Thompson,  Savannah  -  -  587  50 

Lawrence  &  Thompson,  Savannah  -  -  600  OO 

To  Thomas  Danforth,  of  Connecticut,  for  judgment  ob- 
tained on  my  acceptances  of  Charles  Cotton's  draft    -  960  00 

To  Ashael  Cone,  of  Massachusetts,  my  note  given  in 
part  payment  of  my  acceptance  of  Charles  Cotton    -  350  00 

To  Ashael  Cone,  of  Massachusetts,  who  holds  another 
note  for  |360 ;  how  he  came  by  it  I  do  not  know, 
unless  I  gave  it  to  him  in  part  payment  of  the  above- 
mentioned  draft  of  |1,400      -  -  -  -  350  00 

To  W.  D.  Sohier,  esq.,  of  Boston,  for  counsel  fees  and 
expenses  attending  lawsuits    -  -  -  *  637  33 

To  John  W.  Oddie,  New  Orleans,  for  his  notes  not 
yet  due,  advance  on  the  brig  Henry  Clay,  which  I 
have  indorsed,  and  part  of  held  by  J.  &  C.  Bolton        3,500  00 

To  Mrs.  Ann  Hone,  of  New  York,  for  sixty  shares  of 
stock  in  the  Bank  of  Washington  and  Warren  -        3,000  00 

To  Mrs.  Elizabeth  Seaman,  of  New  York,  for  eighteen 
shares  of  stock  in  the  Bank  of  Washington  ana  War- 
ren     -  -  -  -  -  -  -  900  00 

To  Thomas  Hazard,  jr..  New  York,  for  ten  thousand 
dollars  United  States  stock  borrowed  of  him  when  the 
Exchange  Bank  was  run  in  June,  1819        -  -       10,000  00 

To  Jonas  Minturn,  of  New  York,  for  moneys  I  received 
for  account  of  Minturn  &  Barker;  amount  not  yet  as- 
certained, the  accounts  not  being  settled. 

To  Samuel  B.  Bomaine,  esq.,  of  New  York,  an  unset- 
tled account  ,for  services  rendered  as  attorney  and 
counsellor. 

To  the  Bank  of  Washington  and  Warren,  at  Sandy  Hill, 
State  of  New  York,  for  Exchange  Bank  notes  they 
hold 52,000  00 

To  Hill  &  Bowne,  for  medicines  -  -  -  20  00 

To  David  Gillespie,  William  Gilbert,  Nevins  &  Town- 
send,  all  of  New  York,  and  many  others  whose  names 
and  places  of  residence  are  not  known  and  cannot  be 
ascertained,  being  for  the  amount  of  notes  issued  by 
me,  and  denominated  Exchange  Bank  notes,  in  circula- 
tion, for  which  I  received  money  and  promissory  notes, 
and  passed  them  off  in  all  my  various  operations  and 
negotiations    ------ 

For  tickets  still  out,  same  as  above        -  -  . 

Balances  due  the  following  persons  for  moneys  deposited 
in  the  Exchange  Bank  for  merchandise  purchased  and 
labor  performed,  namely : 

John  W.  Anderson,  residing  in  New  York 

John  Anderson,  do  do  -  * 

Ayres  &  Pencoast,         do  do  -  - 

L.  H.  Allen,  do  do  -  - 

G,  F.  Adriance,  do  do  -  - 


40,936  74 
20,000  00 

67 
8  63 
68 
20 
19 
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A.  Arnonx,  residing  in  New  York 

S.  Akerly,  do  do 

A.  Acheson,  do  do 
Abraham  Badoine,  do  do 
William  Blair,  do  do 
J.  L.  Browne,  do  do 
Philip  Basher,  do  do 
Charles  T.  Butler,  do  do 
S.  G.  Barrows,  do  do 
Thomas  Butler  do  do 
Adam  Brown  do  do 
Burrows  &  Dutch  do  do 

B.  Birkbeck  do  do 
Philip  Brasch  do  do 

Burk  &  Lamb  do  do  - 

James  Bentley,  do  do 

John  Babb,  do  do 

J,  G.  Bartholf,  do  do 

N.  B.  Brower,  do  do 

J.  L.  Brewster  do  do 

William  Ball  do  do 

J.  W.  Brown  do  do 

John  CoUard,  do  do 

J.  W.  Gates,  do  do 

J.  B.  Oakley,  do  do 

N.  &  Wv  Starr,  do  do 

J.  &  J.  Stoughtenburg,  do  do 

C.  N.  Baldwin,  do  do 
Bartholf  &  Dupignac,  do  do 
William  Bruce,  do  do 
Bruce  &  Dean,  do  do 
David  Banks,  do  do 
Peter  Brewer,  do  do 
Charles  Brownne,  do  do 
William  Bryan,  do  do 
George  Brown,  do  do 
George  Bernice,  do  do 
Thomas  Brown,  do  do 
Horace  Brown,  do  do 

Silas  E.  Burrows,  residing  in  Stonington,  Conn. 

B.  H.  Bridge,        residing  in  New  York 

L.  Garrington,  do  do  - 

J.  M.  Clark,  do  do 

E.  Cornell,  do  do 

Stephen  Corn  well,**  do  do 

J.  &  J.  Casilear,  do  do 

J.  K.  Couperwate,  do  do 

S.  Coddington  &  Co.,    do  do 

Conger  D.  Dillon^  do  do 

A.  Cooper,  do  do 

B.  A.  Cheesebrougli,  do  do 


|5  00 

12 

78 

50 

2  49 

23 

27 

59 

38 

17 

9  40 

5  25 

15  90 

5  98 

14 

4  21 

26 

31 

1  60 

2  96 

58  15 

40 

6  12 

1  00 

72  50 

2  33 

9 

47 

1  85 

1  47 

77 

14 

2  44 

90 

2  36 

9  86 

30  89 

29 

4  44 

95 

1  44 

20 

300  00 

10 

5  01 

2  10 

90 

1  68 

2  42 

25 

8  36 
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T.  Gonstantine  &  Co.,  residing  ia  New  York    - 

P.  A.  Camman,  do  do 

W.  Oarliele,  do  do 

Clayton  &  Fanshaw  do  do 

Crichton  &  McLean  do  do 

Joseph  Clark  do  do 

Stephen  Crow  do  do 

Aspinwall  Cornwall,  do  do 

Cox  &  Montandevert,  do  do 

Daniel  Colej,  do  do 

W.  B.  Cozzens,  do  do 

A.  Coffin,  jr.,  do  do 

Corlis  &  May,  do  do 

A.  Cumming,  residing  in  Brooklyn,  L.  I. 

John  A.   Cmm,  residing  in  New  York 

P.  T.  Cunningham,  do  do 

William  Cox,  do  do 

Franklin  &  Minturn,  do  do 

Edward  Higgins,  do  do 

Cowan  &  Murray,  do  do 

J.  P.  Corbusier,  do  do 

A.  Cunningham,  do  do 

Camachan&  Campbell,  do  do 

J,  Crawbuck,  do  do 

John  Carbery,  do  do 

N.  R.  Clark,  do  do 

G.  T.  Duryea,  do  do 

T.  Dwight,  jr.,  do  do 

John  De  Groit,  do  do 

H.  S.  Dodge,  do  do 

Isaac  Doty,  do  do 

John  Daw,  do  do 

Joseph  Dean,  do  Brooklyn 

John  Doane,  do  New  York 

C.  Douglas  &  Co.,  do  do 

James  Demarest,  do  do 

Dean  &  Fredericks,  do  do 

P.  Demarest  &  Co.,  do  do 

M.  W.  Davies,  do  do 

Joseph  Depau,  do  do 

J.  Donaldson,  do  do 

F.  Dibblee,  do  do 

J.  S.  Dusenberry,  do  do 

Richard  Downing,  do  do 

Dilworth  &  Yoorhees,  do  do 

H.  Dugless,  do  do 

Rob'tDingee,  (onacc'tnote,)  do 

J.  R.  Drake,  do  do 

Asa  Eastwood,  do  do 

Lawrence  Earle,  do  do 

F.  Evans  &  Co.,  do  do 


13 
01 


|3  20 

78 
5  81 

3? 

1  00 

12  63 

1  02 
87 
46 
12 
80 

81  19 

6 

5 

7 
12  96 

2  82 
557  87 
304  07 

3 

4  92 

68 

1  70 
100  00 

3  34 
40  00 

10 

2  37 
76 
29 
62 
72 
31 
12 
97 
00 
17 
44 
12 
62 


13  87 

7  14 

9  94 

80 

3  07 

81 

306  76 

1,000  00 

18 

7  46 

6  08 
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Gideon  E.  Forsyth,  residing  in  New  York 

R.  T.  Field,  do  do 

John  Franklin,  do  do 

D.  Hanshaw,  do  do 

O.  Frost  &  Son,  do  do 

Thomas  Flinn,  do  do 

Floyd  &  Beng,  do  do 

S.  L.  Kerlat,  do  do 

Simon  Fleet,  do  do 

Grue  &  Galliard,  do  do 

David  Griffith,  do  do 

William  B.  Gilley,  do  do 

Gabriel  Hatfield,  do  do 

Gombanlt,  Bellevne  &  Co.,   do  do 

Sarah  Griffin,  do  do 

BobertGedney,  do  do 

Z.  Griswold,  do  do 

Levi  Garnsay,  do  do 

F.  Galliard,  do  do 
S.  Groold,  do  do 
D.  T.  Cooper,  do  do 
J.  L.  Gould,  do  do 
D.  M.  Hitchcock,  do  do 
David  Huntington,  do  do 
J.  F.  Hopkins,  do  do 
Isaac  Hendricks,  do  do 
J.  0.  Hoffman,  do  do 
Z.  Hoffman,  do  do 
John  Howell  &  Son,  do  do 
Henry  A.  Heiser,  do  do 
W.  Honay,  do  do 
John  C.  Ham,  do  do 
J.  Hart,  jr.,  do  do 

G.  B.  Hazleton,  do  do 
Hart  &  Eain,  do  do 
W.  L.  Hull,  do  do 
Enoch  Hedden,  do  do 
Hunt  &  Miller,  do  do 
Arthur  Hirot,  do  do 
James  Hallett,  do  do 
J.  Humbert,  do  do 
Thomas  Hazard,  jr.,  do  do 
S.  Hathway,  jr.,  &  Co.,  do  do 
W.  J.  Hicks,  do  do 
Bobert  Hoe,  do  do 
J.  C.  Hallett,  do  do 
Z.  Hawkins,  do  do 
J.  B.  Hardenburgh,  do  do 
B.  G.  Jansen,  do  do 
Bichard  Jones,  do  do 
M.  S.  Jndah,  do  do 

Eep.  C.  C.  258 12 


$3  69 

16 

1  25 

1  09 

9 

92 

9  91 

36 

4  33 

4 

4  00 

5  00 

74 

22 

19 

30 

2  88 

2  67 

4 

19  67 

10  76 

92 

7  67 

26 

4  80 

11 

2  76 

2  96 

41 

86 

69 

11  31 

1  97 

1  27 

2  06 

1  46 

2  64 

4  81 

4  94 

6  00 

2 

3,000  00 

2  67 

63 

37 

10  06 

11  00 

88 

2  02 

47 

1  41 
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Frederick  King,  residing  in  New  York  -  -  |0  52 

Thomas  Eirk,              do               do  -  -  29 

W.  B.  Kenyon,           do               do  -  -  29 

J.  C.  Eingsland,         do               do  -  -  90 

Jona.  Lovejoy,             do               do  -  -  24 

Lamb  &  Green,           do                do  -  -  1  22 

William  Lawton,        do               do  -  -  1  00 

Joseph  Lametti,          do               do  -  -  29 

Ghsorge  Little,  navy  yard,  Brooklyn,  L.  I.  -  -  156  95 

B.  Looker,  residing  in  New  York           -  -  -  1  62 

J.  T.  Lacy,      do                 do               ...  3  27 

P.W.Lent,      do                 do               -  -  -  1*40 

A.  Lyon,           do        .         do               -  -  -  1  65 

Livingston  &  Tracy,  residing  in  New  York  -  -  27 

J.  J.  Lockwood,              do               do  -  -  10  53 

N.  H.  Lewis,                   do                do  -  -  68 

H.  Lannereir,                  do                do  -  -  18 

Charles  Mooney,             do               do  -  -  35  74 

A.  P.  Maybie,                 do               do  -  -  53 

Marshall  &  Qnintard,     do               do  -  -  11 

E.  McLaughlin,              do               do  -  -  9  00 

Mills  &Hoyt,                 do               do  -  -  1  21 

Isaac  Minard,                 do               do  -  *  40 

W.  D.  Mattbie,              do               do  -  -  1  76 

Weait  Munson,               do               do  -  -  10 

John  Moore,                   do        Brooklyn,  L.  I.  -  -  2  88 

D.  McCullum,                do        New  York  -  -  25 

Peter  Morisson,              do               do  -  -  7  64 

Meinell  &  81ater,           do               do  -  -  3  44 

Andrew  Maverick,          do               do  -  -  93 

Peter  A.  Mesier,  residing  in  New  York,  (stationery,)  -  58  70 

John  McKay,  residing  in  New  York     -  -  -  1  61 

Henry  Morris,        do               do            -  -  -  19  46 

Jere.  More,              do               do            -  -  -  51 
Mott  &  Williams,  residing  in  New  York,  (payable  in 

Buflfalo  money,)  -  -  -  -  -  386  56 
Charles  McCarty,  residing  in  New  York  -  -  1  18 
-                    -                  -  -  .  1  12 

9 

16 

6 

39 

1  24 

78 

98 

9  16 

187  00 

5  04 

1  64 

1  18 

22 


William  Maxwell, 

do 

do 

Thomas  Morris, 

do 

do 

H.  G.  Megarey, 

do 

do 

John  Merritt, 

do 

do 

J.  B.  MuUany, 

do 

do 

Meserole  &  Webster, 

do 

do 

W.  J.  McNeyin, 

do 

do 

J.  H.  Matthaier, 

do 

do 

S.  Magee  &Soo, 

do 

do 

W.  Markham, 

do 

do 

James  Morgan, 
Mount  &  Whetmore, 

do 

do 

do 

do 

J.  W.  Moore, 

do 

do 

J.  M.  Nugent, 

do 

do 
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H.  Newport,  New  York  -  -            -            .           . 

Navy  Department,  Washington 

F.  O'NeUl,  New  York    -  - 

Abby,  Perry,     do.  - 

Richard  Patten,do.         -  -            -           .            . 

Abraham  Paul,  do.         -  -            -            .            . 

Samuel  Penny,  do.         -  -           .           . 

W.M.Rice,      do.         -  ...            . 

Stephen  Peck,    do.          -  ...           ^ 

Moses  Porter,     do.         -  ...            I 

W.  Preston,       do.         -  ...           . 

Jesse  Peck,  Bridgeport,  Connecticut      .  -            . 

J.  W.  Powell,  Kew  York  .... 

Charles  Pindar,  Westchester  -            -            .            . 

Wm.  Price,    New  York  -            -            -            . 

Peter  Passells,      do.       - 

Patrick  Phelan,  for  labor.  New  York,  fabout)  - 

J.  Peters,        New  York  ... 

Adam  Pents,        do.       - 

James  Ronalds,    do.      - 

Tobias  Ryckman,  do.      -  -            .           .            " 

A.  Ross,               do.      -  -           - 

MarkReid,           do.      -  .           .           .           I 

Abm.  Reynolds,  do.       -  -           .           .           I 

Bathbone,  Stanton  &  Co.,  New  York     - 

W.  P.  Rathbone,  New  York  -           -           .           . 

Jacob  Radcliff,           do.  .... 

Samuel  Redmond,     do.  •            .           . 

John  E.  Rich,            do.  -            .            .            . 

John  0.  Ross,             do.  .... 

J.  Sickles  &  Son,       do.  .... 

WilletSecor,              do.  ... 

J.  Gt.  Swift,               do.  ... 

J.T.Smith,               do.  .... 

Hector  Scott,              do.  .... 

Aaron  Sergeant,         do.  .... 

E.  M.  Stillwell,          do,  -           -           .           . 

Jos.  Shannon,             do.  .... 

Wm.  Slowley,            do.  -            .            .            T 

Morris  Shipley,          do.  .... 

Alpheus  Sherman,      do.  .... 

Secor  &  Co.,               do.  -            -            -           . 

John  Stanbery,           do.  .... 

J.  H.  Sacket,              do.  .... 

B.  Stanton  &  Co.,  Brooklyn,  Long  Island 

Thomas  Sargeant,  New  York  .           ^           .            . 

Wm.  Stevens,            do.  .... 

W.  8.  St.  John  &  Co., do.  .... 

James  Smith,             do.  .... 

John  Steer,                do.  .... 

Tay  &  Valentine,      do.  -            .            .            .                   37 


$0  99 

352  12 

40  00 

64 

1  59 

38 

13  72 

3  IS 

4  00 

10 

48  00 

14  00 

2  57 

17  76 

19  17 

118  74 

600  00 

1  29 

1  18 

20 

6  70 

18 

17  47 

6 

11 

4  49 

37  02 

4  83 

2  81 

67 

2  81 

10 

9  26 

3  05 

6  95 

21 

68 

8 

52 

1  29 

1  56 

15 

6  35 

1 

9  92 

1  00 

47 

1  60 

99 

10  06 
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F.  A.  Talmadge,  New  York      -  -  -           -  |0  02 

Jofiiah  Tillery,  do.  -           -           .           .  4  69 

W.  B.  Townsend  &  Co.,  New  York        .  -           .  16 

Christian  Jews,  New  York  -  •           -            -  27 

John  Thompson,  Water  street,  New  York  -  -  3  22 

Grant  Thorburn,  New  York       ....  27 

J.  Tice,  do,  ....  18  32 

J.  B.  Thorp,  do.  ...            -  3 

JoelTay,  do.  .           -           .           -  74 

Wilson  Taylor,  do.  -            -           -            .  2 

D.  B.  Underhill,  do.  .  -  -  -  9 
Edmund  Underhill,  do.  ....  l  00 
Thomas  Underhill,  do.  ....  i  oo 
S.  Van  Nordan,  do.  -  -  -  .  9 
Ellis  Valentine,  do.  ...  -  24 
Van  Winkle  &Wiley,do.  -  -  .  .  6  47 
Peter  Vincent,  do.  -  .  -  .  i  15 
J.  Van  Caeef,  do.  ....  i  51 
S.  Whiting,  do.  ....  2  25 
Kob.  Bowne  White,  do.  ....  2  88 
JoelWeot,  do.  ....  9  16 
Peter  Wynkoop,  do.  -  -  -  -  28 
William  Walker,  do.  -  -  .  -  6 
H.  Westervelt,  do.  .  -  -  .  6 
F.  Wheatley,  do.  •  .  -  -  6 
Joseph  Watson,  do.  .            -           -            -  1  17 

E.  Wicks,  do.  ...  -  7 
R.  T.  Watson,  do.  ...  .  6  06 
T.  T.  Woodruff,  do.  -  -  -  -  3  70 
Joseph  C.  Wright,  do.  -  -  -  -  63 
Mathias  Williams,  do.  -  -  -  .  3  00 
E.  8.  White,  do.  .  -  -  -  3  34 
E.  Whipple,  do.  -  -  -  -  14 
Thomas  Wallace,  do.  -  -  -  -  3  C3 
Benjamin  Wood,  do.  -  -  .  -  16  38 
Henry  Worrall,  do.  .  -  -  -  10 
H.  B.  Willis,  do.  ...  -  1  65 
Samuel  T.  Weeks,  do.  -  .  •  -  5  23 
Wells  &  Redfield,  do.  -  -  .  -  2  90 
H.  B.  Williams,  do.  -  -  -  -  25  00 
John  Wilcox,  do.  -  .  .  -  10  88 
A.  Wesson,  do.  -  -  -  -  5  00 
Wood  &  Hawhurst,  do.  .  -  -  -  1  18 
Sidney  Wright;  do.  .  -  .  .  183  42 
G^rge  Corey,  New  Jersey  ...  -  229  00 
Robert  Burrows  &  Co.,  New  York  -  .  -  160  49 
Thomas  Day,  do.  .  .  -  514  10 
Bichard  Smith,  do.  ...  20  00 
W.  H.  Pyke,  do.  ...  30  00 
Christopher  Hubbs,  New  York,  payable  in  Washing- 
ton and  Warren          .....  716  00 
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J.  M.  Bloodgood,  New  York,  received  oa  accoant  of 

notes  due         ---..-  ^354  99 

Jonathan  Carlton,  New  York,  on  account  of  note  due  -  162  64 

P.  L.  Monaghan,         do.  on    account  of  indorse- 

ment on  note  ---..-  148  64 

Captain  John  Holdredge,  of  New  York,  for  services  ren- 
dered as  master  of  the  ship  Bellona,  unsettled  ac- 
count— balance  unknown. 

Bobert  C.  Folger,  for  services  rendered  as  sailmaker     -  89  00 

State  Bank  at  Albany,  for  my  acceptances  given  in  pay- 
ment for  Washington  and  Warren  note,  $3,628  of 
which  have  not  been  delivered  to  me,  and  it  is  pre- 
sumed they  have  been  put  in  circulation;  this  $ 

I  assigned  to  the  Bank  of  Washington  and  Warren, 
but  the  said  Bank  of  Washington  and  Warren  never 
received  them,  ($3,628)  -  .  .  -         9,928  00 

Bank  of  Lansingburgh,  at  Lansingburgh,  in  the  county 
of  Benssellaer,  in  the  State  of  New  York,  for  my  ac- 
ceptances for  Washington  and  Warren  Bank  notes, 
which  notes  were  not  delivered  to  me,  and  it  is  believed 
they  put  them  into  circulation,  but  the  said  notes  were 
once  put  up  in  sealed  packages  and  directed  to  me,  but 
not  delivered,  and  I  assigned  the  same  after  they  were 
thus  sealed  up,  to  the  Bank  of  Washington  and  War- 
ren, but  the  said  bank  never  received  them    -  -        3,300  00 

The  Farmers'  Bank  of  Troy,  at  Troy,  the  same  in  all 

respects  as  the  Bank  of  Lansingburgh  -  -       10,160  00 

The  Bank  of  Troy,  at  Troy,  for  acceptances  of  drafts 
drawn  by  them  on  me  for  Washington  and  Warren 
notes;  received  of  them  $29,742  and  interest  from 
June  30, 1819. 

To  the  president,  directors  and  company  of  the  Bank  of 
Washington  and  Warren,  for  money  borrowed  and  re- 
ceived of  the  said  bank,  and  for  which  a  judgment 
was  docketed  in  the  Supreme  Court  in  their  favor, 
against  the  said  Jacob  Barker,  June,  1819,  on  a  bond 
and  warrant  of  attorney,  conditioned  for  the  payment 
of 369,941  24 

And  on  account  of  which,  has  been  since  paid  them      -       73,200  86 

Balance  now  du&— debts  ....     296,740  39 

A  variety  of  provisions  have  been  made  to  secure  the  payment  of 
the  debt  due  said  bank  from  me,  which  will  appear  by  reference  to  the 
schedule  of  property  and  claims  herewith. 

Also  the  K)llowing  persons  for  deposits  in  the  Exchange  Bank,  for 
services  rendered,  or  for  merchandise  purchased  : 
Oliver  H.  Taylor,  New  York,  for  money  deposited,  about  $30  00 

Peter  W.  Spiers,         do.  do.  do.  -  33 

John  B.  Wheaton,      do.  do.  do.  -  98 


w  York,  for  money  deposited 

$20  00 

do.                do.           do. 

1  28 

do.                 do.            do. 

60 

do.                 do.            do. 

36  00 

do.        on  account  of  indorsements 

50  00 

do.                 do.            do. 

59  03 

do.        for  money  deposited 

120  00 
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W.  Jackson, 

J.  W.  Lamb, 

Elizabetli  Seaman, 

M.  Vanderbilt, 

Benjamin  Horton, 

Mrs.  Anna- Hone, 

William  Ashley,  New  Bedford,  for  services  performed  as 
a  shipmaster,  about    -----  300  00 

Captain  Charles  Clark,  Nantucket,  amount  unknown. 

Peter  Banmen,  of  New  York,  for  tallow,  soap,  and  can- 
dles, an  unsettled  account,  supposed  to  be  about 
balanced. 

Wager,  Hull  &  Co.,  of  New  York,  for  candles. 

Jared  Gardner,  Joseph  Chase,  and  the  estate  of  Francis 
Macy,  all  of  Nantucket,  claim  of  me  about  $12,000 
for  their  proportion  of  freight  of  brig  Leo,  for  which 
I  do  not  consider  myself  liable.  The  executors  of 
Macy  instituted  a  suit  against  me  in  Massachusetts  for 
their  proportion,  and  have  ohtained  judgment  by  de- 
fault against  me  for  $4,000. 

An  unsettled  account  with  Messrs.  J.  &  C.  Bolton,  of 
New  York — ^balance  unknown — secured,  as  will  appear 
by  the  schedule  herewith. 

James  W.  Bobinson,  of  New  York,  for  tailor's  bill,  about  40  00 


The  United  States  are  carrying  on  suits  against  me  for  the  recovery 
of  the  following  bills,  with  damages  thereon,  which,  it  is  said,  have 
been  returned  from  Europe  unpaid : 

My  bill  for  Minturn  &  Chauplin,  dated  June  24, 1814,      /.         ».     <?. 
at  60  days     -  -  -  -  -  ) 

My  bill  at  sight  on  T.  B.  Hazard  &  Liverpool  -  ) 

My  bm  for  Halleck  &  Barker,  July  2, 1814    - 

My  bill  for  Halleck  &  Barker,  June  24,  1814  - 

My  hill  for  Abraham  Barker,  June  24,  1814  - 

My  bill  for  Halleck  &  Barker,  July  2, 1814    - 

My  bill  for  Abraham  Barker,  July  30,  1814  - 

My  bill  for  John  Slidell,  July  13,  1814,  £5,000;  said 
to  have  been  paid  on  account  of  this  hill,  £4,022  8  6         977  11     6 

My  hill  on  Abraham  Barker,  July  30,  1814 ;  do.  on 
Thomas  Mullett,  J.  J.  Evans  &  Co.,  London, 
£8,046  68.  5d,]  said  to  have  been  paid  on  account 
of  this  bill,  £5,800 2,246     6    5 


5,000    0 

0 

2,500    0 
2,500    0 

0 
0 

3,000    0 

4,139  13 

10,000    0 

0 
5 
0 

For  the  balance  on  the  above  bills  claimed  by  government  they  al- 
lowed me  when  they  received  them  from  me  $133,323  01,  and  although 
they  may  have  been  returned,  I  was  not  regularly  noticed  of  their  hav- 
ing been  protested,  and  I  consider  the  United  States  are  indebted  to  me 
a  much  greater  amount  for  the  non-fulfillment  of  their  contract  under 
their  contract  for  the  ten  million  loan :  therefore  I  do  not  consider 
myself  liable  for  this  claim. 
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List  of  books  and  papers  in  the  possession  of  Jacob  Barker. 

Three  ledgers,  Nos.  1  to  3. 

One  sales  ledger. 

Nine  journals,  1  to  9. 

Thirteen  day  books,  1  to  13. 

Four  invoice  books. 

Four  copies  of  account  books. 

Four  receipt  books. 

One  copy  of  sales  book. 

Two  bill  books. 

Three  memorandum  books. 

One  seamen's  receipts. 

One  storage  book. 

One  freight  list  book. 

Two  bank  ledgers. 

Exchange  Bank. 

Three  ledgers. 

Two  day  books. 

Six  debit  books. 

Five  credit  books. 

Four  registers. 

Two  discount  books. 

Three  tickers. 

One  foreign  collection  book. 

One  collection  book. 


Barker  dt  Co. 


One  ledger. 
One  journal. 
One  day  book. 
One  sales  book. 
One  invoice  book. 
One  cash  book. 
One  bill  book. 
One  receipt  book. 


Minium  dt  Barker's. 


One  ledger. 

One  insurance  ledger. 

One  journal. 

Two  day  books. 

One  receipt  book. 

And  a  very  great  number  of  bills,  accounts,  sales,  invoices,  and 
agreements  appertaining  to  my  business,  from  the  first  commence- 
ment to  the  present  day,  contained  in  four  cases  and  three  sets  of 
drawers,  ready  to  be  delivered  to  the  assignees  when  required. 

To  the  estate  of  Francis  Winthrop,  of  New  York,  one  quarter's 
rent  of  house  No.  29  Wall  street,  $376. 

Indorsed :  Filed  24th  April,  1820. 
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IState  of  New  Tore,  (Xty  and  Oaunty  of  New  York,  as : 

1,  John  Clancj,  clerk  of  the  said  city  and  country  do  certify  that  I 
have  compared  the  preceding  with  the  original  discharge,  petition, 
and  inventory  on  file  in  my  office,  and  that  the  same  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  snch  original. 

In  witness  whereof  I  have  hereunto  suhscrihedmy  name  and  affixed 
[l.  s.]  my  official  seal  this  6th  day  of  Octoher,  1859. 

JOHN  CLANCY,  ClerJL 


Deposition  of  T.  W.  OlooU. 


Mechanics  akb  Fabmebs'  Bane, 

Albany,  July  17,  1856. 

It  appears  from  the  hooks  of  the  hank  that  in  Angost,  1814,  this 
bank  held  $213,636  36  in  stock  of  the  United  States  ten  million  loan, 
which,  of  conrse,  the  hooks  of  the  commissioner  of  loans  will  show. 
On  the  minnte  books  of  this  bank,  dated  March  17, 1821, 1  find  a 
certificate,  or  copy  of  a  certificate,  signed  by  Benjamin  Enower,  presi- 
dent, and  by  myself,  the  then  cashier,  from  which  I  make  the  follow- 
ing extract : 

*^  That  if  any  portion  of  the  said  ten  million  loan  shonld  be  taken 
on  terms  more  &yorable  to  the  lender,  the  same  benefit  should  be  ex- 
tended to  the  persons  who  might  then  hold  the  stock  or  any  part  of 
it,  issued  for  tne  said  loan,  belonged,  by  express  agreement,  to  Jacob 
Barker,  of  New  York,  and  we  do  hereby  authorize  and  empower  the 
said  Jacob  Barker  to  receive  from  the  government  of  the  United  States 
all  the  benefits  and  credits  to  which  we  were  entitled."  To  which 
certificate  the  said  Knower  and  thesubscriber,  as  president  and  cashier, 
affixed  their  names  and  the  seal  of  this  bank. 

I  hereby  certify  to  the  correctness  of  the  above,  and  confirm  the 
same. 

THOMAS  W.  OLCOTT, 

Preatdefd. 

Unitbd  States  of  America,  / 

State  of  New  York,  Albany  City  and  County,  J     * 

Thomas  W.  Olcott,  of  the  city  of  Albany,  in  the  State  of  New  York, 
being  duly  sworn,  doth  depose  and  say :  That  he  is  the  president  of 
the  Mechanics  and  Farmers'  Bank  of  the  city  of  Albany,  New  York; 
that  he  has  read  the  within  written  statement,  bv  him  prepared  and 
subscribed,  and  knows  the  contents  thereof,  and  that  the  same  is  true 
to  the  best  of  his  knowledge  and  belief. 

THOMAS  W.  OLCOTT, 

President. 

Taken,  subscribed,  and  sworn  to  before  me  this  17th  day  of  July, 
A.  D.  1856,  at  city  of  Albany,  New  York. 

B.  J.  HILTON, 
Oommisaioner  of  United  States  Court  of  Claims , 
ai  city  of  Albany,  New  York. 
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COURT  OF  CLAIMS. 

B.  B.  Ward,  Fitz  G.  Hallbge,  and  Jacob  Litilb,  vs.  The  United 

States. 

Questions  to  be  propounded  to  Thomas  W.  Olcott^  before  Robert  J. 
HiUon,  esq.y  commissioner  of  the  Court  of  Claims  for  the  city  of 
Albany,  in  behalf  of  plaintiff. 

1.  Please  examine  the  •paper  here  annexed,  marked  A  B,  say 
whether  or  not  yon  subscribed  the  same ;  if  yea^  whether  or  not  you 
confirm  the  paper  there  in  made. 

2.  Was  you,  or  was  you  not,  in  the  employ  of  the  said  bank  through 
the  years  1814  and  1816 ;  if  yea,  in  what  capacity. 

3.  Do  you,  or  do  you  not,  know  of  your  own  knowledge,  whether 
or  not  the  facts  stated  in  the  said  paper  are  true. 

4.  Was,  or  was  not,  Jacob  Barker  iurnished  with  a  paper  dmly 
executed  by  the  president  and  cashier  of  said  bank ;  if  yea,  was  its 
corporate  seal  attached  thereto,  if  so,  when. 

JACOB  BABKEB, 
Counsel  for  Plaintiffs. 
New  York,  July  7,  1869. 


court  of  claims. 

Ward  and  others  vs.  The  United  Statbb. 

Cross^nterrogatories  to  be  submitted  to  and  answered  by  Thomas  W. 
Olcotty  a  witness  to  be  produced  and  eocamined  on  the  part  of  the 
plaintiff  by  Robert  J.  Hilton^  esq.,  commissioner  a;t  Albany  New  Yorh^ 

1.  In  your  answer  to  the  3d  direct  interrogatory,  state  what  facts 
you  do  remember  ip  relation  to  the  rights  reserved  to  Jacob  Barker  in 
the  transaction  relating  to  stock  in  the  ten  million  loan  referred  to, 
and,  if  the  reservation  or  evidence  of  it  is  in  writing,  give  that  evi- 
dence fully  and  at  length. 

2.  Was  Jacob  Barker  furnished,  at  the  time  of  said  transaction, 
with  written  evidence  of  the  agreement  between  him  and  the  Mechanics 
and  Farmer's  Bank,  and  if  so,  when  and  by  whom.  Do  not  the  letters 
addressed  to  the  bank  by  said  Barker,  and  the  letters  by  the  bank  to 
him  show  the  whole  transaction,  or  was  there  a  written  agreement 
between  the  parties  at  the  time. 

3.  Do  you  know  any  other  matter  or  thing  tending  to  the  advan- 
tage of  the  defendants,  and  if  so,  state  the  same  as  fully  as  if  specially 
interrogated  thereto. 

Dated  July  19,  1859. 

B.  H.  GILLET, 
Solicitor  for  the  United  States. 
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The  solicitor  objects  to  the  form  of  the  first  and  third  direct  interroga- 
tories, beotose  they  do  not  call  for  the  witness's  knowledge  of  the  facts, 
bnt  require  him  to  state  what  he  had  previooslj  written  was  trne. 
This,  it  is  insisted,  is  an  unfair  mode  of  examining  a  witness.  Subject 
to  these  objections,  the  solicitor  consents  that  the  interrogatories  and 
cross-interrogatories  may  be  put  to  the  witness,  in  the  absence  of  both 
parties,  (and  not  otherwise,)  and  his  answers  thereto  written  down 
and  returned  to  the  clerk  of  the  court. 

To  be  done  at  the  expense  of  the  plaintiffs. 

R.  H.  GILLET. 


UNTFED  STATES  COURT  OF  CLAIMS. 

R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  LrPTLs  vs.  The  United  Stat©. 

Albany,  Jtdy  29,  1859. 

The  deposition  of  Thomas  W.  Olcott,  of  the  city  of  Albany,  New 
York,  taken  by  and  before  Robert  J.  Hilton,  a  commissioner  of  the 
United  States  Court  of  Claims,  at  his  office  in  the  city  of  Albany, 
New  York,  on  the  29th  day  of  July,  A.  D.  1859,  on  the  direct  and 
cross-interrogatories  hereto  annexed  and  herewith  returned,  (directed 
and  delivered  to  the  said  commissioner  for  the  purpose  of  taking  the 
examination  of  said  witness,)  and  the  said  Thomas  W.  Olcott  having 
been  first  duly  cautioned  and  sworn  by  the  said  commissioner  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  did,  in  answer 
to  the  said  direct  and  cross-interrogatories  in  their  order,  depose  and 
testify  as  follows : 

First  direct  interrogatory.  Please  examine  the  papers  hereto  an- 
nexed, marked  A  B,  and  say  whether  you  subscribed  the  same  ?  If 
yea,  whether  or  not  you  confirm  the  paper  therein  made  ? 

Answer.  The  annexed  paper,  marked  A  B,  and  now  shown  to  me, 
is  signed  by  me,  and  its  purport  is  confirmed,  and  was  subscribed  and 
sworn  to  by  me  on  the  ITth  day  of  July,  A.  D.  1856,  before  Robert 
J.  Hilton,  a  commissioner  of  the  United  States  Court  of  Claims  at  the 
city  of  Albany,  New  York,  as  appears  thereby. 

Second  direct  interrogatory.  Was  you  or  was  you  not  in  the  employ 
of  the  said  bank  through  the  years  1814  and  1815  ?  If  yea,  in  what 
capacity  ? 

Answer.  I  was  in  the  employ  of  the  said  Mechanics  and  Farmers' 
Bank  in  and  through  the  years  1814  and  1815  in  the  capacity  of 
teller. 

Third  direct  interrogatory.  Do  you  or  do  you  not  know  of  your 
own  knowledge  whether  or  not  the  facts  stated  in  the  said  paper  are 
true? 

Answer.  I  have  some  recollection  of  the  facts  stated  in  said  paper, 
marked  A  B,  and  the  copy  or  extract  from  our  books  contained  in 
said  paper,  marked  A  B,  I  know  to  be  true,  and  I  believe  the  facta 
therein  stated  are  true. 
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Fourth  direct  interiogatory.  Was  or  was  not  Jacob  Barker  fur- 
nished with  a  paper  duly  executed  by  the  president  and  cashier  of  the 
said  bank  ?  If  yea,  was  its  corporate  seal  attached  thereto,  and  if  so, 
when? 

Answer.  I  believe  and  have  no  doubt  that  Jacob  Barker  was  fur- 
nished with  a  paper  duly  executed  by  the  president  and  cashier  of 
and  on  behalf  of  the  said  Mechanics'  and  Farmers'  Bank,  under  the 
corporate  seal  of  the  said  bank,  on  or  about  the  17th  day  of  March, 
1821^  and  as  stated  and  set  forth  in  my  certificate  above  referred  to, 
and  annexed  and  subscribed  and  sworn  to  by  me  on  the  17th  of  July, 
1856,  (being  the  aforesaid  paper,  marked  A  B.) 

Oross-examination. 

First  cross-interrogatory.  In  your  answer  to  the  third  direct  inter- 
rogatory state  what  facts  you  do  remember  in  relation  to  the  rights 
reserved  to  Jacob  Barker  in  the  relating  to  stock  in  the  ten  million 
loan  referred  to  ;  and  if  the  reservation  or  evidence  was  in  writing, 
give  the  evidence  fully  and  at  length. 

Answer.  From  a  document  in  our  possession,  a  true  copy  whereof 
is  hereto  annexed,  marked  by  the  commissioner  Schedule  A,  (B.  J.  H.l 
it  appears  that  the  said  Jacob  Barker  subscribed  for  six  hundred 
thousand  dollars  ($600,000)  of  the  ten  million  loan  of  1814  at  this 
bank;  and  it  appears  from  our  books  that  Thomas  Tudor  Tucker,  the 
(then)  treasurer  of  the  United  States,  was  credited  by  payments  on 
the  same  as  follows : 

July  6,  1814,  one  hundred  and  fifty  thousand  dollars. 

July  11,  1814,  one  hundred  and  fifty  thousand  dollars. 

August  8,  1814^  one  hundred  and  fifty  thousand  dollars. 

I  do  not  know  when  or  where  the  other  payment  of  one  hundred 
and  fifty  thousand  dollars  (the  balance  of  this  loan)  was  made. 

The  schedule  hereto  annexed,  marked  B,  is  a  true  copy  of  a  resolu- 
tion of  the  board  of  directors  of  this  bank,  and  shows. that  Mr.  Barker's 
proposition  to  this  bank  was  accepted,  and  the  time  of  such  acceptance. 

The  schedule  hereto  annexed,  marked  C,  is  a  true  copy  of  a  letter 
from  the  (then)  cashier  of  this  bank  to  the  said  Jacob  Barker,  and 
shows  the  terms  of  our  negotiations  with  Mr.  Barker.  The  schedule 
hereto  annexed,  marked  D,  is  a  true  copy  of  a  letter  from  this  bank 
to  the  Secretary  of  the  Treasury.  The  schedule  hereto  annexed, 
marked  £,  is  a  copy  of  a  letter  from  the  (then)  cashier  of  this  bank 
to  the  said  Jacob  Barker.  The  schedule  hereto  annexed,  marked  F, 
is  a  true  copy  of  a  letter  from  this  bank  to  the  Secretary  of  the 
Treasury.  The  schedule  hereto  annexed,  marked  G,  is  a  true  copy 
of  a  letter  from  the  bank  to  the  Secretary  of  the  Treasury. 

The  schedules  hereto  annexed,  marked  H,  I,  E,  L,  M,  N,  0,  P, 
are  true  copies  of  letters  from  the  said  Jacob  Barker  to  this  bank,  or 
its  cashier,  and  are  the  only  letters  that,  upon  diligent  search  amongst 
the  papers  of  this  bank,  can  be  found  written  by  the  said  Jacob 
Barker,  in  1814,  to  this  bank  or  its  cashier. 

I  do  not  know  that  Mr.  Barker  was  furnished  with  any  other 
written  evidence  than  is  contained  and  disclosed  in  the  instruments, 


188 


B.   B.   WARD  AND  OTHERS. 


papers,  and  letters,  copies  whereof  are  herewith  famished  and  hereto 
annexed ;  and  I  have  no  personal  knowledge  that  there  was  any 
fiirther  written  agreement  between  Mr.  Barker  and  this  bank,  but  it 
is  possible  that  tnere  may  have  been  ;  but  the  schednles  and  letters 
hereto  annexed  contain  all  the  written  evidence  on  that  subject  that  I 
have  any  knowledge  or  recollection  of,  or  have  been  able  to  find  or 
discover. 

Second  cross-interrogatory.  Was  Jacob  Barker  furnished  with 
written  evidence  of  the  agreement  between  him  and  the  Mechanics 
and  Farmers'  Bank  ?  and  if  so,  when  and  by  whom  ?  Do  not  the 
letters  addressed  to  the  bank  by  said  Barker^  and  the  letters  by  the 
bank  to  him,  show  the  whole  transaction,  or  was  there  a  written 
agreement  between  the  parties  at  the  time? 

Answer.  All  that  I  can  state  or  say  in  answer  to  this  cross-inter- 
rogatory is  stated,  answered,  and  contained  in  my  answer  to  the  first 
cross-interrogatory,  and  to  which  I  refer. 

Third  cross-interrogatory.  Do  yon  know  any  other  matter  or  thing 
tending  to  the  advantage  of  the  defendants  ?  and  if  so,  state  the  same 
fully  as  if  specially  interrogated  thereto  ? 

Answer.  I  know  of  no  other  matter  or  thing  tending  to  the  advan- 
tage of  the  defendants.  I  feel^  however,  bound  to  state  that  from  my 
personal  recollection,  and  from  the  books,  papers,  and  documents 
above  referred  to,  and  which  I  have  examined,  I  have  not  the  least 
possible  doubt  that  if  this  bank  was  entitled  to  any  credit  or  benefit 
on  the  $213,636  36  of  stock  held  by  it  in  the  ten  million  loan  by 
reason  that  some  portion  of  said  loan  was  subsequently  made  more 
favorable  to  the  lender;  that  all  such  credit  or  benefit  was  at  the  time 
relinquished  and  assigned  to  Jacob  Barker  by  this  bank,  and  that  he 
is  fairly  entitled  to  the  same. 

THOMAS  W.  OLCOTT. 


A. 

Begieter  of  certificates  of  subscfi^ption  to  the  loan  of  ten  million  dollars ^ 
founded  on  an  act  of  Congress  of  iith  of  Marchy  1814,  authorisdng  a 
loan  of  twenty-five  millions  of  ddlars^  at  tlie  Mechanics  and  Farmers' 
Banky  in  the  city  of  Albany,  New  York. 


h 

1 

a 
g 

1 

Subsaiber's  name  and  resi- 
dence. 

Amount  of  first  in- 
stalment,    paid 
25th  May. 

Sabseqnent  Instalments. 

June  26. 

July  25. 

Aug.  25. 

1 

$200,000 
200,000 
200,000 

Jaoob  Barker,  New  York... 
do 

$50,000 
60,000 
60,000 

2 

3 

do 

S.   B.   WABD  AND  OTHEBS.  189 


B. 


Bescivedy  That  the  proposition  of  Jaeoh  Barker^  as  specified  in  his 
letter  to  the  board  of  the  19  th  instant,  be,  and  the  same  is  hereby, 
accepted,  and  the  cashier  is  hereby  directed  to  inform  the  Secretary  of 
the  Treasury  that  $138,000  is  deposited  to  the  credit  of  the  govern- 
ment, to  be  paid  to  their  draft  on  the  receipt  of  $166^000  ef  the 
new  six  per  cent,  stock  of  the  late  loan  of  $10,000,000. 


Sir  :  Enclosed  is  my  letter  to  the  Secretary  of  the  Treasury,  inform- 
ing him  of  the  deposit  made  pursuant  to  your  arrangements  with  this 
bank  to  the  credit  of  government.  I  have  left  it  unsealed,  that  you 
might  peruss  the  same,  and  be  fully  apprised  of  the  conditions  of  the 
loan,  as  we  have  understood  them  and  expressed  them  to  the  Secre- 
tary. And  that  there  may  be  no  misunderstanding  on  the  subject  of 
the  arrangement,  I  now  state  at  length  the  advantages  the  bank  ex- 
pects to  reap  from  the  negotiation,  and  the  manner  in  which  the  same 
is  to  be  conducted. 

First.  We  are  to  dispose  of  the  stock  we  now  hold,  viz :  $156,818  18, 
the  loss,  if  any,  together  with  the  interest  due  on  the  same  at  the  time 
of  sale,  is  to  be  immediately  made  good  by  you.  The  sale  is  to  be 
effected  as  soon  as  it  can  be  conveniently  done,  and  at  any  place  which 
the  bank  shall  think  proper  to  designate. 

Second.  We  are  to  be  furnished  by  the  government  with  full  certifi- 
cates of  funded  stock  of  the  loan  of  $10,000,000  for  the  same  amount 
sold  by  the  bank,  viz :  $156,818  18,  and  the  government  are  not  to 
draw  on  us  for  any  part  of  the  amount  deposited  in  consequence  of  the 
arrangements  made  until  we  shall  have  actually  received  the  avails  of 
the  stock  sol^,  together  with  the  loss,  if  any,  interest  due  on  the  same. 

Third.  In  consequence  of  this  negotiation  we  expect  to  receive  at 
least  one-third  of  the  business  deposits  of  government  done  and  made 
in  this  city,  and  to  be  entitled  to  a  fair  proportion  of  favors  and  ad- 
vantages growing  out  of  a  friendly  and  gooct  understanding  with  the 
administration.  We  also  expect  that  you  will  use  your  exertions  to 
procure  us  our  half  of  the  deposits  of  government  and  business  done 
in  this  city,  considering  ourselves  fully  entitled  to  the  same,  as  there 
are  but  two  banks  in  this  place  connected  with  the  administration  in 
either  interest  or  feeling. 

The  stock  is  to  be  taken  in  the  following  manner :  $138,000  by  the 
bank,  (which,  at  88,  will  give  the  precise  sum  the  bank  now  holds, 
viz:  $156,818  18,)  and  $12,000  by  Mr.  Knower,  and  such  names  as 
he  shall  mention,  to  all  adv  ntages  and  privileges  of  which  $12,000 
he  is  to  be  entitled  the  same  in  part  as  an  original  subscriber. 
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D. 


Mechanics  and  Farmebs'  Bank, 

Albany,  May  24,  1814. 

Sir  :  Pursuant  to  arrangements  made  with  Mr.  Jacob  Barker,  there 
has  been  deposited  in  this  bank  to  the  credit  of  government  one  hun- 
dred and  fifty  thousand  dollars,  subject  to  the  drafts  of  the  treasurer, 
on  condition  that  government  furnish  this  bank  with  full  certificates 
of  funded  stock  for  the  same  in  the  $10,000,000  loan  at  the  rate  of  88 
per  cent.,  or  $100  in  stock  for  every  $88  in  money. 

Should  the  above  be  accepted,  the  bank  would  prefer  receiving  the 
certificates  of  the  stock  from  the  commissioner  of  loans  at  New  York. 
I  have  the  honor  to  be,  &c., 

Hon.  G.  W.  C, 

Secretary  of  the  Treasury. 


E. 

Mechanics  and  Fabhebs'  Bank^ 

AUbany,  July  18,  1814. 

Sir  :  I  this  morning  received  your  letter  of  the  16th  on  the  subject 
of  a  loan.  I  am  satisfied  our  board  will  do  nothing  until  the  sale  of 
the  stock  placed  in  the  hands  of  Mr.  Burrall  shall  be  effected,  and 
that  amount  closed. 

Some  difference  of  opinion  seems  to  have  existed  as  to  the  manner 
in  which  that  business  should  have  been  transacted,  and  a  different 
construction  put  upon  the  terms  of  the  contract.  It  is  not  my  inten- 
tion, however,  to  attempt  any  further  explanation.  We  have  been  to 
some  expense,  had  much  trouble,  and  have  not  as  yet  reaped  the 
slightest  benefit  from  the  transaction.  The  government  have  drawn 
on  us  for  nearly  $100,000,  $83,000  of  which  we  have  paid  immediately 
into  other  banks,  where  the  drafts  were  lodged  by  those  in  whose  favor 
they  were  drawn.  This  amount,  too,  was  paid  previous  to  our  having 
received  an  equal  sum  from  the  sale  of  the  stocks.  Thus,  instead  of 
having  a  public  deposit,  we  have  been  in  advance  to  government. 

The  proposition  contained  in  your  last  appears  to  me  much  more 
favorable  than  the  first,  but  I  am  persuaded,  as  I  have  before  ob- 
served, our  board  would  not  listen  to  it  until  the  first  arrangement  is 
completely  closed. 

I  have  mentioned  it  to  several  of  the  most  infiuential  men  in  this 
direction,  but  they  think  with  me  that  there  would  be  but  little  hope 
of  effecting  a  new  loan  while  the  old  amount  remains  unsettl^. 
The  amount  in  our  books  stands  thus  :  we  have  charged  you  with  the 
$138,000  credited  government,  and  have  and  given  you  credit  for  net 
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Eroceeds  of  stock  sold  in  Boston,  (as  per  letter  of  Messrs.  Gilbert  & 
^ean,  and  certificates,  ^^'L     -  -  -  -      $42,144  38 

Also  for  stocks  sold  in  New  York  as  per  advice  of  the  7th        74,288  00 

21,567  72 

Leaving  a  balance  due  the  bank  of       -  -  -      138,000  00 

From  which,  however,  is  to  be  deducted  the  interest  on  the  new  stock 
from  the  25th  May  to  30th  June  inclusive,  which  amounts  to  the 
same  thing  as  our  paying  over  to  you  the  quarter's  interest  on  the  old 
stock,  (which  we  have  already  held,)  and  receiving  from  you  interest 
on  the  same  amount*  from  the  Ist  April  to  25th  May,  thus  then  the 
amount  will  stand.     Charged  with  |138,000. 

Credited  stocks  held $116,432  38 

Balance  of  interest  .....  953  80 

Balance  due         .-..-.      20,613  82 

138,000  00 


On  the  subject  of  the  stock  sold  in  Boston,  I  have  taken  pains  to 
ascertain  whether  it  was  improperly  conducted  or  not,  and  am  pre- 
pared to  show  that  it  was  sold  at  the  market  price  and  sold  well. 
I  am,  &c., 

G.  A.  WORTH,  Oashier. 


F. 

Mechanics  and  Farmbbs'  Bank, 

Albany,  July  22,  1814. 

SxR  :  I  am  directed  in  behalf  of  this  institution  to  make  application 
to  you  for  a  portion  of  the  public  deposits,  and  must  beg  leave  to 
represent  the  grounds  upon  which  this  application  is  made. 

We  have  taken  a  portion  (I  believe  as  large  as  any  bank  in  the 
State,  north  of  New  York)  of  the  eleven  and  sixteen  million  loans. 
We  have  from  the  commencement  of  the  war  given  every  possible  aid 
and  facility  to  public  officers  and  agents  in  advancing  money  and  in 
negotiating  bills  and  drafts  on  distant  banks  and  the  different  depart- 
ments of  government,  though  often  disadvantageous  to  the  interests 
of  the  institution,  and  although  disappointed  in  not  receiving  any 
portion  of  the  public  deposits  other  than  the  sums  actually  loaned  by 
the  bank,  we  have  given  Mr.  Jacob  Barker  very  considerable  assist- 
ance in  fulfilling  his  contract  with  government  in  the  present  loan  of 
ten  millions. 

And  here  again  I  must  beg  leave  respectfully  to  represent  to  you 
that  of  the  $150,000  placed  to  the  credit  of  government  in  consequence 
of  our  arrangements  with  Mr.  Barker,  $87,000  have  been  paid  on 
drafts  of  the  treasurer  directly  into  other  banks,  contrary,  I  believe, 
to  usual  practice,  and,  as  we  have  understood,  not  conformable  with 
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the  regulations  between  the  Treasury  and  War  Departments.    I 
would  also  with  permission  observe  that  the  majority  of  the  directors 
of  this  institution  are  men  attached  by  principle  as  well  as  interest 
to  the  government  of  their  country,  and  that  they  have  individually 
subscribed  to  the  eleven,  sixteen,  and  ten  million  loans.     But  lest  I 
should  trespass  too  far,  I  will  conclude  by  a  single  observation,  which  I 
hope  may  not  be  considered  improper.    We  have,  from  the  commence- 
ment, strenuously  endeavored  to  promote  the  views  and  interests  of  the 
government.    In  so  doin^,  we  have,  in  many  instances,  sacrificed  the 
immediate  interests  of  the  institution,  and  have  as  yet  reaped  no  possible 
benefit  from  our  exertion,  while  a  neighboring  batik,  not  more  deserv- 
ing, perhaps,  but  under  more  commanding  auspices,  has,  by  its  peculiar 
influence  or  better  fortune,  engrossed  the  favors  of  the  government 
and  monopolized  the  public  deposits  in  this  quarter  of  the  State.    But 
under  your  direction,  sir,  we  are  persuaded  that  a  different  state  of 
things  will  exist,  and  that  the  deposits  of  the  government  will  not  be 
confined  to  one  institution  while  services  are  rendered  by  many. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  obedient 
servant. 


Hon.  G.  W.  Campbkll, 

Secretary  of  the  Treaswry. 


G.  A.  WORTH,  Cashier. 


G. 

Mechanics  and  Farmebs'  Bane, 

Albany,  August  10,  1814. 
Sir  :  I  have  this  day  received  your  favor  of  the  4th  in  answer  to 
an  application  from  the  bank  for  a  portion  of  the  public  deposits. 
The  terms  or  conditions  therein  stated  will  be  complied  with.  Mr. 
Barker  has  completed  the  payment  of  the  third  instalment  on  the 
certificate  of  stock  issued  by  me  in  the  ten  million  loan — whole 
amount  $150,000.     Fifty  of  which  was  loaned  by  the  bank. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  obedient 
servant, 

G.  A.  WORTH,  Cashier. 
G.  W.  Campbell,  Esq., 

Secretary  of  the  Treasury, 


H. 

New  York,  5th  month  19th,  1814. 

Gentlemen  :  I  hereby  agree  to  exchange  with  you  $138,000  full 
stock  in  the  twenty-five  million  loan,  or  in  other  words,  in  the  ten 
million  loan,  for  the  same  amount  of  other  United  States  six  per  cent. 
stocks,  and  I  will  pay  to  you  the  extra  interest  that  may  be  due  on 
your  stocks,  and  you  shall  pay  over  to  me  such  portion  of  the  original 
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subecriptioQ  money  for  the  stock  in  the  ten  million  loan  as  the  govern- 
ment may  refund,  in  stock  or  money,  pursuant  to  their  agreement  to 
refund  in  case  any  portion  of  the  25  millions  be  taken  on  more  favorable 
terms  to  the  lenders.  In  the  event  of  your  agreeing  to  the  proposition 
the  exchange  shall  be  effected  in  the  following  manner — that  is,  your 
cashier  shall  address  a  letter  to  the  Secretary  of  the  Treasury  on  the 
25th  of  this  months  saying  that  I  have  placed  $138,000  in  your  bank 
to  the  credit  of  government,  conditioned  that  government  furnish  your 
bank  with  funded  stock  in  the  twenty-five,  or,  in  other  words,  the  ten 
million  loan  at  88.  Tour  stock  you  shall  have  sold  at  Boston  or  New 
York,  at  your  discretion,  for  the  most  it  will  fetch,  and  I  will  remit 
the  money  to  pay  the  loss  on  it,  so  that  the  new  stock  shall  only  cost 
the  bank  the  same  as  they  get  for  the  same  amount  of  old. 
Very  respectfully,  I  am  your  assured  friend, 

JACOB  BARKER. 
To  the  President  and  Directors 

of  the  Mechanics  and  Fanners'  Bank,  Albany. 

Indorsed:  Jacob  Barker's  proposals  No.  1,  May  19,  1814. 

Superscription :  To  the  President  and  Directors  of  the  Mechanics 
and  Farmers*  Bank,  Albany. 


New  York,  5th  month,  I9th,  1814. 

Gentlemen:  I  hereby  agree  to  exchange  with  you  $138,000  full 
stock  in  the  twenty-five  million  loan,  or,  in  other  words,  the  ten  million 
loan,  for  the  same  amount  of  other  United  States  six  per  cent,  stocks, 
and  I  will  pay  to  you  the  extra  interest  that  may  be  due  on  your  stocks, 
and  you  shall  pay  over  to  me  such  portion  of  the  original  subscription 
money  for  the  stock  in  the  ten  million  loan  as  the  government  may 
refund,  in  stock  or  money,  pursuant  to  their  agreement  to  refund  in 
case  any  portion  of  the  twenty -five  millions  be  taken  on  more  favorable 
terms  to  the  lenders.  In  the  event  of  your  agreeing  to  the  proposition 
the  exchange  shall  be  effected  in  the  ibllowing  manner — that  is,  your 
cashier  shall  address  a  letter  to  the  Secretary  on  the  26th  of  the  present 
month,  saying  that  I  have  placed  $138,000  in  your  bank  to  the  credit 
of  government,  conditioned  that  government  furnish  your  bank  with 
funded  stock  in  the  twenty-five,  or,  in  other  words,  the  ten  million  loan 
at  88  Your  stock  you  shall  have  sold  at  Boston  and  New  York  for 
the  most  it  will  fetch,  and  I  will  remit  the  money  to  pay  the  loss  on 
it,  so  that  the  new  stock  shall  only  cost  the  bank  the  same  as  they  get 
lor  the  same  amount  of  old.  And  I  further  agree  that  your  bank  shall 
receive  one-third  part  of  the  business  of  government  at  Albany  for  at 
least  two  years  from  the  25th|  and  that  they  shall  not  draw  for  the 
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money  thus  placed  to  their  credit  faster  than  you  can  realize  it  from 
the  stock  which  you  are  to  have  sold  as  above  stated. 
Very  respectfully,  I  am  your  assured  friend, 

JACOB  BARKEB. 
To  the  PREsroENT  and  Directors 

of  the  Farmers  and  Mechatiics'  Bank. 

Indorsed :  Jacob  Barker's  statement,  May  19,  1814. 

Superscription :  To  the  President  and  Directors  of  the  Mechanics 
and  Farmers'  Bank,  Albany. 


K. 

New  York,  5^A  monik,  2&th,  1814. 

Respected  Friend  :  Thy  letters  of  the  23d  and  24th  instant  are  be- 
fore me.  The  one  enclosed  to  the  Secretary  of  the  Treasury  has  been 
transmitted  to  him  by  mail.  If  I  understood  thy  letter,  thee  appears 
to  understand  my  agreement  with  the  bank,  which  is,  that  I  am  to 
allow  interest  on  the  stock  from  the  Ist  of  April  to  the  25th  of  May. 
The  bank  are  to  draw  interest  on  the  stock  in  the  ten  million  loan  from 
the  25th  of  May,  and  not  to  have  any  interest  from  me  from  that  time 
until  they  receive  the  money  for  the  stock,  because  they  are  to  receive 
it  from  the  sale  of  the  stock  as  fast  as  they  pay  it,  or  faster.  They  are 
to  take  $156,818  18  in  the  ten  million  loan  for  which  they  have  credited 
government  $138,000  and  charged  the  same  to  my  account,  and  they 
are  to  sell  $156,818  18  stock  in  the  11,  16,  and  7^  million  loan  for 
the  most  it  will  fetch,  and  place  the  proceeds  to  my  credit ;  and  I  am 
to  pay  or  receive  on  demand  any  diiSerence  that  may  exist  between  the 
$138,000  above  stated  to  my  debit,  and  the  same  to  go  to  my  credit 
for  the  proceeds  of  said  stock,  and  the  bank  are  to  pay  me  all  dividends 
(if  any)  which  they  may  receive  on  the  said  stock  in  the  11, 16,  and  7^ 
million  loan  before  they  sell  it,  and  they  are  also  to  pay  me  so  much 
of  the  eighty-eight  dollars  paid  which  the  government  may  refund  in 
money  or  in  stock  to  the  holders  of  the  ten  million  loan  pursuant  to  the 
condition  that  they  will  refund  if  any  part  of  the  twenty-five  millions 
be  taken  on  better  terms  for  the  lenders. 

I  have  written  to  the  Secretaries  particularly  about  public  business 
for  your  bank  and  not  to  draw  on  you  for  the  money  until  you  have 
time  to  sell  the  stock  without  sacrificing  it ;  therefore  you  will  not 
have  occasion  to  be  in  haste  about  selling.  Stock  is  demanded  here  at 
86f ,  and  in  Boston  at  87  ;  and  as  the  interest  increases  the  price  will 
improve,  and  the  public  mind  being  quieted  about  my  ability  to  fulfil 
my  contract,  I  think  they  will  soon  be  demanded  at  both  places  at  88. 
I  however  think  the  bank  had  better  transfer  $30,000  to  the  brokers 
in  Boston  with  orders  to  sell  for  the  most  it  will  fetch  cash,  not  under 
87,  with  information  that  a  further  sum  will  be  sent  as  soon  as  that  ia 
sold.  Take  care  to  get  the  money  for  the  first  lot  before  a  second  lot 
is  sent,  as  1  would  not  trust  any  broker  with  a  ruinous  amount ;  and 
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I  think  a  saving  of  one  or  a  half  per  cent,  may  be  made  in  the  exchange 
between  Boston  and  New  York. 

Instructions  will  be  issued  to  thee  from  the  Treasury  Department 
to  issue  scrip  for  the  |12,000  paid  by  our  friend  Knower. 
With  respect  and  esteem  I  am  thy  assured  friend, 

JACOB  BARKER. 
G.  A.  Worth,  Esq., 

Cashier  Mechanics  and  Farmers*  Bank,  Albany, 

Superscription:  G.  A.  Worth,  esq.,  cashier  Mechanics  and  Far- 
mers' Bank,  Albany. 


L. 

New  York,  6th  month,  2ith,  1814. 

EsTBBMBD  FRiBa^D  I  I  am  favored  with  thy  letter  of  the  23d.  In  an- 
swer, I  have  to  observe  that  I  intended  to  have  made  in  my  letter  the 
same  offer  as  I  made  to  thee  verbally.  Please  say  what  that  offer 
was,  and  if  the  bank  will  accept  it ;  if  so,  I  will  endeavor  to  carry  it 
into  effect  as  soon  as  I  get  thy  answer  ;  if  not,  I  will,  if  I  approve  it, 
carry  it  into  effect  in  paying  my  next  instalment ;  let  me  have  a  pos- 
itive answer  by  the  first  mail  after  your  board  have  decided  the  ques- 
tion. I  have  a  letter  this  day  from  the  Secretary  of  the  Treasury  in- 
timating that  he  should  be  pleased  to  receive  from  you  an  application 
to  do  a  portion  of  the  public  business  at  Albany.  In  making  the  ap- 
plication I  wish  you  to  dwell  particularly  on  your  past  accommoda- 
tions to  government,  and  add  that  you  have  also  assisted  in  fulfilling 
my  contract,  but  do  not  say  a  word  about  Mr.  Gallatin's  promise  nor 
about  my  promise  ;  he  will  give  you  the  business  as  a  free-will  offer- 
ing on  receiving  your  application,  merely  stating  the  services  you  have 
rendered. 

With  esteem  I  am  thy  assured  friend, 

JACOB  BARKER. 

G.  A.  Worth,  Esq., 

Cashier  Mechanics  and  Farmers*  Bank,  Albany, 

Superscription :  G.  A.  Worth,  esq.,  cashier  Mechanics  and  Far- 
mers' Bank,  Albany. 


M. 

New  York,  6<A  month,  26th,  18U. 

Esteemed  Friend  :  I  hasten  to  answer  thy  letter  of  the  24th,  but  as 
it  is  Sunday  I  have  not  my  letter  book  at  hand ;  therefore  I  do  not 
pretend  to  know  what  I  did  write  your  bank.  My  intention  was  to 
offer,  if  they  would  loan  me  |50,000,  to  secure  the  payment  of  it  by 
stock,  to  return  the  money  in  six  months,  and  immediately  to  deposit 
that  $50,000  with  $100,000  more  in  specie  in  your  bank  to  the  credit 
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of  government,  to  be  drawn  for  as  it  might  be  wanted  by  government 
to  pay  their  debts.  If  this  proposition  suits,  come  immediately  here, 
and  I  will  either  do  the  business  with  thee  now,  or  fix  it  to  be  done  on 
the  25th  of  July.  I  can  probably  do  it  any  day  this  week.  I  there- 
fore recommend  thy  coming  down  in  the  first  boat  provided  the  bank 
agree  to  it,  which  I  think  they  could  do  without  the  least  incon- 
venience, and  derive  great  benefit  by  it. 

As  to  the  stock  sold  in  Boston,  if  it  be  a  fact  that  it  was  sold  at 
market  price,  I  should  have  less  cause  to  complain  ;  but  I  am  advised 
that  no  other  stock  was  sold  there  at  so  low  a  price,  and  I  do  not  hes- 
itate to  say  you  were  not  authorized  to  sell  in  any  market  without 
firstly  placing  the  stock  on  the  books  of  that  place,  and  empowering  a 
person  at  that  place  to  transfer  as  soon  as  sold  ;  and  although  your 
board  have  a  right  to  choose  between  Philadelphia,  New  York,  and 
Boston,  they  are  bound  to  be  guided  in  making  that  choice  altogether 
by  the  price  of  stocks  at  each  place  and  the  probability  of  effecting 
advantageous  sales,  and  not  by  the  convenience  of  the  bank.  I  have 
no  disposition  to  be  difficult,  and  only  ask  of  the  bank  to  do  by  me  as 
they  would  expect  me  to  do  by  them  was  our  case  reversed.  As  to 
thy  observations  about  putting  the  stock  in  the  hands  of  a  broker  if 
not  soon  sold  by  Burrall,  I  have  only  to  observe  that  it  would,  in  my 
opinion,  have  been  rather  more  conformable  to  the  rules  observed  by 
honorable  men  in  their  correspondence  with  each  other  for  thee  to  have 
omitted  that  part  of  thy  letter  until  there  had  been  an  opportunity  of 
effecting  sales.  Thee  does  or  ought  to  know  that  sales  cannot  be  made 
at  the  market  price  during  the  time  f  he  books  are  closed  ;  that  it  is 
not  customary  to  make  sales  during  that  period,  and  that  Burrall  did 
not  get  power  to  sell  until  after  the  books  closed,  and  that  they  will 
not  be  open  until  the  Ist  of  July. 

With  esteem  I  am  thy  assured  friend, 

JACOB  BARKER. 

Superscription:  Gr.  A.  Worth,  esq.,  cashier  Mechanics  and  Far- 
mers' Bank,  Albany. 


N, 

New  Yobk,  1th  months  19/A,  1814. 

Respected  Friend  :  I  have  taken  up  from  Jonathan  Burrall,  esq.,  the 
balance  of  the  stock  placed  with  him  by  the  Mechanics  and  Farmers' 
Bank.  I  presume  he  will  by  this  conveyance  advise  the  receipt  of  the 
whole  amount  directed. 

Respectfully,  I  am  thy  assured  friend, 

JACOB  BARKER. 
G.  A.  WoKTH,Esq., 

Cashier  Mechanics  and  Farmers'  Banky  Albany. 

Superscription:  G.  A.  Worthy  esq.,  cashier  Mechanics  and  Far- 
mers' Bank,  Albany. 
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0. 

New  York,  "Jih  month,  2Uh,  1814. 

EsTEEAfED  Friend  :  Thy  draft  for  $901  82  has  appeared  and  been 
duly  honored.  Be  pleased  to  repeat  my  proposition  to  your  board  of 
directors,  and  if  they  agree,  come  immediately  here  and  adjust  the 
business  with  me.  The  only  variation  that  I  shall  wish  from  what  I 
proposed  is,  that  I  may  want  a  few  days  to  pay  a  part  of  the  $100,000 
in  money.  If  so,  I  shall  not  want  the  bank  to  take  any  responsibility 
until  it  is  paid.  I  now  have  plenty  of  money  at  my  disposal,  and 
will  endeavor  to  keep  it  until  the  end  of  the  week,  when  I  must  part 
with  it,  as  I  am  going  to  Boston.  Do  not  fail  to  let  me  see  thee  on 
Friday  by  the  steamboat,  fully  authorized  to  complete  the  businfess 
with  me. 

Thy  assured  friend, 

JACOB  BARKER. 

Q.  A.  Worth,  Esq., 

Cashier  Mechanics  and  Farmers'  Bank,  Albany. 


P. 

New  York,  1th  months  29th,  1814. 

Respected  Friend  :  If  thee  reaches  here  on  Monday,  or  even  Wed- 
nesday next,  it  may  be  in  season  for  my  purposes,  and  I  will  endeavor 
to  hold  the  $100,000  money  until  that  time.  If  I  do  not  do  it,  I  shall 
be  enabled  to  raise  it  in  the  course  of  two  or  three  weeks.  In  the 
meantime  I  could  lodge  with  you  Hones  &  Town's  note,  or  some 
other  equally  good.  Therefore  do  not  fail  to  come  here  authorized  to  • 
contract  with  me. 

Thy  assured  friend, 

JACOB  BARKER. 

G.  A.  Worth,  Esq.,  Cashier,  Albany. 

The  foregoing  schedules,  marked  A,  B,  C,  D,  E,  P,  Gr,  H,  I,  K,  L, 
M,  N,  0,  P,  are  those  referred  to  in  and  forming  part  of  my  foregoing 
deposition. 

THOMAS  W.  OLCOTT. 

State  op  New  York,  City  and  County  of  Albany,  ss : 

On  this  twenty-ninth  day  of  July,  A.  D.  1859,  btfore  me,  the  un- 
dersigned, a  commissioner  of  the  Court  of  Claims,  personally  came 
Thomas  W.  Olcott,  of  the  city  of  Albany,  New  York,  the  witness 
above  named,  and  after  having  been  by  roe  first  duly  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  interrogatories 
and  cross- interrogatories  hereto  annexed  and  contained  in  the  fore- 
going deposition  were  written  down  by  the  commissioner,  and  then  in 
their  order  proposed  by  him  to  the  said  witness ;  and  the  answers 
thereto  in  like  order  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Thomas  W.  Oloott, 
of  the  city  of  Albany,  New  York,  taken  at  the  request  of  R.  R.  Ward, 
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Fitz  G.  Halleck,  and  Jacob  Little,  to  be  used  in  tbe  investigation  of  a 
claim  against  the  United  States,  now  pending  in  the  Court  of  Claims, 
in  the  names  of  the  said  R.  R.  Ward,  Fitz  G.  Halleck,  and  Jacob  Lit- 
tle. The  adverse  party,  that  is,  the  United  States,  was  not  notified, 
and  did  not  attend  and  did  not  object.  And  I  certify  that  neither 
party  appeared  in  person,  or  by  solicitor,  attorney,  or  counsel,  on  the 
taking  of  the  said  foregoing  deposition. 

R.  J.  HILTON,  [l.  s.] 
Gommisaioner  of  Court  of  Claims^  at  Albany  Cityy  Ifew  York. 

Fees  of  witness • $1  00 

Commissioner's  fees • 25  00 

Postages  on  return  to  clerk... 24 

Paid  by  plaintiffs... 26  24 


COURT  OF  CLAIMS. 

Deposition  of  Moses  Taylor. 


Jacob  Littlb,  Richard  R.  Ward,  and  Fitz  G.  Halleck,  assignebs  of 
Jacob  Barker,  vs.  the  United  States. 

Notice  of  taking  depositions, 

July  1, 1856, 

Sir  :  The  court  having  authorized  the  taking  of  depositions  in  this 
case,  you  are  hereby  notified  that  the  following  witness,  namely, 
Moses  Taylor,  will  be  examined,  on  behalf  of  the  claimants  above 
named,  before  John  C.  Devereux,  esq.,  one  of  the  permanent  commis- 
sioners of  this  court,  residing  in  the  city  of  New  York,  at  the  office  of 
the  City  Bank,  No.  52  Wall  street,  in  the  city  of  New  York,  on  the 
31st  day  of  July,  1856,  at  1  o'clock  in  the  afternoon  of  that  day. 

JACOB  BARKER, 
Attorn^  for  Petitioners. 

M.  Blair,  Solicitor  for  the  United  States. 

I  hereby  admit  due  service  of  above  notice. 

M.  BLAIR, 
Solicitor  for  the  United  States. 
July  1,  1856. 


COURT  OF  claims. 


Jacob  Little,  Richard  R.  Ward,  and  Fitz  Gr.  Hallbck,  assignkhs  op 
Jacob  Barker,  vs.  The  United  States. 

Depositions  of  witnesses  produced,  sworn,  and  examined,  in  the  above 
entitled  cau^e,  on  the  part  of  the  petitioners. 

July  31,  1856. — The  petitioners  appear  by  counsel,  Jacob  Barker, 
esq.,  at  the  office  of  the  City  Bank,  No.  62  Wall  street,  in  the  city 
of  New  York.    No  one  appeared  on  behalf  of  the  defendants. 
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Moses  Taylor,  a  witness  called  and  examined  on.behalf  of  the  claim- 
ants, says  :  That  he  mil  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  relative  to  the  above  entitled  cause;  says  his  name  is 
Moses  Taylor;  that  his  occupation  is  that  of  a  merchant;  that  he  is 
fifty  years  of  age;  that  his  residence  is  now,  and  has  been  during  the 
past  fifty  years,  in  the  city  of  New  York;  that  he  has  not  any  interest, 
direct  or  indirect,  in  the  claim  which  is  the  subject  of  the  above  en- 
titled suit,  except  such  as  may  arise  from  his  having  been  a  stock- 
holder in  the  late  corporation  named  *•  The  President,  Directors,  and 
Company  of  the  City  Bank  of  New  York,"  and  as  one  of  the  sur- 
viving trustees  thereof;  that  he  is  not  in  any  degree  related  to  the 
claimants. 

Question.  Was  there  a  bank  located  and  doing  business  in  the  city 
of  New  York  entitled  *^The  President,  Directors,  and  Company  of 
the  City  Bank  of  New  York"  in  and  during  the  year  1814? 

Answer.  There  was,  I  believe. 

Question.  When  did  its  charter  expire? 

Answer.  About  July  1,  1832;  but  the  same  was  extended  and  re- 
newed to  July  1,  1852,  when  the  charter  expired. 

Question.  Who  was  president  and  who  was  cashier  at  the  time 
last  mentioned,  and  are  those  officers  now  living  ? 

Answer.  Gorham  A.  Worth  was  then  president,  and  Kobert  Strong 
cashier.     Mr.  Worth  is  dead.     Mr.  Strong  is  living. 

Question.  Were  you  at  any  time  a  director  of  said  bank;  if  so,  for 
what  period  ? 

Answer.  I  was  a  director  at  the  time  its  last  charter  expin^d,  and 
for  about  fifteen  years  previously. 

Question.  Who  were  the  person  or  persons,  if  any,  who  had  the 
closing  and  settlement  of  the  affairs  of  that  bank  on  the  expiring  of 
its  charter  ? 

Answer.  Gorham  A.  Worth,  (nov  deceased,)  William  W.  Fox 
and  myself,  were  the  trustees  for  such  purposes. 

Question.  As  such  trustee,  have  you  the  control  or  care  of  any  of 
the  books  of  account  of  that  bank  ? 

Answer.  There  are  books  of  account  of  that  bank  in  the  care  of  the 
trustees. 

Question.  Where  are  such  books  kept  ? 

Answer.  At  the  former  place  of  business  of  the  late  bank. 

Question.  Have  you  the  book  of  minutes  of  said  bank? 

Answer.  As  such  trustee  I  found  among  other  books  and  papers  a 
book  purporting  to  be  a  book  of  minutes. 

Question,  Have  you  the  ledger  of  accounts  in  the  year  1814  of  such 
bank? 

Answer.  I  have  what  purports  to  be  such  ledger. 

Question.  Are  such  books  inquired  of,  namely,  the  book  of  minutes 
and  ledger,  now  before  you  ? 

Answer.  They  are. 

Question.  Please  look  at  the  book  of  minutes,  and,  under  date  of 
June  30,  1814,  see  if  there  is  any  entry  of  a  transaction  with  Jacob 
Barker. 
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Answer.  On  looking  at  that  book  I  find  an  entry  of  the  natnre  in- 
quired about. 

Question.  Please  read  said  entry  in  full. 

Answer.  The  entry  is  in  these  words  and  figures,  which  I  give, 
taken  from  said  book : 

"  Thuksday,  June  30,  1814. 

**The  board  met.  Present:  The  President,  Messrs.  Wright,  Ward, 
Bailey,  Bloodgood,  Tooker,  Stagg,  and  Swartwout. 

"  The  cashier  reported  that  Jacob  Barker  had  been  debited  with 
$500^000  agreed  to  be  loaned  to  him  by  this  board,  and  that  he  has 
left  with  the  bank  $560,000  worth  of  United  States  stock,  estimated 
at  88  per  cent. 

'^  That  he  has  made  deposits  of  cash  to  the  amount  of  $300,000,  for 
which  receipts'have  been  given  in  favor  of  certain  banks,  where  scrip 
certificates  of  the  ten  million  loan  in  his  favor  had  been  issued. 

"  That  he  has  left  his  four  drafts  on  McEwen,  Hale  &  Davidson,  of 
Philadelphia,  at  30,  60,  90,  and  120  days  for  $25,000,  debtor  each, 
equal  to  $100,000;  and  his  draft  at  90  days  on  Jesse  Putnam,  of  Bos- 
ton, for  $50,000;  and  scrip  certificates  issued  at  the  Mechanics  and 
Farmers'  Bank  of  Albany  for  $600,000  in  his  favor,  which  are  assigned 
to  the  City  Bank,  the  first  instalment  on  which  has  been  funded;  and 
on  which,  for  the  above  sum  of  $150,000,  he  wishes  the  bank  to  ob- 
tain the  acknowledgment  of  the  receipt  of  the  second  instalment, 
which,  when  received  and  funded  by  said  City  Bank,  will  afford  the 
requisite  security  for  the  additional  loan  of  said  $150,000.  Jacob 
Barker  having  paid  in  cash  $300,000  instead  of  $226,000,  the  snm 
mentioned  in  the  agreement  between  the  bank  and  him,  and  he  being 
desirous  that  the  demand  of  the  bank  for  prompt  payment,  as  expressed 
in  the  resolution  of  the  board  of  yesterday,  should  be  extended  to  itvenly 
days:  Beaolvedy  That  the  term  of  ten  days  mentioned  in  said  resolu- 
tion be  extended  to  twenty  days. 

'^The  minutes  of  the  25th,  27th,  and  29th  instant  were  read  and 
approved. 

**  Adjourned." 

Question.  Please  look  at  the  ledger  above  inquired  about.  Do  you 
find  any  account  therein  with  Jacob  Barker,  entitled  '^  Jacob  Barker, 
loan  account?" 

Answer.  I  do. 

Question.  Please  to  give  a  full  copy  of  said  account  as  it  appears  in 
that  ledger. 

Answer.  The  paper  hereunto  appended,  marked  A,  I  believe  to  be 
a  copy  of  the  same. 

Question.  Who  was  president  and  who  was  the  cashier  of  the  said 
City  Bank  in  1814? 

Answer.  From  the  book  of  minutes  it  appears  that  William  Few 
was  president,  and  that  Mr.  G.  B.  Vroom  was  cashier. 

Question.  Are  you  the  president  of  any  bank  in  New  York;  and 
have  you  been  a  bank  director  ? 

Answer.  I  am  at  the  present  time  president  of  "  The  City  Bank  of 
Kew  York,"  and  have  been,  and  am,  a  bank  director. 
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Queation.  Can  you  state  what  custom  or  rule,  if  any,  is  observed 
by  a  bauk  in  discounting  paper  or  making  loans,  where  collateral  se- 
curity is  given  ? 

Answer.  I  can. 

Question.  Where  paper  is  discounted,  or  a  loan  made  by  a  bank, 
and  the  collateral  security  given  consists  of  stock  or  bonds,  is  it  usual 
or  customary  for  the  bank  to  make  any  entry  of  the  collateral  at  large 
or  otherwise  in  the  books? 

Answer.  If  the  bond  or  stock  is  to  mature  after  the  paper  or  loan 
becomes  due,  it  is  the  custom,  so  far  as  I  know,  to  note  in  the  margin 
of  the  discount  book  "  collateral"  or  collateral,  mentioning  the  bond 
or  stock,  without  more  fully  describing  it;  but  if  the  collateral  matures 
before  the  paper  or  loan,  it  is  entered  in  short  on  a  small  book  called 
a  tickler,  under  the  date  when  due,  that  it  may  be  collected  or  receive 
attention. 

Question.  When  the  paper  or  loan  is  paid  by  the  borrower,  what 
becomes  of  the  collateral  security  ? 

Answer.  If  the  collateral  is  collected  before  the  maturity  of  the 
loan,  the  amount  is  credited  or  accounted  for  to  the  borrower.  If  the 
loan  is  paid  before  the  collateral  becomes  due,  then  the  collateral  is 
returned  to  the  borrower. 

Question.  Is  said  Jacob  Barker,  to  your  knowledge  or  belief,  in- 
debted to  the  late  City  Bank  ? 

Answer.  Not  that  I  am  aware  of. 

Question.  State  whether  you  know  of  any  other  matter  relative  to 
the  claim  in  question  ;  and  if  so,  state  it  fully. 

Answer.  I  do  not.  I  will  add,  there  is  no  other  book  in  my  pos- 
session, or  under  my  control,  relating  to  the  said  stock,  to  my  knowl- 
edge and  belief. 

MOSES  TAYLOR. 

Statb  op  New  York,  City  and  County  of  New  York,  as : 

On  this  31st  day  of  July,  A.  D.  1856,  personally  came  before  me 
Moses  Taylor,  the  witness  within  named,  and,  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  above  deposition,  having  been  written 
down,  were  proposed  by  the  commissioner  to  the  witness,  and  the 
answers  thereto  of  said  witness  are  truly  written  down  in  the  preced- 
ing deposition;  and  the  witness,  Moses  Taylor,  subscribed  said  deposi- 
tion in  the  presence  of  the  commissioner.  Said  deposition  was  taken 
at  the  request  of  Jacob  Barker,  esq.,  attorney  for  the  petitioners,  to 
be  used  in  the  investigation  of  a  claim  against  the  United  States,  now 
pending  in  the  Court  of  Claims,  and  first  above  entitled.  Jacob  Bar- 
ker, esq.,  appeared  for  the  petitioners,  but  no  one  appeared  on  behalf 
of  the  government. 

JOHN  C.  DEVEREUX, 
Commissioner  of  the  Court  of  Claims, 
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Six  per  cent,  stock  o/1814.— Xoa»  of  May  2,  1814,  o/ $10,000,000. 

No.  55.]  Loan  Oppicb  op  the  United  States, 

State  of  New  Yorky  June  29,  1814. 

Be  it  known  that  there  is  dae  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  one  hun- 
dred and  thirteen  thousand  six  hundred  and  thirty-six  dollars  and 
thirty-six  cents,  bearing  interest  at  six  per  centum  per  annum,  from 
the  25th  day  of  June,  1814,  inclusively,  payable  quarter-yearly, 
being  stock  created  in  pursuance  of  an  act  of  Congress  passed  on  the 
twenty- fourth  day  of  March,  1814,  entitled  "  An  act  to  authorize  a 
loan  for  a  sum  not  exceeding  twenty-five  millions  of  dollars;"  the 
principal  of  which  stock  is  reimbursable  at  the  pleasure  of  the  United 
States  at  any  time  after  the  last  day  of  December  in  the  year  1826 ; 
which  debt  is  recorded  in  this  office,  and  is  transferable  only  by  ap- 
pearance in  person,  or  by  attorney,  at  the  proper  office,  according  to 
the  rules  and  forms  instituted  for  that  purpose. 

W.  FEW, 
.Commissioner. 
$113,636  36. 

For  value  received  I  assign  the  within  debt  to  the  president,  direc- 
tors, and  company  of  the  City  Bank,  New  York. 

JACOB  BARKER. 
New  York,  June  29,  1814. 

Received  the  within  amount  in  certificate  No.  56. 

JACOB  BARKER. 

June  29,  1814. 


Six  per  cent,  stock  o/lSU.—Loan  of  May  2,  1814,  o/|10,000,000. 

No.  53.]  Loan  Oppicb  op  the  United  States, 

State  of  New  York,  June  29,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  one  hun- 
dred and  thirteen  thousand  six  hundred  and  thirty-six  dollars  and 
thirty-six  cents,  bearing  interest  at  six  per  centum  per  annum,  from 
the  twenty-fifth  day  of  June,  1814,  inclusively,  payable  quarter-yearly, 
being  stock  created  in  pursuance  of  an  act  of  Congress  passed  on  the 
twenty-fourth  day  of  March,  1814,  entitled  ^'  An  act  to  authorize  a 
loan  for  a  sum  not  exceeding  twenty-five  millions  of  dollars ;"  the 
principal  of  which  stock  is  reimbursable  at  the  pleasure  of  the  United 
States  at  any  time  after  the  last  day  of  December  in  the  year  1826; 
which  debt  is  recorded  in  this  office,  and  is  transferable  only  by  ap- 
pearance in  person,  or  by  attorney,  at  the  proper  office,  according  to 
the  rules  and  forms  instituted  for  that  purpose. 

W.  FEW, 
CommissioMT. 
$113,636  36. 
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For  value  received  I  assign  the  within  debt  to  the  president,  direc- 
tors, and  company  of  the  City  Bank. 

JACOB  BAEKER. 
New  York,  June  29,  1814. 

Beceived  the  within  amount  in  certificate  No.  54. 

JACOB  BAEKEE. 


Six  per  cent,  stock  of  \%lL—Loan  of  May  2,  1814,  of  $10,000,000. 

No.  47.]  Loan  Ofpicb  of  thb  United  States, 

State  of  New  Yorky  June  28,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  fifty-six 
thousand  eight  hundred  and  eighteen  dollars  and  eighteen  cents, 
bearing  interest  at  six  per  centum  per  annum,  from  the  25th  day  of 
June,  1814,  inclusively,  payable  quarter-yearly,  being  stock  created 
in  pursuance  of  an  act  of  Congress  passed  on  the  twenty-fourth  day 
of  March,  1814,  entitled  *^  An  act  to  authorize  a  loan  for  a  sum  not 
exceeding  twenty-five  millions  of  dollars  ;"  the  principal  of  which 
stock  is  reimbursable  at  the  pleasure  of  the  United  States  at  any  time 
after  the  last  day  of  December  in  the  year  1826 ;  which  debt  is 
recorded  in  this  office,  and  is  transferable  only  by  appearance  in 

?)erson,  or  by  attorney,  at  the  proper  office,  according  to  the  rules  and 
brms  instituted  for  that  purpose. 

W.  FEW,  Commissioner. 
$56,818  18. 

For  value  received  I  assign  of  the  within  debt  eleven  thousand  three 
hundred  and  sixty-three  dollars  and  sixty-three  cents  to  Simon  Forres- 
ter, of  Salem,  to  be  passed  to  his  credit  on  the  books  of  Massachusetts; 
thirty-four  thousand  and  ninety  dollars  and  ninety  cents  to  McEwen, 
Hale  &  Davidson,  Philadelphia,  to  be  passed  to  their  credit  on  the 
books  of  Pennsylvania  ;  nine  thousand  three  hundred  and  seventy- 
five  dollars  to  Lynde  Catlin,  cashier  of  the  Merchants'  Bank;  and  one 
thousand  nine  hundred  and  eighty-eight  dollars  and  sixty-five  cents 
to  A.  H.  Lawrence  &  Co. 

JACOB  BAEKEE. 

New  York,  June  28,  1814. 

Received  of  the  within  amount  $34,090  90  in  certificate  No.  48. 

JACOB  BAEKEE. 
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Six  per  cent,  stock  of  ISU.—Loan  of  May  2,  1814,  of  $10,000,000. 

No.  35.]  Loan  Opficb  of  the  United  States, 

State  of  New  York,  June  27,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  one 
hundred  and  forty-two  thousand  and  forty-five  dollars  and  forty-five 
cents,  bearing  interest  at  six  per  centum  per  annum,  from  the  twenty- 
fifth  day  of  June,  1814,  inclusively,  payable  quarter-yearly,  being 
stock  created  in  pursuance  of  an  act  of  Congress  passed  on  the  twenty- 
fourth  day  of  March,  1814,  entitled  *'  An  act  to  authorize  a  loan  for 
a  sum  not  exceeding  twenty-five  millions  of  dollars  ;"  the  principal 
of  which  stock  is  reimbursable  at  the  pleasure  of  the  United  States 
at  any  time  after  the  last  day  of  December  in  the  year  1826;  which 
debt  is  recorded  in  this  office,  and  is  transferable  only  by  appearance 
in  person,  or  by  attorney,  at  the  proper  office,  according  to  the  rules 
and  forms  instituted  for  that  purpose. 

W.  FEW,  Commissioner. 
$142,045  45. 

For  value  received  I  assign  of  the  within  debt  one  hundred  and 
twenty- three  thousand  and  eleven  dollars  and  thirty-six  cents  to  John 
Slidell,  president,  and  nineteen  thousand  and  thirty-four  dollars  and 
nine  cents  to  Lynde  Gatlin,  cashier. 

JACOB  BARKER. 

New  York,  Juiie  27,  1814. 

Received,  New  York,  June  27,  1814,  of  the  within  amount,  one 
hundred  and  twenty-three  thousand  and  eleven  dollars  and  thirty-six 
cents  in  certificate  No.  37. 

Received  of  the  within  amount  $19,034  09  in  certificate  No.  37. 

JACOB  BARKER. 


Six  per  cent,  stock  of  1814.— Loan  of  May  2,  1814,  of  $10,000,000. 

No.  38.]  Loan  OPFrcB  op  the  Unhed  States, 

State  of  Neio  York,  June  27,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  one 
hundred  and  thirteen  thousand  six  hundred  and  thirty- six  dollars  and 
thirty -six  cents,  bearing  interest  at  six  per  centum  per  annum,  from 
the  twenty-fifth  day  of  June,  1814,  inclusively,  payable  quarter- 
yearly,  being  stock  created  in  pursuance  of  an  act  of  Congress  passed 
on  the  twenty-fourth  day  of  March,  1814,  entitled  '*  An  act  to  authorize 
a  loan  for  a  sum  not  exceeding  twenty-five  millions  of  dollars  ;"  the 
principal  of  which  stock  is  reimbursable  at  the  pleasure  of  the  United 
iStates  at  any  time  after  the  last  day  of  December  in  the  year  1826 ; 
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which  debt  is  recorded  in  this  oflSce,'  and  is  transferable  only  by 
appearance  in  person,  or  by  attorney,  at  the  proper  office,  according 
to  the  rules  and  forms  instituted  for  that  purpose. 

W.  FEW,  Gommisdoner, 
1113,636  36. 

For  value  received  I  assign  of  the  within  debt  fifty-six  thousand 
eight  hundred  and  eighteen  dollars  and  eighteen  cents  to  the  president, 
directors,  and  company  of,the  City  Bank;  twenty-eight  thousand  four 
hundred  and  nine  dollars  and  nine  cents  to  Frederick  De  Peyster, 
of  New  York;  and  twenty-eight  thousand  four  hundred  and  nine 
dollars  and  nine  cents  to  Lynde  Gatlin, cashier  of  the  Merchants'  Bank. 

JACOB  BARKER. 

New  York,  June  27,  1814. 

Received,  New  York,  June  27,  1814,  of  the  within  amount, 
$56,818  18  in  certificate  No.  42. 

JACOB  BARKER. 

Received  of  the  within  amount' $28,409  09  in  certificate  No.  43. 

^   FREDERICK  DE  PEYSTER. 


Six  per  cent,  stock  of  lSU,—Loan  of  May  2,  1814,  of  $10,000,000. 

No.  2.]  Loan  Office  of  the  United  States, 

State  of  New  York,  June  11,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  four 
hundred  and  fifty-four  thousand  five  hundred  and  forty-five  dollars 
and  forty-five  cents,  bearing  interest  at  six  per  centum  per  annum, 
from  the  twenty-fifth  day  of  May,  1814,  inclusively,  payable  quarter- 
yearly,  being  stock  created  in  pursuance  of  an  act  of  Congress  passed 
on  the  twenty-fourth  day  of  March,  1814,  entitled  **  An  act  to  authorize 
a  loan  for  a  sum  not  exceeding  twenty-five  millions  of  dollars  ;''  the 
principal  of  which  stock  is  reimbursable  at  the  pleasure  of  the  United 
States  at  any  time  after  the  last  day  of  December  in  the  year  1826  ; 
which  debt  is  recorded  in  this  office,  and  is  transferable  only  by 
appearance  in  person,  or  by  attorney,  at  the  proper  office,  according 
to  the  rules  and  forms  instituted  for  that  purpose. 

W.  FEW,  Commissioner. 
$454,645  45. 

For  value  received  I  assign  of  the  within  debt  two  hundred  and 
eighty-four  thousand  and  ninety  dollars  and  ninety-one  cents  to  the 
president,  directors,  and  company  of  the  Bank  of  America  ;  thirteen 
thousand  six  hundred  and  thirty-six  dollars  and  thirty-six  cents  to 
Benjamin  Knower,  of  Albany;  and  one  hundred  and  fifty-six  thousand 
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eight  hundred  and  eighteen  dollars  and  eighteen  cents  to  the  president, 
directors,  and  company  of  the  Mechanics  and  Farmers'  Bank,  Albany. 

JACOB  BARKER. 
New  York,  June  11,  1814. 

Received,   June   13,  18U,  of  the    within  debt,   $284,090  91   in 
certificate  No.  3. 

JON.  BURRALL,  Cashier. 

Received  of  the  within  debt  |13,636  36  in  certificate  No.  4. 

O.  A.  WORTH. 

Received  the  residue,  amounting  to  |156,81S  18,  in  certificate  No.  5, 

G.  A.  WORTH, 


Bix  percent,  stock  of  1814,— Loan  of  May  2,  1814,  of  |10,000,000. 

No.  21.]  Loan  Office  of  the  United  States, 

State  of  New  York,  June  25,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  one  hun- 
dred and  fifty-six  thousand  eight  hundred  and  eighteen  dollars  and 
eighteen  cents,  bearing  interest,  at  six  per  centum  per  annum,  from 
the  26th  day  of  June,  1814,  inclusively,  payable  quarter-yearly,  being 
stock  created  in  pursuance  of  an  act  of  Congress  passed  on  the  24th 
day  of  March,  1814,  entitled  ^'  An  act  to  authorize  a  loan  for  a  sum 
not  exceeding  twenty-five  millions  of  dollars;"  the  principal  of  which 
stock  is  reimbursable  at  the  pleasure  of  the  United  States  at  any  time 
after  the  last  day  of  December  in  the  year  1826 ;  which  debt  is  recorded 
in  this  office,  and  is  transferable  only  by  appearance  in  person,  or  by 
attorney,  at  the  proper  office,  according  to  the  rules  and  forms  instituted 
for  that  purpose. 

W.  FEW,  Commissioner. 
$156,818  18. 

For  value  received  I  assign  of  the  within  debt  one  hundred  and 
sixteen  thousand  nine  hundred  and  fifty- nine  dollars  and  seven  cents 
to  LeRoy,  Bayard  &  McEvers  ;  ten  thousand  to  Philip  I.  Hone;  ten 
thousand  to  John  Van  Beuren;  and  nineteen  thousand  eight  hundred 
and  fifty-nine  dollars  and  eleven  cents  to  Alexander  Cranston  &  Co. 

JACOB  BARKER. 

New  York,  June  25,  1814. 

LeRoy  &  Co $116,959  07 

P.  I.  Hone 10,000  00 

John  Van  Beuren 10,000  00 

Alexander  Cranston  &  Co 19,859  11 

156,818  18 
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Beceived  of  the  within  debt.  $10,000  in  certificate  No.  23. 

JOHN  VAN  BBUREN. 

Received,  June  25,  1814,  of  the  within  debt,  $116,959  OT. 

E.  BONNAFFE, 
For  LEROY,  BAYABD  &  McEVEBS. 

Beceived  of  the  within  amount,  $10,000  in  certificate  No.  23. 

JACOB  BABKEB. 

Beceived  the  residue,  $19,859  11,  in  certificate  No.  24. 

ALEX'B  CBANSTON  &  00. 


Six  per  cent,  stock  of  18U.—Loan  of  May  2,  1814,  of  $10,000,000. 

No.  60.]  Loan  Office  of  the  United, States, 

State  of  New  Torky  June  29,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
nnto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  twenty- 
eight  thousand  four  hundred  and  nine  dollars  and  nine  cents,  bearing 
interest  at  six  per  centum  per  annum,  from  the  25th  day  of  June, 
1814,  inclusively,  payable  quarter-yearly,  being  stock  created  in  pur- 
Btiance  of  an  act  of  Congress  passed  on  the  24th  day  of  March,  1814, 
entitled  ^^An  act  to  authorize  a  loan  for  a  sum  not  exceeding  twenty- 
five  millions  of  dollars;"  the  principal  of  which  stock  is  reimbursable 
at  the  pleasure  of  the  United  States  at  any  time  after  the  last  day  of 
December  in  the  year  1826 ;  which  debt  is  recorded  in  this  office,  and 
is  transferable  only  by  appearance  in  person^  or  by  attorney,  at  the 
proper  office,  according  to  the  rules  and  forms  instituted  for  that 
purpose. 

W.  i^EW,  Gommimoner. 
$28,409  09. 

For  value  received  I  assign  the  within  debt  to  Lynde  Catlin,  cashier 
of  the  Merchants'  Bank,  New  York. 

JACOB  BABKEB. 
New  York,  June  29,  1814. 

Keceived  the  within  amount  in  certificate  No.  61. 

JACOB  BABKEB. 
Jtjnb  29,  1814. 
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Six  per  cent,  stock  of  1S14.— Loan  of  May  2,  1814,  q/"  $10,000,000. 

No.  10.]  Loan  Office  of  the  United  States, 

State  of  New  York,  June  14,  1814. 

Be  it  known  that  there  is  dde  from  the  United  States  of  America, 
unto  John  Slidell,  president  of  the  Mechanics'  Bank,  or  his  assigns, 
the  sum  of  five  hundred  and  thirty-four  thousand  five  hundred  and 
eighty- four  dollars  and  nine  cents,  bearing  interest  at  six  per  centum  per 
annum,  from  the  25th  day  of  May,  1814,  inclusively,  payable  quar- 
ter-yearly, being  stock  created  in  pursuance  of  an  act  of  Congress, 
passed  on  the  24th  day  of  March,  1814,  entitled  ''  An  act  to  authorize 
a  loan  for  a  sum  not  exceeding  twenty-five  millions  of  dollars;"  the 
principal  of  which  stock  is  reimbursable  at  the  pleasure  of  the  United 
States  at  any  time  after  the  last  day  of  December  in  the  year  1826; 
which  debt  is  recorded  in  this  office,  and  is  transferable  only  by  ap- 
pearance in  person,  or  by  attorney,  at  the  proper  office,  according  to 
the  rules  and  forms  instituted  for  that  purpose. 

W.  FEW,  Commissioner. 
$534,584  09. 

For  value  received  I  assign  of  the  within  debt  one  hundred  thou- 
sand dollars  to  E.  Trothingham,  cashier  of  the  New  England  Bank, 
Boston,  to  the  books  of  Massachusetts;  one  hundred  thousand  dollars 
to  Henry  Kuhl,  cashier  of  the  Farmers  and  Mechanics'  Bank,  Phila- 
delphia, to  the  books  of  Pennsylvania;  to  Henry  Escher,  sixty-six 
thousand  six  hundred  and  sixty-six  dollars  and  sixty-six  cents;  to 
Alexander  Farguson,  two  hundred  and  twenty-seven  dollars  and  twen- 
ty-seven cents;  to  Le  Boy,  Bayard  &  McEvers,  eleven  thousand  three 
hundred  and  sixty-three  dollars  and  sixty-three  cents;  to  Jacob  &  3. 
M.  Hicks,  of  Brooklyn,  two  thousand  two  hundred  and  seventy-two 
dollars  and  seventy- two  cents.    Certificates  to  Jacob  Barker. 

Henry  Escher  interlined. 

JOHN  SLIDELL,  President. 

New  York,  June  10,  1814. 


Six  per  cent,  stock  of  ISH.— Loan  of  May  2,  1814,  q/"  $10,000,000. 

No.  3.]  Loan  Officb  of  the  United  States, 

State  ofNexo  Yorky  June  13,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  the  president,  directors,  and  company  of  the  Bank  of  America, 
or  their  assigns,  the  sum  of  two  hundred  and  eighty-four  thousand 
and  ninety  dollars  and  ninety-one  cents,  bearing  interest  at  six  per 
centum  per  annum,  from  the  25th  day  of  May,  1814,  inclusively,  pay- 
able quarter-yearly,  being  stock  created  in  pursuance  of  an  act  of  Con- 
gress passed  on  the  24th  day  of  March,  1814,  entitled  "An  act  to 
authorize  a  loan  for  a  sum  not  exceeding  twenty-five  millons  of  dol 
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lars;"  the  principal  of  which  stock  is  reimbursable  at  the  pleasure  of 
the  United  States  at  any  time  after  the  last  day  of  December  in  the 
year  1826 ;  which  debt  is  recorded  in  this  office,  and  is  transferable 
only  by  appearance  in  person,  or  by  attorney,  at  the  proper  office,  ac- 
cording to  the  rules  and  forms  instituted  for  that  purpose. 

W.  FEW,  Commissions. 
1284,090  91. 

By  virtue  of  a  power  of  attorney,  and  for  value  received,  I  assign 
twenty-five  thousand  dollars  of  the  within  debt  to  Harman  Hendricks, 
of  New  York. 

JONA.  BURRALL,  Cashier. 

Received,  June  17,  1814,  of  the  within  amount,  $25,000,  in  certifi- 
cate No.  18. 

HARMAN  HENDRICKS. 

Received  the  residue,  |259,090  91,  in  certificate  No.  19. 

JONA.  BURRALL,  Cashier. 


Six  per  cent,  stock  of  IBU.— Loan  of  May  2,  1814,  0/^110,000,000. 

No.  29.]  Loan  Opficb  of  the  United  States, 

State  of  New  Tork^  June  27,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  William  Payne,  of  Boston,  or  his  assigns,  the  sum  of  fifty  thou- 
sand dollars,  hearing  interest  at  six  per  centum  per  annum,  from  the 
25th  day  of  June,  1814,  inclusively,  payable  quarter-yearly,  being 
stock  created  in  pursuance  of  an  act  of  Congress  passed  on  the  24th 
day  of  March,  1814,  entitled  ^^  An  act  to  authorize  a  loan  for  a  sum 
not  exceeding  twenty-five  millions  of  dollars;"  the  principal  of  which 
stock  is  reimbursable  at  the  pleasure  of  the  United  States  at  any  time 
after  the  last  day  of  December  in  the  year  1826;  which  debt  is  re- 
corded in  this  office,  and  is  transferable  only  by  appearance  in  person, 
or  by  attorney,  at  the  proper  office,  according  to  the  rules  and  forms 
instituted  for  that  purpose. 

W.  FEW,  Commissioner. 
150,000. 

Beceived  the  within  debt  in  certificate  No.  1  on  treasury. 

JACOB  BARKER. 


Six  per  cent,  stock  of  IBU.— Loan  of  May  2,  1814,  of  $10,000,000. 

No.  11.]  Loan  Office  of  the  United  States, 

State  of  New  York,  June  16,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  E.  Trothingham,  cashier  of  the  New  England  Bank,  Boston,  or 
his  assigns,  the  sum  of  one  hundred  thousand  dollars,  bearing  interest 
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at  six  per  centum  per  annum,  from  the  25th  day  of  May,  1814,  incla- 
aive,  payable  quarter-yearly,  being  stock  created  in  pursuance  of  an 
act  of  Congress  passed  on  the  24th  day  of  March,  1814,  entitled  ^'An 
act  to  authorize  a  loan  for  a  sum  not  exceeding  twenty-five  millions  of 
dollars;''  the  principal  of  which  stock  is  reimbursable  at  the  pleasure 
of  the  United  States  at  any  time  after  the  last  day  of  December  in 
the  year  1826;  which  debt  is  recorded  in  this  office,  and  is  transfer- 
able only  by  appearance  in  person,  or  by  attorney,  at  the  proper  office, 
according  to  the  rules  and  forms  instituted  for  that  purpose. 

W.  FEW,  Commissioner. 
1100,000. 

Beceived,  June  14,  1814,  the  within  amount  in  certificates  Nos.  1 
and  2,  on  the  Secretary  of  the  Treasury. 

JACOB  BABKEB. 


Six  per  cent,  stock  of  ISU.—Loan  of  May  2,  1814,  of  $10,000,000. 

No.  12.]  Loan  Office  of  the  United  States, 

StcUe  of  New  Yorhy  June  15,  1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Henry  Kuhl,  cashier  of  the  Farmers  and  Mechanics'  Bank  of 
Philadelphia,  or  his  assigns,  the  sum  of  one  hundred  thousand  dol- 
lars, bearing  interest  at  six  per  centum  per  annum,  from  the  25th  day 
of  May,  1814,  inclusively,  payable  quarter-yearly,  being  stock  cre- 
ated in  pursuance  of  an  act  of  Congress  passed  on  24th  day  of  March, 
1814,  entitled  ^^  An  act  to  authorize  a  loan  for  a  sum  not  exceeding 
twenty-five  millions  of  dollars;"  the  principal  of  which  stock  is  reim- 
bursable at  the  pleasure  of  the  United  States  at  any  time  afber  the  last 
day  of  December  in  the  year  1826;  which  debt  is  recorded  in  this 
office,  and  is  transferable  only  by  appearance  in  person,  or  by  attor- 
ney, at  the  proper  office,  according  to  the  rules  and  forms  instituted 
for  that  purpose. 

W.  FEW,  Commissioner. 
$100,000. 

Beceived,  June  16,  1814,  the  within  amount  on  certificates  Nos.  3 
and  4,  on  the  Secretary  of  the  Treasury.  • 

JACOB  BABKEB. 


Six  per  cent,  stock  of  18U.—Loan  of  May  2,  1814,  of  $10,000,000, 
on  which  the  supplemental  stock  has  issued. 

No.  648.]  Loan  Office  op  the  United  States, 

State  of  New  York,  July  1,  1815. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Mrs.  Martha  Bose,  of  New  Brunswick,  or  her  assigns,  the  sum 
of  fourteen  hundred  dollars,  bearing  int-erest  at  six  per  centum  per 
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annum,  from  the  let  day  of  July,  1815,  inclusively,  payable  quarter- 
yearly,  being  stock  created  in  pursuance  of  an  act  of  Congress  passed 
on  the  24th  day  of  March,  1814,  entitled  '^  Act  to  authorize  a  loan 
for  a  sum  not  exceeding  twenty-five  millions  of  dollars;"  the  princi- 
pal of  which  stock  is  reimbursable  at  the  pleasure  of  the  United  States 
at  any  time  after  the  last  day  of  December  in  the  year  1826;  which 
debt  is  recorded  in  this  ofSce,  and  is  transferable  only  by  appearance 
in  person,  or  by  attorney,  at  the  proper  office,  according  to  the  rules 
and  forms  instituted  for  that  purpose. 

W.  FEW,  Commissioner. 
|1,400. 

For  value  received  I  do  hereby  assign  the  within  debt  to  Isaac 
Lawrence. 

SARAH  ROSE, 
Executrix  of  the  estate  of  Martha  Hose. 
Nbw  Brunswick^  May  25,  1829. 


IN  THE  COURT  OF  CLAIMS. 


United  States  vs.  R.  R.  Wabd,  FirzaRBBN  Hallbck,  and  Jacob  Little, 
assignees  of  Jacob  Barker. 

Deposition,  of  J.  M.  Cutis. 

First  interrogatory.  What  is  your  name,  occupation,  age,  and 
place  of  residence  for  the  past  year  ? 

Answer.  James  Madison  Gutts  is  my  name;  occupation,  Second 
Comptroller  of  the  Treasury ;  my  age  is  fifty-three  years ;  place  of 
residence  for  the  past  year,  the  city  of  Washington. 

Second  interrogatory.  Have  you  any  interest,  direct  or  indirect,  in 
the  claim  which  is  the  subject  of  inquiry  ? 

Answer.  None  whatever. 

Third  interrogatory.  Are  you  in  any  degree  related  to  the  claimant  ? 

Answer.  I  am  not. 

Fourth  interrogatory.  Please  examine  the  annexed  cancelled  stock 
certificates,  fourteen  of  which  are  embodied  and  marked  Exhibit  A^ 
and  a  fifteenth  marked  Exhibit  No.  3,  and  say  whether  you  have  ever 
seen  them  before.  If  yea,  when,  where,  and  under  what  circum- 
stances ?  , 

Answer.  About  the  year  1846,  when  a  large  mass  of  old  papers, 
mainly  relating  to  the  loan  offices^  were  being  burnt,  as  I  understood, 
by.  order  of  the  Secretary  of  the  Treasury,  in  the  basement  of  the 
treasury  and  outside  thereof,  the  papers  referred  to  in  this  interroga- 
tory were  a  part  of  others  preserved  from  the  conflagration  by  me  on 
account  of  their  historical  and  autographical  interest,  with  the  assent 
of  Michael  Nourse,  chief  clerk  of  the  Register's  Office,  who,  I  under- 
stood, wa9  superintending  the  burning. 
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Fifth  interrogatory.  What  became  of  said  papers  and  others  pre- 
served by  you  as  aforesaid? 

Answer.  I  kept  possession  of  them  as  autographs  and  curiosities 
until  an  accidental  allusion  of  an  old  family  friend,  Jacob  Barker,  to 
his  connexion  with  the  war  and  loan  of  1812,  induced  me  to  mention 
their  existence  in  my  possession,  and  at  his  request  to  give  them  to 
him  as  unconsidered  trifles. 

Sixth  interrogatory.  Were  there  not  a  great  many  persons  about 
the  burning  pile  of  papers  in  and  outside  the  treasury,  and  were  not 
many  of  said  papers  rescued  and  carried  off  by  others  ? 

Answer.  There  were  many  persons  there  at  the  time,  some  of  whom 
selected  from  the  mass  such  historical  and  autographical  papers  as 
seemed  to  interest  them,  which  they  carried  away,  as  they  were  allowed 
to  do.  Among  the  mass  were  continental  bills  and  signatures  of  the 
signers  of  the  declaration  of  independence  and  so  forth. 

Seventh  interrogatory.  Do  you  know  any  other  matter  or  thing 
relative  to  the  claim  in  question. 

Answer.  Nothing  whatever. 

J.  MADISON  CDTTS. 


Untted  States,  District  of  Coluwhia^  ss : 

On  this  16th  day  of  June,  A.  D.  1859^  personally  came  James 
Madison  Cutts,  the  witness  within  named,  and,  after  being  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner. 

The  deposition  of  James  Madison  Cutts,  taken  at  the  request  of 
Jacob  Barker,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
R.  R.  Ward  and  others,  assignees  of  Jacob  Barker.  The  adverse 
party  was  notified,  did  attend,  and  did  not  object. 

JOHN  S.  TYSON, 

Oommis&ioner, 


For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker,  I, 
Silas  Hicks,  hereby  transfer  and  set  over  unto  R.  R.  Ward,  F.  Gr. 
Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker,  all  claims  on  the 
government  of  the  United  States  arising  from  eleven  thousand  three 
hundred  and  sixty-three  dollars  and  sixty-three  cents,  stock  in  the 
United  States  ten  million  loan  of  eighteen  hundred  and  fourteen, 
standing  in  the  names  of  Willet  and  Silas  Hicks,  in  the  year  eighteen 
hundred  and  fourteen,  on  the  books  of  the  treasury  of  the  United 
States,  when  more  favorable  terms  were  allowed  for  a  further  portion 
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of  the  said  twenty-five  million  loan  than  had  been  allowed  for  the  said 

ten  million  loan. 
In  witness  whereof,  I  have  subscribed  these  presents  this  4th  day 

of  tenth  month,  1856. 

For  SILAS  HICKS, 

Per  WILLIAM  T.  HICKS,  AWy. 


Bank  of  Cape  Feak, 
Wilmington,  N.  (7.,  Nov.  13,  1856. 

For  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker, 
the  president,  directors,  and  company  of  the  Bank  of  Cape  Fear,  at 
Wilmington,  North  Carolina,  hereby  transfer  and  set  over  to  R.  E. 
Ward,  F.  G.  Halleck,  and  Jacob  Little,  assignees  of  Jacob  Barker, 
all  their  claim  on  the  government  of  the  United  States  arising  from 
one  hundred  and  thirteen  thoasand  six  hundred  and  thirty-six  dol- 
lars and  thirty-six  cents,  stock  in  the  United  States  ten  million  loan, 
part  of  the  twenty-five  million  loan  of  eighteen  hundred  and  fourteen, 
standing  in  their  name,  in  the  year  eighteen  hundred  and  fourteen,  on 
the  books  of  the  treasury  of  the  United  States,  when  more  favorable 
terms  were  allowed  for  a  further  portion  of  the  said  twenty-five  million 
loan  than  had  been  allowed  for  the  said  ten  million  loan.  It  being  ex- 
pressly understood  that  this  conveyance  is  only  a  quit-claim  transfer; 
that  the  bank  does  not  guarantee  anything,  and  that  it  is  not  in  any 
case  to  be  held  answerable  for  any  expenses  attending  the  prosecution 
thereof;  the  original  stock  having  been  received  by  the  said  bank  as 
collateral  security  for  loans  to  Jacob  Barker,  which  loans  were  all  li- 
quidated and  paid  by  him,  and^  consequently,  his  assigns  are  entitled 
to  all  the  benefit  accruing  to  the  collaterals. 

In  witness  whereof,  I,  Thomas  H.  Wright,  president  of  the  *'  presi- 

Fl  8  1    ^^^^)  directors,  and  company  of  the  Bank  of  Cape  Fear, ' '  have, 

I-  •    'J    by  order  of  the  board  of  directors,  affixed  the  seal  of  this  bank, 

and  subscribe  these  presents,  at  Wilmington,  North  Carolina, 

this  thirteenth  day  of  November,  1856. 

THOS.  H.  WEIGHT,  President 
Of  the  President,  Directors  &  Go,  of  the  Bank  of  Cape  Fear. 


B. 

Bank  of  Cape  Fear,  May  8,  1856. 
At  a  meeting  of  the  board  of  directors  this  day — present,  F.  I.  Hill, 

5 resident  pro  tern.,  A.  J.  DeRosset,  Jno.  Wooster,  P.  K.  Dickinson, 
no.  Walker,  Wm.  A.  Wright,  and  W.  C.  Bettencourt — they  unani- 
mously re-elected  Thomas  H.  Wright  president  of  this  bank  for  the 
ensuing  year,  or  until  his  successor  shall  be  appointed,  and  also  Henry 
R.  Savage,  cashier. 
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0. 

Bane  of  Cape  Fear, 
Wednesdayy  November  12,  1856. 

Besolvedj  That  the  president  cause  to  be  prepared  and  execated,  in 
behalf  of  this  bank,  a  release  and  quit-claim  to  Jacob  Little,  Fitz  G. 
Halleck,  and  B.  B.  Ward,  assignees  of  Jacob  Barker,  all  claim  on 
the  United  States,  in  any  way  whatever  inuring  to  this  bank,  as  the 
holder,  in  1814,  of  $113,636  36  United  States  stock  of  the  ten  mil- 
lion loan,  being  part  of  the  $25,000,000  loan  of  the  year  1814,  aad 
standing  during  the  said  year  1814  on  the  books  of  the  treasury  of  the 
United  States  in  the  name  of  this  bank. 


Henry  B.  Savage,  being  duly  sworn,  deposes  and  says :  That  he  re- 
sides in  the  town  of  Wilmington,  in  the  State  of  North  Carolina  ;  that 
he  now  is  and  was  on  the  13th  day  of  November,  1856,  the  cashier  of 
the  bank,  the  corporate  name  of  which  is  **  The  President,  Directors, 
and  Company  of  the  Bank  of  Cape  Fear,"  a  corporation  created  by 
virtue  of  the  laws  of  the  said  State  of  North  Carolina,  and  existing 
since  the  year  1804,  the  principal  bank  of  which  corporation  is  and 
ever  has  been  located  in  the  town  of  Wilmington  aforesaid  ;  and  that^ 
by  the  provisions  of  the  several  acts  of  the  legislature  of  said  State 
in  reference  to  said  bank,  the  cashier  is  the  keeper  of  the  records  or 
minutes  of  said  corporation.  He  further  says  that  Thomas  H.  Wright 
was  on  the  saidl3thday  of  November,  1856,  and  is  at  this  time,  the  presi- 
dent of  said  bank  or  corporation  ;  that  the  preceding  paper,  marked 
A,  was  on  that  day  duly  subscribed  by  him  in  presence  of  this  depo- 
nent ;  and  that  the  preceding  paper,  marked  B,  as  also  the  preceding 
paper,  marked  C,  are  true  copies  of  the  records  of  the  proceedings  or 
minutes  of  the  board  of  directors  of  said  corporation,  and  that  the  seal 
attached  to  or  impressed  on  said  paper,  marked  A,  is  the  corporate  or 
official  seal  of  said  corporation,  and  the  only  one  adopted  or  ever  used 
by  said  corporation. 

HENBT  B.  SAVAGE. 

March  23,  1859. 

State  of  North  Carolina, 
County  of  New  Hanover. 

Personally  appeared  before  me,  James  T.  Miller,  presiding  justice 
and  chairman  of  the  court  of  pleas  and  quarter  sessions  of  the  county 
of  New  Hanover,  in  the  State  of  North  Carolina,  Henry  B.  Savage, 
personally  known  to  me,  who,  being  by  me  duly  sworn,  deposes  and 
says  that  the  facts  set  forth  in  the  foregoing  statement,  signed  by  him 
in  my  presence,  are  true. 

Subscribed  and  sworn  to  by  said  Henry  E.  Savage  before  me,  at 
Wilmington,  in  the  county  aforesaid,  this  the  23d  day  of  March,  1859. 

JAMES  T.  MILLEB. 
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State  op  North  Carolina, 
County  of  New  Hanover. 

I,  Samuel  R.  Bunting,  clerk  of  the  court  of  pleas  and  quarter  ses- 
sions of  the  county  and  State  aforesaid,  do  hereby  certify  that  James 
T.  Miller,  whose  name  is  subscribed  to  the  foregoing  certificate,  is 
now,  and  was  at  the  time  when  he  subscribed  the  same,  the  chairman 
and  presiding  justice  of  said  court,  duly  commissioned  and  qualified, 
and  that  full  faith  and  credit  are  due  to  his  official  acts  as  such,  and 
that  said  court  is  a  court  of  record. 

In  testimony  whereof,  I  have  hereunto  signed  my  name  and  affixed 
Ft  e  T  ™y  8®*1  of  office,  at  office  in  Wilmington,  this  23d  day  of  March, 

[  L.   S.J      ^^     jy        Jggg 

SAMUEL  R.  BUNTING,  Cleric. 

I  waive  the  informality  of  taking  his  deposition  without  notice. 

R.  H.  GILLET,  Solicitor. 
June  13,  1859. 


2he  people  of  the  Slate  of  New  Tork^  by  the  grace  of  God  free  and  inde- 
pendent^  to  all  to  whom  these  presents  shaU  coniCy  or  may  concern^ 
greeting  : 
[l.  8.] 

Know  ye  that  we,  having  inspected  the  records  and  files  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  and  clerk  of  the 
supreme  court  of  said  State  for  said  county^  do  find  a  certain  certificate, 
direction,  and  discharge  there  remaining,  which  is  in  the  words  and 
figures  following,  to  wit : 

I  do  hereby  certify  that  Jacob  Barker,  an  insolvent  debtor,  has 
this  day  granted,  conveyed,  assigned  and  delivered  to  me,  for  the  use 
and  benefit  of  all  his  creditors,  all  his  estate,  real  and  personal,  both 
in  law  and  equity,  in  possession,  reversion,  and  remainder,  and  all 
books,  vouchers^  and  securities  relating  to  the  same,  the  necessary 
wearing  apparel  and  bedding  of  the  said  insolvent  and  his  family 
excepted. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  22d 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty. 

[l.  s.]  R.  R.  ward. 

Sealed  and  delivered  in  presence  of— 
Jesse  Hoyt. 
Lemttel  Smith. 

I  do  hereby  direct  that  an  assignment  of  all  the  estate,  real  and 
personal,  both  in  law  and  equity,  in  possession,  reversion,  and  remain- 
der, of  Jacob  Barker,  an  insolvent  debtor^  be  made  by  the  said  insol- 
vent to  Richard  R.  Ward,  assignee  nominated  to  receive  the  same  for 
the  use  and  benefit  of  all  the  creditors  of  the  said  insolvent,  (except 
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the  necessary  articles  of  wearing  apparel  and  bedding  of  the  said  in- 
solvent and  his  family^  and  also  the  arms  and  accoutrements,  if  any  he 
has,)  agreeably  to  an  act  entitled  ''An  act  to  abolish  imprisonment 
for  debt  in  certain  cases. 
Dated  the  22d  day  of  April,  1820. 

P.  A.  JAY. 

To  all  to  whom  these  presents  shall  come  : 

I,  Peter  A.  Jay,  esquire,  recorder  of  the  city  of  New  York,  send 
greeting:  Whereas  Jacob  Barker,  of  the  said  city,  an  insolvent 
debtor,  did  present  a  petition  to  me  praying  that  the  said  insolvent's 
estate  might  be  assigned  for  the  benefit  of  all  his  creditors,  and  that 
the  person  of  him,  the  said  insolvent,  might  be  forever  thereafter  ex- 
empted from  all  arrest  or  imprisonment  for  or  by  reason  of  any  debt 
or  debts  due  at  the  time  of  making  such  assignment,  or  contracted  for 
before  that  time,  though  payable  afterwards,  and  also,  if  in  prison, 
from  his  imprisonment,  agreeably  to  an  act  entitled  ''  An  act  to  abol- 
ish imprisonment  for  debt  in  certain  cases,"  I  did  thereupon  appoint 
a  certain  day  for  the  creditors  of  the  said  insolvent  to  appear  before 
me  to  show  cause,  if  any  they  had,  why  the  prayer  of  the  said  petitioner 
should  not  be  granted,  notice  of  which  has  been  duly  published;  and 
whereas,  it  appearing  to  me  that  the  said  insolvent  hath  conformed 
in  all  respects  to  those  matters  and  things  required  of  him,  according 
to  the  true  intent  and  meaning  of  the  said  act,  I  therefore  directed  an 
assignment  to  be  made  by  the  said  insolvent  of  all  his  estate,  real  and 

Sersonal,  both  in  law  and  equity,  in  possession,  reversion,  or  remain- 
er,  to  Bichard  B.  Ward,  assignee  appointed  by  me  to  receive  the 
same  estate;  and  the  said  insolvent  having,  on  the  twenty-second  day 
of  April,  instant,  made  and  executed  such  assignment  unto  the  above 
named  assignee,  who  hath  duly  certified  the  same  to  me. 

Now,  therefore,  know  ye  that  by  virtue  of  the  i)ower  and  authority 
in  me  vested,  I  do  hereby  declare  that  the  person  of  the  said  insolvent 
shall  be  forever  hereafter  exempted  from  imprisonment  for  or  by  rea- 
son of  any  debt  or  debts  due  at  the  time  of  making  the  said  assign- 
ment, or  contracted  for  before  that  time,  though  payable  afterwards, 
and  if  in  prison,  from  his  imprisonment;  and  all  sheriffs  and  other 
officers  are  authorized  to  cease  from  imprisoning  hereafter  the  said 
insolvent  on  any  writ,  process,  or  execution,  for  any  such  debt  or 
debts  as  aforesaid. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 
twenty-second  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty. 

[L.  s.]  P.  A.  JAY. 

All  of  which  we  have  caused  by  these  presents  to  be  exemplified, 
and  the  seal  of  the  supreme  court  to  be  hereto  affixed. 

Witness,  honorable  James  B.  Boosevelt,  justice,  at  the  city  of  New 
York,  this  24th  day  of  June,  A.  D.  1859,  and  of  our  independence 
the  eighty-third. 

JOHN  CLANCY,  Clerk. 
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State  of  Nbw  York,  }     . 

City  and  County  of  New  Yorky  )  *' 

I^  James  I.  Boosevelt,  presiding  jastice  of  the  first  jadicial  district 
of  the  supreme  court  of  the  State  of  New  York,  do  hereby  certify  that 
John  Clancy,  whose  name  is  subscribed  to  the  preceding  exemplifica- 
tion, is  clerk  of  the  city  and  county  of  New  York,  and  clerk  of  the 
supreme  court  of  said  State  for  said  county,  and  as  such  has  the  cus- 
tody of  the  records  and  files  of  said  supreme  court  in  said  county;  that 
the  seal  thereto  affixed  is  the  proper  seal  of  said  supreme  court  for  said 
county,  and  that  the  attestation  of  the  above  is  in  due  form. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  this  24th 
day  of  June,  A.  D.  1859. 

J.  I.  KOOSEVELT. 


The  people  of  the  State  of  New  York,  to  all  to  whom  these  presents  shaU 
come^  or  may  concemy  send  greeting : 

Know  ye  that  we,  having  inspected  the  records  of  oifr  surrogate's 
court  in  and  for  the  county  of  New  York,  do  find  that  on  the  fifth  day 
of  January,  in  the  year  onia  thousand  eight  hundred  and  nineteeen, 
by  said  court,  letters  testamentary  on  the  estate  of  Sylvanus  F. 
Jenkins,  late  of  the  city  of  New  York,  deceased,  were  granted  and 
committed  unto  Thomas  W.  Jenkins  and  Thomas  H.  Leggett;  and 
on  the  twenty-fourth  day  of  April,  one  thousand  eight  hundred  and 
nineteen,  to  Valentine  Hicks;  and  on  the  twenty-eighth  day  of  De- 
cember, in  the  year  one  thousand  eight  hundred  and  twenty-seven,  to 
William  L.  Jenkins,  the  executors  named  in  the  last  will  and  testa- 
ment of  said  deceased,  and  that  it  does  not  appear  by  said  records 
that  said  letters  have  been  revoked. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our  said 
surrogate  to  be  hereunto  affixed.     Witness,  Edward  0.  West,  surro- 

Sate  of  our  said  county,  at  the  city  of  New  York,  the  second  day  of 
uly,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
nine. 

[L.  s.]  EDWARD  0.  WEST, 

Surrogate. 


The  people  of  the  StcUe  of  New  York,  to  aU  to  whom  these  presents  shcM 
comey  or  may  conceruy  send  greeting  : 

Know  ye  that  we,  having  inspected  the  records  of  our  surrogate's 
court  in  and  for  the  county  of  New  York,  do  find  that  on  the  seventh 
day  of  June,  in  the  year  one  thousand  eight  hundred  and  thirty-two, 
by  said  court,  letters  testamentary  on  the  estate  of  John  Hone,  late  of 
the  city  of  New  York,  deceased;  were  granted  and  committed  unto 
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Isaac  S.  Hone,  Henry  Hone,  John  Anthon^  and  Samuel  S.  Howland, 
the  executors  named  in  the  last  will  and  testament  of  said  deceased, 
and  that  it  does  not  appear  by  said  records  that  said  letters  hare  been 
revoked. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our  said 
surrogate  to  be  hereunto  affixed.     Witness,  Edward  0.  West,  surro- 

fate  of  our  said  county,  at  the  city  of  New  York,  the  second  day  of 
uly,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
nine. 
[L.  s.]  EDWARD  C.  WEST, 

Surrogaie. 


The  people  of  the  State  of  New  Yorky  to  all  to  whom  these  presents  shaU 
come^  or  may  concern^  send  greeting : 

Know  ye  that  we,  having  inspected  the  records  of  our  surrogate's 
court  in  and  for  the  county  of  New  York,  do  find  that  on  the  first 
day  of  December,  in  the  year  one  thousand  eight  hundred  and  thirty- 
seven,  by  said  court,  letters  testamentary  on  the  estate  of  Samuel 
Hicks,  late  of  the  city  of  New  York,  deceased,  were  granted  and  com- 
mitted unto  John  H.  Hicks  and  Henry  W.  Hicks,  the  executors 
named  in  the  last  will  and  testament  of  said  deceased,  and  that  it 
does  not  appear  by  said  records  that  said  letters  have  been  revoked. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our  said 
surrogate  to  be  hereunto  affixed.     Witness,  Edward  C.  West,  eurro- 

fate  of  our  said  county,  at  the  city  of  New  York,  the  second  day  of 
uly,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
nine. 

[L.  s.]  EDWARD  C.  WEST, 

Surrogaie. 


commonwealth  of  massachusetts. 

Secrbtart's  Office, 
Boston,  September  19,  1859. 

I  hereby  certify  that  on  the  sixth  day  of  September,  in  the  year 
one  thousand  eight  hundred  and  twenty-one,  Samuel  Blagge  was  a 
justice  of  the  peace  for  the  county  of  Suffolk,  in  the  said  Common- 
wealth, duly  commissioned  and  constituted,  and  that  to  his  act«  and 
attestations  as  such,  full  faith  and  credit  are  and  ought  to  be  given, 
in  and  out  of  court. 

In  testimony  of  which,  I  have  hereunto  affixed  the  seal  of  the  Com- 
monwealth the  date  above  written. 

[l.  s.]  OLIVER  WABNER, 

Secretary  of  the  Commonwealth, 
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United  States  op  America,  ) ,       ., 
State  of  Maryland,         J  ^^  ^*^ ' 


I3  John  Gill,  notary  pablic,  by  letters  patent  under  the  great  seal 
of  the  State  of  Maryland,  commissioned  and  duly  qualified,  residing 
in  the  city  of  Baltimore,  in  the  State  aforesaid,  do  hereby  certify, 
attest,  and  make  known  that  on  the  day  of  the  date  hereof,  before  me 
personally  appeared  Dennis  A.  Smith,  of  Baltimore  county,  in  the 
State  of  Maryland^  and  made  oath  on  the  Holy  Evangels  of  Almighty 
Grod,  that  he  resides  in  Baltimore  county,  in  the  State  aforesaid ; 
that  on  or  about  the  30th  of  August,  eighteen  hundred  and  fourteen, 
he  contracted  with  the  then  Secretary  of  the  Treasury  to  loan  to  the 
United  States  the  sum  of  one  million  eight  hundred  thousand  dollars, 
being  part  of  the  twenty-five  millions  of  dollars  authorized  to  be  bor- 
rowed by  the  act  of  Congress  of  the  twenty-fourth  of  March,  eighteen 
hundred  and  fourteen ;  for  which  sum  to  be  loaned  by  deponent  to 
the  United  States  he  was  to  receive  six  per  cent,  stock  to  the  amount 
of  one  hundred  dollars  for  each  eighty  dollars  paid  ;  and  it  was  fur- 
ther understood  and  agreed  between  the  Secretary  of  the  Treasury  and 
him  (deponent)  that  he  (deponent)  should  pay  for  the  same  in  paper 
of  the  banks  of  the  District  of  Columbia  and  of  the  banks  of  the  city 
of  Baltimore,  which  banks  received  their  own  paper  at  par;  and  it 
was  further  agreed  that,  on  producing  the  proper  evidence  of  the 
payment  of  the  said  sum  of  one  million  eight  hundred  thousand 
dollars  to  the  commissioner  of  loans  of  the  United  States,  funded  stock 
to  the  amount  of  one  hundred  dollars,  bearing  an  interest  of  six  per 
cent,  per  annum,  should  issue  for  each  eighty  dollars  of  the  paper  of 
the  said  banks,  (the  one  million  eight  hundred  thousand  dollars  afore- 
said,) and  did  receive  therefor  funded  stock  to  the  amount  of  two 
millions  two  hundred  and  fifty  thousand  dollars  ;  that  the  said  banks 
in  whose  paper  this  deponent  paid  the  said  one  million  eight  hundred 
thousand  dollars  did  not,  at  the  time  deponent  so  paid,  redeem  their 
notes  with  specfe ;  that  the  bank  notes  paid  by  deponent  to  the  Secre- 
tary of  the  Treasury  were  at  least  twenty  per  cent,  below  the  par  value 
of  silver  and  gold,  and  that  fact  was  well  known  to  the  Secretaty  of 
the  Treasury,  and  was  a  matter  of  notoriety. 

D.  A.  SMITH. 

Of  which  an  act  having  been  of  me  requested,  I  have  granted  these 
presents,  to  serve  and  avail  as  need  and  occasion  may  require. 

In  testimony  whereof  the  said  appearer  has  hereunto  subscribed 
his  name,  and  I,  the  said  notary,  have  hereunto  set  my  hand  and 
a£Sxed  my  notarial  seal  the  eleventh  day  of  March,  eighteen  hundred 
and  thirty-five. 

[l.  s.]  JOHN  GILL,  Notary  Public. 


Baltimore,  March  11,  1835. 

De^b  Sir  :  I  am  residing  in  tho  country  and  have  not  asked  for 
letters  at  the  post  office  for  some  weeks,  which  will  account  to  you  for 
the  delay  in  answering  your  letter  of  the  10th. 
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I  presume  yonr  claim  has  not  been  prejudiced  for  the  want  of  my 
testimony.  It  was  too  late  in  the  session  to  undertake  to  present  the 
subject  before  Congress,  and  as  Cambrelling  and  his  friends  could  not 
find  time  to  pass  the  fortification  bill,  Jacob's  claim  would  have  had 
a  poor  chance. 

I  am,  dear  sir,  always  sincerely  yours, 

D.  A.  SMITH. 
M.  St.  Clair  Clarke,  Esq. 


NOTICE. 

Tkeasijrt  Department,  November  15,  1814. 
In  pursuance  of  powers  which  have  been  duly  vested  in  the  Secre- 
tary of  the  Treasury,  under  an  act  of  Congress  entitled  '*  An  act  to 
authorize  a  loan  for  a  sum  not  exceeding  three  millions  of  dollars," 
approved  by  the  President  of  the  United  States  this  15th  day  of  Novem- 
ber, proposals  will  be  received  by  the  Secretary  of  the  Treasury  from 
this  time  until  the  first  day  of  January  next,  and  each  proposal  tmU 
he  decided  on  as  soon  as  it  is  received^  and  immediate  notice  of  the 
decision  given,  for  a  loan  to  the  United  States  of  three  miUions  of 
dcUarSf  or  any  part  thereof,  on  the  terms  following,  and  in  the  follow- 
ing manner : 

1.  For  the  amount  loaned  stock  will  be  issued,  when  the  iuBtal- 
ments  are  completed,  bearing  interest  at  six  per  cent,  per  annum, 
payable  quarter  yearly.  The  stock  will  be  reimbursable  at  the 
pleasure  of  the  United  States,  at  any  time  after  twelve  years  from  the 
31st  day  of  December  next,  and  the  sinking  ftind  is  charged  with  the 
payment  of  the  interest  and  the  reimbursement  of  the  principal,  ac- 
cording to  contract, 

2.  The  proposals  must  state  the  amount  to  be  loaned,  the  rate  at 
which  the  stock  will  be  received,  the  instalments  in  which  the  party 
wil>  make  the  payment,  and  the  bank  in  which  the  payments  are  to 
be  made. 

3.  The  payment  will  be  received  either  in  money  or  in  approved 
bank  notes,  or  in  treasury  notes  due  on  or  before  the  1st  of  January  next, 
at  their  par  value,  with  the  interest  thereon  accru^  at  the  time  of 
payment.  But  on  failure  to  pay  any  instalment  at  the  time  stipulated, 
the  next  preceding  instalment  shall  be  forfeited  for  the  use  of  the 
United  States. 

4.  Scrip  certificates  will  be  issued,  by  the  cashiers  of  the  banks 
where  the  payments  shall  be  made,  to  the  persons  making  the  pay- 
ments ;  the  cashiers  will  also  indorse  the  payment  of  the  successive 
instalments ;  the  scrip  certificates  will  be  assignable  by  indorsement 
and  delivery,  and  will  be  funded  at  the  loan  office  of  the  State  in 
which  the  bank  is  situated  where  the  payments  have  been  made. 

A.  J.  DALLAS, 
Secretary  of  the  Treasuiry. 
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The  preceding  notice  was  published,  by  direction  of  the  treasury  of 
the  United  States,  in  the  National  Intelligencer  of  the  17th  November, 
1814. 

W.  W.  SEATON, 

Washington,  January  17,  1857. 

This  may  be  read  in  evidence. 

M.  BLAIR,  Solicitor. 


NOTICE. 

"  Treasury  Department,  November  30,  1814. 

^'  The  holders  of  scrip  certificates,  or  of  funded  certificates  of  stock 
of  the  loan  of  ten  millions  of  dollars,  of  the  2d  of  May,  1814,  are 
hereby  notified  that,  on  application  at  the  loan  office  where  the 
funded  certificates  were  issued,  or  at  the  loan  office  of  the  State  in 
which  the  bank  is  situated  where  the  scrip  certificates  were  issued, 
they  may  receive  the  additional  stock  resulting  from  the  condition 
attached  to  the  stock  of  that  loan,  in  consequence  of  the  loan  of  six 
millions  of  dollars  of  August  last  having  been  made  on  terms  more 
favorable  to  the  lenders.  The  loan  of  May,  1814,  having  been  made 
at  the  rate  of  one  hundred  dollars  in  stock  for  eighty-eight  dollars  in 
money,  and  the  loan  of  August^  1814,  having  been  made  at  the  rate 
of  one  hundred  dollars  in  stock  for  eighty  dollars  in  money,  the 
amount  of  additional  stock  which  the  holders  of  the  stock  of  the  loan 
of  May,  1814,  are  entitled  to  receive,  is  ten  dollars  on  every  hundred 
dollars  of  stock  they  now  hold  ;  and  this  additional  stock  will  bear 
interest  from  the  same  day  as  the  original  stock,  to  which  it  is  now 
added. 

''A.J.DALLAS, 
**  Secretary  of  the  Treaawy," 

January  13,  1857. 

The  preceding  notice  was  published  in  the  National  Intelligencer 
on  the  8th  December,  1814,  by  the  direction  of  the  treasury  of  the 
United  States. 

W.  W.  SEATON. 


"  I 


'*  Washington,  December  5,  1814. 

■  Gentlemen  :  The  Treasury  Department  differs  with  me  in  opinion 
on  several  points  in  relation  to  your  rights.  The  construction  I  put 
upon  the  contract,  being  supported  by  the  opinion  of  many  profes- 
sional men  of  the  first  standing  in  the  Union,  induces  me  to  believe 
the  Treasury  Department  has  sanctioned  a  mistaken  view  of  the  sub- 
ject ;  and  as  it  has  published  its  opinion  on  an  important  point,  I 
herewith  send  for  publication  the  opinion  of  one  of  the  most  able  pro- 
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fessional  men  in  America  on  that  point,  whose  reasoning  on  the  snb- 
ject  appears  to  me  to  be  so  applicable,  clear,  and  conclusiye,  that  it 
must  carry  conviction  to  the  mind  of  every  unprejudiced  man. 
"  With  great  respect,  I  have  the  honor  to  be,  your  assured  friend, 

'        ''  JACOB  BARKER. 

"  To  THE  Pkoprietors  OF  THE  Stock  in  (he  ten  miUixm  loan." 

January  13, 1857. 

The  preceding  letter  was  published  in  the  National  Intelligencer 
of  the  8th  December,  1814,  at  the  request  of  Jacob  Barker.  The 
notes  of  the  banks  of  the  District  of  Columbia  were,  in  comparison 
with  specie,  at  a  discount  ranging  at  from  12  to  20  per  cent,  from  the 
time  the  British  invaded  Washington,  in  1814,  until  peace  took  place 
in  1816. 

W.  W.  SEATON. 


"OFFICIAL. 

"  Treasury  Department,  November  20,  1855. 

*'  Notice  is  hereby  given  to  the  holders  of  the  stock  of  the  loans  of 
the  United  States  that  this  department  will  purchase  the  same  until 
the  3d  of  March  next,  unless  the  sum  of  |1,500,000  shall  be  previ- 
ously obtained,  and  will  pay,  in  addition  to  the  interest  accrued  from 
the  date  of  the  last  semi-annual  dividend  of  interest  thereon,  together 
with  one  day's  additional  interest  for  the  money  to  reach  the  vendor, 
the  following  rates  of  premium  on  said  stocks  : 

*'  For  the  stock  of  1842,  a  premium  of  10  per  cent.; 

^*  For  the  stock  of  1847 and  1848  a  premium  of  10  per  cent.;  and 
for  the  stock  of  1860,  commonly  called  Texas  indemnity  stock,  a  pre- 
mium of  6  per  cent. 

^^  Certificates  of  stock  transmitted  to  the  department  under  this 
notice  must  be  assigned  to  the  United  States  by  the  party  duly  entitled 
to  receive  the  proceeds.  If  sent  between  date  hereof  and  the  1st  day 
of  January  next,  the  current  half-year's  interest  must  be  assigned  by 
the  present  stockholder,  or  it  will  be  payable  as  heretofore,  and  a  cor- 
responding deduction  be  made  from  the  amount  payable  for  the  stock. 

*'  Payment  for  the  stocks  so  assigned  and  transmitted  will  be  made 
by  drafts  on  the  Assistant  Treasurers  at  Boston,  New  York,  or  Phila- 
delphia, at  the  option  of  the  parties  entitled  to  receive  the  money, 
which  should  be  expressed  in  the  letters  accompanying  the  certificates. 

^^  JAMES  GUTHRIE, 
*'  Secretary  of  the  Treasury." 
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January  13,  1857. 
The  preceding  notice  is  now  published  in  the  National  Intelligencer 
by  the  direction  of  the  treasury  of  the  United  States. 

W.  W.  BEATON. 

WJtsHiNGTON,  D.  C,  January  14,  1857. 
I  agree  that  these  papers  may  be  read  in  evidence. 

M.  BLAIR, 
Solicitor  of  the  United  States, 


B. 

Mbchanics'  Bane, 
New  York,  May  25,  1814.  ' 

Sir  :  Mr.  Jacob  Barker  has  this  day  deposited  in  this  bank  |524,500, 
to  be  placed  to  the  credit  of  government  on  receiving  full  stock  in  the 
ten  million  loan  at  88  for  the  principal  part  of  it  and  scrip  for  the 
balance. 

Mr.  John  Hone  has  this  day  deposited  |88,000  in  this  bank  to  his 
own  credit,  which  he  tells  me  he  will  transfer  to  the  credit  of  govern- 
ment on  receiving  full  stock  in  the  ten  million  loan  at  88.  Please  give 
such  instructions  as  the  case  requires. 

I  am,  very  respectfully,  sir,  your  most  obedient  servant, 

Hon.  George  Washington  Campbell, 

Secretary  of  the  Treasury. 

Rep.  0.  C.  258 15 
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William  Sharp,  jr.,  being  duly  sworn,  says  that  he  is  now  in  the 
employment  of  the  Mechanics'  Bank  of  the  city  of  New  York,  where 
the  books  of  the  former  Mechanics'  Bank  are  kept  by  Richard  Irvin, 
esq.,  the  trustee  of  the  eflTects  of  the  said  bank,  its  charter  having  ex- 
pired ;  that  the  preceding  document,  marked  A,  is  a  faithful  transcript 
from  the  ledger,  in  which  the  account  of  the  said  bank  with  Thos.  T. 
Tucker,  Treasurer  of  tlie  Dnited  >tates,  was  kept ;  and  that  the  paper 
hereunto  appended,  marked  B,  was  reported  to  deponent  by  the  teller 
of  the  said  bank  as  having  been  furnished  Jacob  Barker  many  years 
since  by  the  said  bank  as  a  copy  of  a  letter  to  the  Secretary  of  the 
Treasury,  and  which  this  deponent  believes  to  be  a  true  copy  thereof. 

WM.  SHARP,  Jb. 

Subscribed  and  sworn  to  this  5th  day  of  March,  1859,  before 

GEO.  W.  MORELL, 
Commissioner  Court  of  Claims. 

District  of  Columbia,  Washington  County y  to  wit: 

On  this  14th  day  of  March,  1859,  Richard  Smith,  to  me  well  known, 
personally  appeared  before  the  subscriber,  a  justice  of  the  peace  in 
and  for  the  county  aforesaid,  and  made  oath  on  the  Holy  Evangely 
of  Almighty  God,  and  says  the  notes  of  the  bankn  of  the  city  of  New 
York  were  equivalent  to  specie  in  that  city,  also  in  the  District  of 
Columbia,  throughout  the  months  of  May,  June,  and  July,  1814 ; 
that  the  late  ^aid  VVilliam  Whann  died  some  years  since ;  that  he,  the 
said  William  Whann,  was  cashier  of  the  Bank  of  Columbia,  of  George- 
town, during  the  whole  of  that  year  ;  that  this  deponent  was,  during 
that  period,  also  in  the  employment  of  that  bank.  This  deponent 
further  says  that  it  was  the  practice  of  the  banks  in  New  York,  in 
the  months  of  May,  June,  and  July,  in  1814,  to  pay  the  drafts  of  the 
Treasurer  of  the  United  Stages  in  specie,  or  its  equivalent. 

RD.  SMITH. 

Sworn  before 

N.  CALLAN,  J,  P.     [l.  s.] 

Jacob  Barker,  being  duly  sworn,  says  the  facts  set  forth  in  the 
accompanying  affidavit  of  William  Sharp,  jr.,  were  unknown  to  him, 
and,  as  he  believes,  to  the  plaintiffs,  or  either  of  them,  until  after  the 
judgment  in  this  cause  was  rendered  ;  and  that  the  facts  set  forth  in 
the  two  certificates  from  the  Treasurer,  since  filed,  had  entirely  escaped 
his  recollection. 

JACOB  BARKER. 

Court  of  Claims,  March  11,  1859. 
Sworn  to  before  me. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 

Court  op  Claims,  June  20,  1859. 
I  hereby  certify  that  the  original,  of  which  the  foregoing  is  a  true 
copy,  has  been,  by  order  of  the  court,  delivered  to  the  claimants. 

E.  M.  GARNETT, 

Assistant  Clerk. 
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William  Sharp,  junior,  being  duly  sworn,  says  that  he  is  now  in 
the  employment  of  the  Mechanics'  Bank  of  the  city  of  New  York, 
where  the  books  of  the  former  Mechanics'  Bank  are  kept  by  Bichard 
Irvin,  esq.,  the  trustee  of  the  effects  of  the  said  bank,  its  charter  hav- 
ing expired;  that  the  preceding  document,  marked  A,  is  a  faithful 
transcript  from  the  ledger  in  which  the  account  of  the  said  bank  with 
Thomas  T.  Tucker,  Treasurer  of  the  United  States,  was  kept;  and  that 
the  paper  hereunto  appended,  marked  B,  was  reported  to  deponent  by 
the  teller  of  the  said  bank  as  having  been  furnished  Jacob  Barker  many 
years  since  by  the  said  bank  as  a  copy  of  a  letter  to  the  Secretary  of 
the  Treasury,  and  which  this  deponent  believes  to  be  a  true  copy 
thereof. 

WILLIAM  SHAEP,  Jr. 

Subscribed  and  sworn  to  this  5th  day  of  March,  1859,  before  me. 

GEOEGE  W.  MOBELL, 
Commissioner  of  Court  of  Claims. 

District  of  Columbia,  Washington  County ^  to  wit : 

On  this  14th  day  of  March,  1859,  Bichard  Smith,  to  me  well  known, 
personally  appeared  before  the  subscriber,  a  justice  of  the  peace  in 
and  tor  the  county  aforesaid,  and  made  oath  on  the  Holy  Evangely  of 
Almighty  God,  and  says  the  notes  of  the  banks  of  the  city  of  New 
York  were  equivalent  to  specie  in  that  city,  also  in  the  District  of 
Columbia,  throughout  the  months  of  May,  June  and  July,  1814;  that 
the  late  William  Whann  died  some  years  since;  that  he,  the  said  Wil- 
liam Whann  was  cashier  of  the  Bank  of  Columbia,  of  Georgetown, 
during  the  whole  of  that  year;  that  this  deponent  was,  during  that 
period,  also  in  the  employment  of  that  bank. 

This  deponent  further  says  that  it  was  the  practice  of  the  banks  in 
New  York,  in  the  months  of  May,  Juno  and  July,  in  1814,  to  pay  the 
drafts  of  the  Treasurer  of  the  United  States  in  specie,  or  its  equivalent. 

BICHABD  SMITH. 

Sworn  before 

N.  CALLAN,    [l.  s.] 
Justice  of  the  Peace. 

Jacob  Barker,  being  duly  sworn,  says  the  facts  set  forth  in  the 
accompanying  affidavit  of  William  Sharp,  jr.,  were  unknown  to  him, 
and,  as  he  believes,  to  the  plaintiffs,  or  either  of  them,  until  after  the 
judgment  in  this  cause  was  rendered,  and  that  the  facts  set  forth  in  the 
two  certificates  from  the  Treasurer,  since  filed,  had  entirely  escaped 
his  recollection. 

JACOB  BABKEE. 

Court  of  Claims,  March  11,  1859. 

Sworn  to  before  me. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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Treasury  DEPARTxMEiST, 
CompiroUer'a  Office^  March  26,  1855. 

8iR  :  Yours  of  the  19th  iQstant  arrived  this  morning;  and  in  reply 
I  inform  you  that  it  is  not  in  the  power  of  this  office  to  give  you  the 
information  you  desire  respecting  commissions  paid  upon  the 
$25,000,000  loan  referred  to  by  you  ;  also  that  I  am  advised  that  a 
full  investigation  in  reference  to  said  loan  was  made  in  the  Register's 
office,  and  that  the  information  you  ask  cannot  be  found  in  this  de- 
partment. 

Yours,  respectfully, 

ELISHA  WHITTLESEY,  Comptroller. 

SkQQ^  Barker,  Esq.,  New  Orleans. 

P.  8. — The  abstract  your  letter  enclosed  is  herewith  returned. 


New  Orleans,  March  19,  1855. 

Dear  Sir  :  Be  pleased  to  accept  my  thanks  for  your  very  prompt 
attention  to  my  request.  I  am  very  much  obliged  by  the  stai^ement-s 
you  were  so  kind  as  to  i'urnish,  and  with  reluctance  I  yield  to  the  ne- 
cessity of  troubling  you  further  in  the  business. 

You  have  herewith  an  abstract  from  the  statement  furnished  of 
sundry  items,  about  some  of  which  I  would  thank  you  for  a  little 
further  information,  if  to  be  found  on  the  books  of  the  Treasury  De- 
partment. The  information  required  is  in  relation  to  the  items  paid 
for  commissions  on  loans  ;  if  you  will  cause  the  blanks  appertaining 
thereto  to  be  filled,  and  return  the  enclosed  list  td  me,  I  shall  be  much 
obliged.  As  relates  to  the  items  paid  for  other  services  or  expenses, 
I  do  not  wish  any  explanation. 

With  great  respect,  I  have  the  honor  to  subscribe  myself  your  as- 
sured friend, 

JACOB  BARKER. 

Hon.  Elisha  Whittlesby, 

Comptroller  of  the  IVeasury^  Washington^  D.  C. 
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Treasury  Department, 
OamptrcUer's  Office^  March  5,  1855. 
Sir  :  In  accordance  with  your  request,  I  send  to  you  herewith  a 
copy  of  the  expenses  of  the  loaji  of  twenty-five  millions,  so  far  as  the 
same  are  entered  on  the  hooks  of  this  office,  under  the  head  of  mis- 
cellaneous expenses. 

Most  sincerely  yours, 

ELISHA  WHITTLESEY. 
Jacob  Barker,  Esq.,  notv  in  Washington. 
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Abdrad  of  funded  6  per  cent,  stock  SjUhe  loan  of  $10,000,000  of  18  U  standing  to  the  credit  qf 
mmdry  persons  in  tfie  books  of  William  Few^  commissioner  of  loans  in  the  State  of  New  York^  for 
the  quarter  ending  September  30,  1814. 


Names. 


Andereon,  Elbert 

Do 

Do 

Aspinwall,  Oilbert 

Andouiese,  Barent 

Bra  en,  Jam  6!) , 

Bloodgood,  Francis , 

Banks,  Mntthew , 

Braen,  MatUiias 

Boardman.  Elijah 

Bowne,  Walter 

Barker,  James 

Brass,  Thomas 

Boll,  Mitchell  B 

Byer9,Jame8 

Brower,  John  L.... , 

Bloodgood.  Abm 

Barker,  Abm 

CatUn  Lynde,  cashier 

Do 

Comstock,  Jane 

Otendeniiig,  John 

Clapp,  John 

Do 

Crooker,  Elijah,  jr 

Coles.  Jordan 

De  Feysier,  Frederic  k 

Do 

De  Bye,  Jacob  Thierry 

Decatur,  Uom.  ^'^tephen 

Penton  fc  Smith 

De  Peyster,  Mrs.  Anna,  (widow)  . 

Ksclier,  Henry 

Eafle,  Henry 

Edgar,  William 

Fish,  Richard 

Do 

Farguson,  Alexander 

Do 

Farmar,  Thomas 

Fannar,  Hannah  

Fardon,  Abm 

Floyd,  William 

Oonld,  Thomas 

Hone,  John 

Hicks,  J.  &  J.  M 

Hendricks,  Harmon 

D'l 

Do 

Hone,  Philip  J 

Hardenbrook,  John  W 

H  ubbard,  Nicholas 

Hazard.  John 

Uooes  k  1  own 

Do 

HickF,  Jenkins  k,  Co 

Do 

Do 

HaTemeyer,  William 

Havein#'yer,  Frederick  C 

Hicks,  Willet  fli  tiilas 

James,  Williapi 

Jones,  Isaac 

Jackson,  HamucI 

Ireland,  Wm.  U.,  h.  Co 

Icard,  Joseph 

Knower,  Benj 

Kennedy?  Emma 

KaalTman,  Christian  H 

Kauflman,  Chriiiiian  Henry 

Leroy,  Bayard  h.  McEvers 

Do 

Lawrence,  A.  H,  fli  Co 

LiTennore,  Samuel 

Lawrence,  ii^aac 

MaiUand,  Robert 


Commencement 
of  interest. 


July 
July 
July 
July 
July 
July 


June  17,1814 
July  2, 1814 
July  25,  1814 
June  25,  1814 
July  10,  1814 
June  25,  1814 
June    17, 1814 

dtf 

June  25,1814 
June  17,  1814 
2,  1814 
25,  1814 
10,  1814 
25,  1814 
2, 1814 
10, 1814 

do 

May  25,  1814 
June  25,  1814 
May  25,  1814 
June    17,1814 

do 

June  25,  1814 
July  25,  1814 
June  17,  1814 
July  10,  1814 
June  25,  1814 
July  25,  1814 
June  25,  1814 
July  2,  mu 
July     10,  1814 

do 

May  25,  1814 
July  10,  1814 
June    17,  1814 


July 
June 
June 
June 


May     25,  1814 

do 

July  2,  1814 
June    17,  1814 

...     do 

June  25,  1814 
July  10,  1814 
June  17,  1814 
May     25,  1814 

do 

do 

June  25,  1814 
2,  1814 
25,  1814 
17,  1814 
25, 1814 

do 

July     25,  1814 

June    25,  1814 

25,  1814 

2,1814 

2%  1814 

25,1814 

do 

July  25,1814 
June     17,1814 

do 

June  25,1814 
SIS  1814 
10,1814 
25,1814 
17,1814 

....  .do 

June  25,1814 
May  25,1814 
June     25, 1814 

......do 

....do 

July  9,1814 
June     35,1814 


July 
July 
July 
June 


July 
July 
May 
June 


No.  of 
days. 


106 
91 
68 
98 
83 
98 

106 

106 
96 

106 
91 
68 
63 
68 
91 
83 
83 

129 
98 

129 

106 

106 
98 
68 

106 
83 
98 
68 
98 
91 
83 
83 

129 
83 

106 


129 
129 
91 
106 
106 
98 
83 
106 
129 
129 
1-29 
98 
91 
98 
106 
98 
98 
68 
98 
68 
91 


68 

106 

106 

98 

68 

83 

199 

106 

106 

98 

129 

98 

98 

98 

91 

06 


Amount  of 
principal. 


956,818  18 

211  36 

23,000  00 

12,500  00 

5,681  81 

3,488  37 

17,045  45 

2, 2 '2  72 

11,816  84 

6,818  18 

3,977  27 

10,000  00 

1,704  54 

2,400  00 

5.fi81  81 

■■.■J7-»  7-2 

1     :«3  63 

1^.09  09 

)^   ..-83  84 

./rtl  82 

i    109  09 

■      18  18 

1.  ,10  58 

■.',:!48  21 

I    136  33 

j, J 09  09 

28, 409  09 

42,227  27 

285  00 

13,068  18 

11,363  63 

6,818  18 

66,(^66  60 

5.681  81 

11,363  63 

515  71 

3,584  29 

227  27 

227  27 

941  28 

1,331  44 

^,000  00 

2,272  72 

17,045  45 

100,000  00 

2,272  72 

25,01(0  00 

34,0!K)  90 

22,727  27 

10,000  00 

2,272  72 

400  00 

5,000  00 

11,363  63 

113,6%  36 

10,400  66 

6,606  82 

7.303  42 

2,.5(j0  00 

2,500  00 

11,363  63 

14,204  .M 

4,545  45 

5,000  00 

6,000  00 

11,363  63 

13,636  36 

227  27 

9,681  81 

568  19 

ll,3n3  63 

60,140  89 

51,261  61 

1,500  00 

38,409  09 

2,973  73 


Amount  of 
interest. 


#981  96 

3  13 
355  00 
199  73 

76  88 

55  73 
S94  50 

39  37 
188  89 
117  83 

59  00 
110  86 

83  05 
26  50 

84  39 

30  75 
153  77 
334  60 

1,691  81 
119  49 
58  91 
117  83 

75  28 
96  03 
19  63 

46  19 
453  92 
488  16 

4  54 
193  89 
153  77 

92  36 
1,402  17 

76  88 
196  33 

10  83 
73  26 
4  76 
3  37 
16  35 
22  99 

31  95 
30  75 

394  59 
3,103  26 

47  80 
525  81 
544  69 
337  17 
159  78 

39  37 
6  39 

79  88 
125  98 

1,815  70 
116  57 
98  03 

80  96 
39  94 
30  94 

13d  98 
345  43 

78  55 

79  88 
66  52 

153  77 

386  80 

3  91 

98  17 

9  07 

339  00 

960  94 

819  06 

83  96 
421  49 

36  31 
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Abttrad  of  funded  iixper  cent.  </odb— Continued. 


Names. 


Maitland,  Robt.,  and  Alexander  Wilson,  trusteea 

Metcalfe,  Oeorge 

Murray,  John,  &  Sons 

Major  &  Gillespie 

McKell,  Jane 

Nicholson,  Mrs.  Frances , 

NicnII,  Francis  H.,  &  Co ,  

President,  Directors  &  Co.,  Bank  of  America 

Presidtni,  Directors  &  Co^  New  York  Slate  Bank.  Albany 

President,  Directors  &  Co.,  Mechanics  and   Farmers' 

Bank.  Albany , 

Do do do 

Prime,  Ward  fli  Sands 

President,  Directors  &  Co..  City  Bank 

Do do 

Do... do 

President,  Directors  &  Co.,  Bank  of  Cape  Fear 

President,  Directors  &  Co.,  Mecbanics' Bank 

President  and  Directors  Manhattan  Company 

Kemsen,  Abraham     

Remsen,  Henry,  and  others.... 

Blldell,  Jobn,  President 

Do 

Seaman,  J.  fli  W 

Salles,  Laurent 

Storm,  Qarret 

Sage,  Ebenezer 

SlidelljJohn 

Do 

Steel,  Isabella,  Philip  Grim,  and  J.  Lovett,  executors 

St.  John,  Samuel 

Shute,  John 

Smith,  Daniel 

Stngp,  Thomas  h.  Peter 

Smith  &.  Nicoll 

Stagg,  Thumaa 

8mith,John ... 

Titaa  &  Avery 

Tn'dwell,  Benjamin 

Towneend,  (saiah 

Trant,  Junies 

Tracey,  Elisha 

Towneend,  Robert 

Thonipoon,  S.imuel  M.,  executor 

Van  Beiircn,  John 

Vail  Kinsbertfer,  J.  H  ,  Kt 

Van  Gieson,  Marsellus  M ■ 

Van  Beuren,Courtland 

Van  Ness,  lion.  W.  P 

Vernon  &  Rogers 

Watts,  John 

Wallace,  George , 

Wright,  Augustus 

Warren ,  Esaias  &  Co 

Webb,  John 

Fates,  John  W.,  esq 


Commencement 
ot  interest. 


June    35,1814 

do 

July     25,1814 
do. 


June    17,1814 

do 

July  10,1814 
May  25,1814 
June     17,1814 


May 
July 
June 
July 
June 
July 


July 
June 
June 
May 


June 
July 
June 
June 
Jifne 


25,1814 
25,1814 
2.*),  1814 
10,1814 
25,1814 
25,1814 

do 

June  17,1814 
10,1814 
25,1814 
17,1814 
25J814 
June  25,1814 
June     17,1814 

do 

June  95,1814 
17,1814 
25,1814 
2.'),  1814 
27,1814 
25,1814 

do 

do 

1,1HI4 
10,1814 

do 

do 

May  25.1814 
25,1814 
17,1814 
25, 1814 
17,1814 
10,1814 
17,1814 
25,1814 

do 

do 

June  17,1814 
25,1814 
10,1814 
17,  i  814 
2.%  1814 
17,1814 

do 

do 

do 


July 
July 


June 
June 
June 
June 
July 
June 
June 


Juno 
July 
June 
June 
June 


No.  of 
days. 


98 
68 
68 
106 
106 
83 
128 
108 

129 
68 
98 
83 
98 
68 
68 

106 
83 
9d 

106 

129 
98 

106 

106 
98 

106 
68 
98 
96 
98 
P8 
98 
Iqr. 
83 
83 
83 

129 
98 

106 
98 

106 
83 

106 
98 
98 
98 

106 
96 
83 

106 
98 

106 

106 

106 

106 


Amount  of 
principal. 


$1,758  90 

3,111  02 

23,544  96 

12,000  00 

1,136  36 

1,704  54 

13,636  36 

20»,090  91 

113,636  36 

156,818  18 

56,818  18 

450  81 

473,011  .16 

187,173  73 

113,636  36 

113,638  36 

164,772  72 

227,272  TO 

2,500  OU 

6,818  16 

509,735  63 

36,129  16 

11,363  63 

10,000  00 

10,000  00 

1,022  72 

14,017  52 

8,243  25 

22,727  97 

3,000  00 

5,000  00 

4.200  00 

22,727  27 

11,012  73 

5,6<^1  81 

26,409  09 

24,«.0  00 

1,200  GO 

5,681  81 

500  00 

5,113  63 

340  90 

30,454  54 

10,000  OU 

1,875  00 

10.000  00 

4,545  45 

28.710  S3 

11,363  63 

17,045  45 

410  70 

21,033  73 

19,318  18 

2,a:2  73 

3,840  90 


Amount  of 
interest. 


fi38  1D 

49  70 

261  (13 

1X<(M 

19  83 

S9  44 

184  53 

4,397  61 

1,963  93 

3,309  16 

62)93 

7» 

6.401  06 

2,990  69 

1,259  86 

1.259  » 

2,e47  59 

3,075  59 

39  94 

117  63 

10,721  04 

577  87 

196  33 

172  83 

159  78 

17  66 

155  40 

13170 

3:i5  78 

47  93 

79&i 

67  12 

149  15 
76  6? 
3^5.S 
50jJ  00 
19  17 
98  17 
IK 
88  .T7 
460 
aw  49 
159  > 
29  95 
159  7t 
76  55 
458  73 
153  77 
294  59 
655 
363  31 
333  t« 
39  27 
49  (^ 


I  certify  the  foregoing  to  be  a  correct  copy. 

TasAtURT  DsPARTMBHT,  Aegtffer'«  Office^  September  4, 1656. 


F.  BIOGEB,  RegiHer. 
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Ahtiraet  of  funded  six  per  cent,  stock  of  i^  loan  of  $10,000,000  of  18U  standing  to  the  credU  qf 
sundry  persons  in  the  bi'oks  of  William  Few,  eommitnoner  qf  loans  in  the  State  qf  yew  York,  for 
Iks  quarter  ending  Slst  qf  December,  1814. 


Names. 


Anderson,  Elbert 

1  •<> supplemental , 

Do .*::  do 

Do do 

AsplnwAil,  Gilbert do 

Do        

Andaric«e,  Barent 

Do supplemental. 

AlezandKr,  David,  President 

Boardman,  Elijah 

Braen,  Jnm«s 

Bloodxood,  Francis,  of  Albany 

Btood^ood,  !•  rancid 

Banks,  Mttttiiew 

_         Do  supplemental. 

Bnien,  Matthias 

Bowne,  Walter 

Do supplemental. 

Barker,  James 

'^ supplemental. 

Brass,  Thomas 

Bull,  Mitchell  B 

Do supplemental. 

Byers,  James , . , . 

Brower,  John  L 

Do supplemental. 

Bloodgood,  Abraham 

^    ^    Do supplemental. 

Barker,  Abraham. 

Do supplemental. 

Bog^B,  James 

Bo^»,  LivinfEKton  &  Co 

Bouactt,  Peier 

Do supplemental 

Baring  BrotherK  it  Co 

Berger,  Kloy , 

Do supplemental 

Brunei,  Frerferirk 

'^ .supplemental . 

Catlln,  Lyndc,  ca.4hter 

Do supplemental. 

Do ...do 

Corastock,  Sauiuel 

Clapp,Johu 

Do supplemental. 

Do do 

Clendening,  John 

Do supplemental , 

Crocker,  Elijah, J r 

Do ...supplemental. 

Coles,  Jordan 

Delapierp,  David 

De  Peyster,  Frederick 

Do supplementil. 

Do do 

De  Rye,  Jacob  Thierry 

Dectfiur,  Comuiudore  Stcplicn 

Do supplemental. 

Denton  k,  Pmiih 

De  PeysiPf,  Mrs.  Anna 

Depau,  Prancid 

Do supplemental. 

Denton  1(  Smith do 

Bscber,  Henry 

Do supplemental, 

Eagle,  Henry 

Do supplemental , 

Bdgar,  W 

Do supplemental. 

Elmendorf,  Edmund 

Do  supplemental. 

Fish,  Richard 

Fanuson.  Alexander 

Fardon,  Abraham.   

Forvythe,  Russell 

Farinar,  Thomas 


'.ommencenient 
of  interest. 


1, 1814 
17, 1814 
2,  1814 
05,  1814 
25,  1814 
1,  1814 

do 

July  10, 1814 
June  17,  1814 
Oct.  1,1814 
.do 


Oct. 
June 
July 
July 
June 
Oct. 


.do. 


.do. 


Oct. 
July 
Oct. 
May 
Oct. 


do 

June  17,1814 
Oct.       1, 1814 

do 

July  2, 1814 
Oct.  1, 1814 
July  35,  1814 
Oct.   1, 1814 

....  do 

July  35, 1814 
Oct.       1, 1814 

do.  

July     10, 1814 

1,1814 

10,  1814 

1,  1814 

25,  1814 

,  v.^..       1, 1814 

I     ...do.  

I  July     10, 1814 

'   do 

,  Oct.       1, 1814 

i  ....  do 

July  10, 1814 
June    17,  1814 

do 

I  Oct.        1,1814 

I  May     35,  I8l4 

June    25,  1814 

Oct.       1,  lei4 

...  do 

July  2%  1814 
June  25,1814 
Oct.  I,  1814 
Juno  17,  1814 
Oct.  1,  1814 
June  17,  If  14 
Oct.  I,  1814 
July  10,  1814 
Oct.  1,  1814 
June  2'^  1814 
July  25,  1814 
Oct.        1,  1814 

do 

July  2,  1814 
Oct.       1,  1814 


.do. 


July     10,  1814 

do 

do 

Oct.       1, 1814 

25,1814 
1,1814 

10,  1814 
1,  1814 
June  17,  1814 
July     lU,  1814 

do 

Oct.  1,1814 
do 


May 
Oct. 
July 
Oct. 


No.  of 
days. 


do. 

July      2, 1814 
Oct.       1,  1814 


Iqr. 
198 
183 
160 
lUO 

Iqr. 

S% 
198 
Iqr. 
Iqr. 
Iqr. 
Iqr. 

196 
183 

\v- 

160 
l,r. 
Iqr. 

ITS 

s% 

Iqr. 
2il 

Iqr. 

Iqr. 
n5 
175 

Iqr. 

Iqr. 
175 
198 
198 

Iqr. 
321 
190 

Iqr. 

Iqr. 
160 
190 

Iqr. 
198 

Iqr. 
198 

Iqr. 
175 

Iqr. 
190 
160 

Iqr. 

Iqr. 
183 

Iqr. 

Iqr. 
175 
175 
175 

'&'; 
MS 

175 
176 

Iqr. 

Iqr. 

Iqr. 
lrt.1 

Iqr. 


5M),029  54  I 
5,681  81   ' 

21   13 

2,300  (H) 

1,250  00 

12,500  00 

5,681  81 

568  18 

68,181  81 

6,818  18 

3,488  37 

666  67 

16,  .178  78 

2,3751  72 

237  27 

11,816  84 

3,977  27 

397  72 

10,000  00 

KOOO  00 

1,704  54 

2,400  00 

240  00 

5,681  81 

2,27-2  72 

227  27 

11,363  63 

l,1.«  3i 

15,y('9  09 

1.5H0  90 

3,(:05  04 

2,641  38 

11,363  63 

1,136  a^ 

2i,2fi0  77 

11,331  44 

l,Ut3  14 

17,04.>  45 

1,704  54 

111,.^65  66 

568  18 

10..')P8  3.-^  I 

3,  K.g  09 

7,058  82 

231  82 

471  03 

6,818  18 

681  81 

1,136  .% 

113  63 

3,409  09 

3.4(<9  09 

36,818  18 

2,840  90 

810  90 

2'*5  00 

13,(Ki8  18 

1,306  81 

1U:j63  63 

6.818  18 

82,7-.«7  27 

2,2/2  72 

1,1.%  :« 

68,6(6  66 

6,666  66 

5,681  81 

56:*  18 

ll,3rt3  63 

1,136  36 

11,363  63 

1,136  36 

4,000  00 

454  54 

9,000  00 

5.681  81 

941  S8 


Amount  of 

interest. 

$1,200  44 

183  40 

06 

60  00 

38  73 

187  50 

85  83 

16  30 

2,201  03 

103  37 

52  33 

10  00 

245  66 

34  03 

733 

177  35 

59  65 

11  86 

150  00 

26  08 

85  56 

36  00 

635 

85  33 

34  09 

6  47 

170  45 

:«  41 

2.')8  64 

57  31 

•   57  07 

39  63 

324  32 

.32  41 

333  91 

1C9  97 

32  35 

540  37 

5i  01 

1,673  48 

20  45 

:m  99 

51  It 

105  88 

6  11 

14  57 

103  S7 

22  09 

17  04 

365 

51  14 

97  84 

552  87 

87  98 

31  9J2 

4  27 

196  02 

38  98 

170  45 

103  37 

648  44 

64  84 

33  41 

1,000  00 

240  21 

85  23 

16  2M 

170  45 

36  67 

324  22 

3-2  41 

60  on 

6  81 

.*»  00 

1U9  hb 

14  11 
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Names. 


Parmar,  Hannah 
Floyd,  William. 

Do supplemental. 

Gould,  Thomas,  of  Albany 

Gould^  Thomas 

Hick8,J.  fc  J.  M  

Hickock,  Samuel 

Hone,  John 

Do supplemental 

Hendricks,  Harmon 

Do supplemental 

Do do 

Do do 

Hone,PhUipJ 

Do supplemental 

Hardenbrook,  John  W 

Hubbafd,  Nicholas 

Hazard,  John 

Uones  &,  Town 

Do supplemental 

Do do 

Harper,  Arthur 

Heartt,  Philip 

Hart,  Richard  P 

Hicks,  Jenkins  fc  Co 

Do supplemental 

Do do 

HavemAyer,  William 

Do ,  supplemental. 

Havemeyer,  Frederick  C 
Hicks,  AVillet  &  Silas 

Do supplemental. 

Ireland,  William  H.  &  Co 

Icard,  Joseph 

Ireland, *John 

Do supplemental 

Jackpon,  Samuel 

James,  William 

Jones,  Isaac 

Do supplemental 

Knower,  Benjamin 

Kennedy,  Emma 

Kauffmann,  Christian  H 

Do supplemental. 

Do do 

Leroy,  Bayard  &  McEvers 

Do 

Do supplemental 

Laurence,  A.  H.  &  Co 

Do supplemental 

Livemiore,  Samuel 

Laurence,  Isaac 

Leonard,  Bnrnum 

Maitland,  Robert 

Maltland,  Robert,  and  Alex.  Wilson,  trustees 

Metcalf.  George 

Major  fc  Gillespie , 

McKell,  Jane 

Mullett,  Thomas,  &  Co 

Nicholson,  Mrs.  Frances 

President,  Directors  k.  Co.,  Bank  of  America 

Do do supplemental 

Do do do 

President,  Directors  &  Co.,  New  York  State  Bank 
President,  Directors  &  Co.,  Mechanics  and  Farmers*  Bank, 

Albany 

Prime,  Ward  &  Sands, 


Do supplemental . 

President,  Directors  &  Co.,  Oity  Bank 

Do do supplemental. 

Do do do 

Do do 

President,  Directors  &  Co.,  Bank  of  Cape  Fear 

President,  Directors  &  Co.,  Mechanics'  Bank 

Do do supplemental. 

president  and  Directors  of  Manhattan  Go 

Do .....do supplemental. 

Remsen,  Abraham 

Do supplemental. 

Remsen,  Henrv,  and  others 

Rhinelander,  WilliaiD 


Commencement 
of  interest. 


Oct.   1, 1814 

do.  

July  10, 1814 
Oct.  1, 1814 
do , 


do 

June  17,1814 
Oct.  1, 1814 
May  25, 1814 
Oct.  1,  1814 
May  35,  1814 
June  35,1814 
July  3, 1814 
Oct.  1, 1814 
June  35, 1814 
Oct.       1, 1814 

do. 


.do. 


do 

July  25, 1814 
June  25,1814 
July  26, 1814 
July  10, 1814 
June  17,1814 
Oct.  1,  1814 
July  25, 1814 
July  2,  1814 
Oct.  1,  1814 
lune  25,1814 
Ocu       1, 1814 

do 

July  25,  1814 
Oct.       1,  1814 

do    

July     10, 1814 

do. 

Oct.       1, 1814 

do 


.do. 


June  17,1814 
Oct       1, 1814 

, do 

do 

June  17,1814 
June  25, 1814 
Oct.       1,1814 

do 

May  i5, 1814 
Oct.  1,  1»<14 
June  25,1814 
Oct.       1,  1814 

do 

do 


.do. 


do. 
.do. 
.do. 


.do. 
.do. 


.do. 


do, 

May  25,1814 
June  85,1814 
Oct.       1, 1814 


do 

do 

June  35,1814 
Oct.  1,1814 
June  25, 1814 
July  10,  1814 
July  35,  1814 
Oct.       1, 1814 

do 

June  17, 1814 
Oct.  1,  1814 
July  '  10, 1814 
Oct.  1, 1814 
June  25,  1814 
Oct.  1, 1814 
do 


No.  of 
days. 


Iqr. 
Iqr. 
175 
Iqr. 
Iqr. 

S% 

Iqr. 

331 

'Mi 

190 
183 

'Si 

Iqr. 

Iqr. 

qr. 

\%i 
190 
159 
175 
198 

'.% 

183 
190 

iqf: 

160 
Iqr. 

S% 

175 

Iqr. 

Iqr. 

'?& 

Iqr. 

Iqr. 

Iqr. 
198 
190 

Iqr. 

s% 

Iqr. 
Iqr. 
Iqr. 
Iqr. 
Iqr. 
Iqr. 
Iqr. 

qr. 

qr. 

qr. 

'Si 

190 

Iqr. 

Iqr. 

MSi 

\^ 
175 
160 

Iqr. 

Iqr. 
196 

Iqr. 
175 

1% 
Iqr. 
li|r. 


Amount  of 
principal. 


ftl,331  44 

3,27-2  72 

227  37 

666  67 

16,378  78 

2,273  73 

13,636  36 

100,000  00 

10,000  00 

81.818  17 

2;500  00 

3,409  09 

3,373  72 

10,000  eo 

1,000  00 

2,273  72 

400  00 

5,000  00 

124,999  99 

1,136  36 

11,963  63 

14,000  00 

2,272  72 

.3^409  m 

34;3I0  90 

1,770  40 

660  68 

3,5(i0  00 

2.50  00 

3,500  00 

11,363  63 

1,136  36 

6,000  00 

32  19 

5,681  81 

568  18 

5,000  00 

14,304  54 

4,545  45 

454  51 

13,636  38 

2-27  27 

6,250  00 

568  18 

56  81 

11,363  63 

140  89 

],\3i\  36 

17.726  94 
1,772  69 
1,500  00 

28,409  C9 
2,600  00 
2,279  73 
1,758  90 
3,111  12 

12,000  00 
1,136  36 

33,818  18 

1,704  54 

269,090  91 

20,909  09 

6.000  00 

113,638  36 

313,636  36 
5.'i0  81 
55  08 

757, 103  26 
17,045  45 
47,301  13 
11,36163 

113,636  36 

188,317  68 
16.477  37 

3^27. 372  72 

22.727  27 
3,5(Ni  00 

250  W) 
6,818  18 
90,134  67 


Amount  of 
intere«l. 


$19  97 

34  09 

6  46 

10  00 

SS45  68 

34  09 

440  17 

1,500  00 

360  32 

1,2:27  37 

90  06 

105  60 

67  80 
150  00 

30  97 
34  09 

6  00 
75  00 

1,875  00 
39  63 
353  03 

363  95 
64  84 

no  03 

364  66 
46  90 
19  71 
37  50 

7  74 
37  50 

170  45 

39  63 
90  00 

48 

163  10 

16  31 

75  00 

933  06 

68  18 
14  66 

S04  54 
340 
93  75 
18  33 
1  75 
170  45 
3  10 

40  93 
S65  90 

54  90 

93  50 
426  13 

39  00 

94  09 
96  37 


180  00 

17  04 

507  97 

35  56 

4,036  36 

735  39 

185  86 

1,704  54 

3,904  54 

8  3) 

1  70 

11,356  53 

507  38 

1,349  61 

996  43 

1,704  54 

9,834  76 

531  90 

3,409  09 

648  45 

37  50 

7  74 

103  97 

459  01 
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Names. 


Commencement 
of  interest. 


No.  of 
days. 


Amount  of 
principal. 


Amonm  of 
Interest. 


Rhinelander,  Wm supplemental. 

Slidell,  John,  President 

Do supplemental. 

Do do 

Seaman,  J.  &  W  

Salles,  Laurent 

Do supplemental. 

Btorm.Garrit 

Sage,  Ebeneser 

Selden,  Joseph  D 

Selden,  Charles 

Steel,  Isabella,  Philip  Qrim,  and  J.  Lovett,  executors 

Do supplemental. 

St.  John,  Samuel 

Shute,Jobn    

Smith,  Daniel 

Stagg,  Thomas  &  Poter 

Do  supplemental. 

Stagg,  Thomas,jr 

Do supplemental. 

Smith  fc  NieoU 

Do supplemental . 

Smith,  John 

Do supplemental. 

Smith,  Edmund 

Smith,  Dennis  A 

Do •  ....supplemental. 

Smith,  Edmund..'. do... 

Titos  &  Avery • 

Do supplemental. 

Tredwell,  Benjamin 

Townsend,  Isaiah 

Trant,  James  

Tracey,  Elisha 

Timberiake,  John  B 

Do supplemental. 

Townsend,  Robert 

Thompson,  Samuel  M.,  executor 

Do supplemrntal 

Van  Buren,  John 

Van  Kinsbergeii,  J.  II.,  Kt 

Van  Gieson,  Maraelua  M ., 

Van  Buren,  CoertJand 

Do supplemental. 

▼an  Ness,  Hon.  Wro.  P  

Do .6upplemtnt.ll. 

Vernon  fc  Rogers 

Do supplemental 

Vroora.G.  B.,  cashier 

Do supplemental. 

WalU,  John,  of  New  York 

Watts,  John,  e«iq 

Do supplemental. 

Wallace,  Oeorgi* 

Wright.  A  ugiistus 

Do bupplemental 

Warren,  E«aia8  &  Co 

Webb,  John 

Williams,  John 

Vai-w,  John  W 


June  25,1814 

Oct.  1, 1814 

May  95,1814 

June  25,1814 

Oct.  1, 1814 


do 

June  17,1814 
Oct.       1. 1814 

do 

June    17,1814 

do 

Oct.  1, 1814 
June  27,1814 
Oct.       1, 1814 

do 

do 


July 
Oct. 
July 
Oct. 
July 
Oct. 
July 
Oct. 
Aug. 


.do. 


1, 1814 

1,1814 

10,  1814 

1,1814 

10, 1814 

1,  1814 

10,  1814 

I,  1814 

29,  1814 

do 

July  10, 1814 
Oct.  1, 1814 
May  25,1814 
Oct.  1, 1814 
do 


do 

do 

July     10, 1814 
do 

Oct.     1,  iei4 

....do 

June  17,1814 
Oct.  1,  1814 
do 


do , 

....do 

Juno  17,1814 
Ocr.  1, 1814 
June  26, 1814 
Oct.       1, 1814 

10,  lc(14 
1,1814 

25,  1814 
1, 1814 

do , 

June  17,1814 
Oct.       1, 1814 

.....do 

June  17,1814 
Oct.       1,  1814 

do , 

do 

do 


July 
Oct. 
May 
Oct. 


190 

Iqr. 

221 

190 

Mj; 

1% 

}V; 

198 

198 
Iqr. 

188 
Iqr. 
Iqr. 
Iqr. 
Iqr. 

184 
Iqr. 

175 
Iqr. 

176 
Iqr. 

175 
Iq-. 

15/5 

1-25 
175 

Iqr. 
S21 

Iqr. 

iqr. 

Iqr. 

S% 

175 
Iqr. 
Iqr. 

198 
Iqr. 
I  qr. 
iqr. 
Iqr. 

198 
Iqr. 

190 
Iqr. 

175 
Iqr. 

2:21 
Iqr. 
Iqr. 

198 
Iqr. 

198 
Iqr. 
Iqr. 
Iqr. 
Iqr. 


93,013  46 
545,864  78 

50,973  56 
3,613  91 

11,963  63 

10,000  00 
1,000  00 

10,000  00 
1,0S2  72 
S,840  90 
ij,840  90 

22,727  97 
«,Q7*l  72 
3,UO0  00 
5,000  00 
4,200  00 

22,727  27 

2,272  72 

5,681  81 

568  16 

11.022  73 
1,102  27 

28,409  09 

2,840  90 

13,636  M 

113,686  36 

11,363  63 

1,383  63 

24,200  UO 

2,420  00 

1,200  00 

5,681  81 

5U0  00 

5,113  63 

2,727  97 

27a  72 

340  90 

20,454  54 

2,045  45 

10,000  00 

1,875  00 

10,000  00 

4,543  45 

454  54 

28,710  22 

2,871  02 

11,363  63 

1, 133  36 

340,909  09 

34,090  90 

666  67 

16,378  78 

1,704  5-4 

410  70 

21.023  72 
2,t03  27 

19,318  18 

9,272  72 

700  00 

2,840  90 


$93  34 
8,187  97 
1,836  70 
lU  91 
170  45 
l.'SOOO 
39  98 
150  00 

15  33 
91  68 
91  60 

340  BO 
69  66 
45  00 

75  OU 
63  00 

340  90 
68  19 
85  29 

16  91 
165  33 

31  34 
426  13 

81  06 

204  54 

2,315  95 

231  59 

38  90 
363  00 

87  23 
18  00 
85  28 

750 

76  70 

77  80 
7  78 

5  11 
306  81 

66  09 
150  00 

28  12 

150  00 

68  18 

14  66 

430  65 

88  93 
170  45 

32  41 
.5,113  64 
1,^8  35 

10  00 

245  68 

54  00 

6  16 
315  34 

67  88 
989  77 

34  09 
10  50 
49  61 


I  certify  the  foregoing  to  be  a  correct  copy. 

Trsasdbt  DxpAaTHBHT,  Regiaer*t  Office,  Sepiember  4,  1856. 


F.  BIGGER,  RMgidtr. 


Rep.  C.  C.  258 16 
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E.   R.   WARD  AND   OTHERS. 


A. 

For  and  in  consideration  of  the  reserved  right  of  Jacob  Barker,  I, 
Eichard  Irvin,  sole  acting  trustee  of  the  late  Mechanics'  Bank  of  New 
York,  hereby  transfer  and  set  over  unto  R.  R.  Ward,  F.  G.  Halleck, 
and  Jacob  Little,  assignees  of  Jacob  Barker,  all  claims  on  the  gov- 
ernment of  the  United  States  arising  from  one  hundred  thousand 
dollars  stock  in  the  ten  million  loan,  part  of  the  twenty-five  million 
loan  of  eighteen  hundred  and  fourteen,  standing  in  the  name  of  Henry 
Kuhl,  cashier  of  the  Farmers  and  Mechanics'  Bank,  Philadelphia,  in 
the  year  eighteen  hundred  and  fourteen,  on  the  books  of  the  treasury 
of  the  United  States,  when  more  favorable  terms  were  allowed  for  a 
further  portion  of  the  said  twenty-five  million  loan  than  had  been 
allowed  for  the  said  ten  million  loan.  It  being  distinctly  understood 
that  the  subscribers  do  not  guarantee  the  recovery  of  anything,  and 
that  they  are  not  to  be  held  liable  for  the  expenses  of  pursuing  the 
alleged  claim  or  in  any  other  way;  this  being  a  mere  renunciation  of 
their  right,  if  they  have  any,  in  favor  of  the  actual  owner  of  the 
stock  at  the  time  issued  to . 

In  witness  whereof  the  said  Eichard  Irvin  subscribed  these  pre- 
sents at  the  city  of  New  York,  this  9th  day  of  February,  1859,  in 
presence  of  Gideon  De  Angelis,  cashier  of  the  said  Mechanics'  Bank 
under  its  new  organization. 

EICHAED  lEVIN,  Trustee. 

Witness :  G.  De  Angelis,  Cashier. 


B. 

Funded  stock  in  the  books  of  the  United  Slates  commissioner  of  loans  for  New  Fork,  ontheSltl  Avgvd, 
1814,  tn  tne  names  qf  the  foUowtng  persons.     No  transfer  on  that  day. 


Names  of  stocklioldera. 


Date  from  which  Amount  of  .      Total 
iaierest  runs,      each  date.  *    amount. 


Leroy,  Bnyurd  &.  HcEvera. 

JohnSlidcll 

Do 


June    95,1814 

do 

July     25,1814 

Henry  Escher i  May     25,1814 

Gilbert  Ai'pinwall ,  June    25,1814 

Mathias  Uruen do 

James  Barker July      25,1814 

~  June     25,1614 

do 

do 

do 

July  25,1814 
June  25,1814 
July  25.1814 
June     25,1814 

do 

do 

July  25,1814 
June     25,1814 

do 

do 

do 

do 


98,243  25 
14,017  52 


Abraham  Pardon. 

Philip  J.  Hone 

William  HavKmeyer 

Frederic  Havenieyer 

William  H.  Ireland 

S.  Livermore 

A.  H.  Lawrence 

Kobert  Maitland 

Kobert  Maitland  and  Alexander  Wilson. 

George  Metcalfe 

John  Murray  &  Sons 

Magcr  &  Gillecpie 

Samuel  Jackson ... 

J.  8.  St.  John 

Abraham  Remsen 

Garret  Storm 


$60,140  89 

»,260  77 

66,666  66 

12,500  00 

1K816  84 

10.0UO  00 

2,000  00 

lO.O^'O  OO 

2,50U  UO 

2,500  00 

6:««  00 

1,500  00 

3,6T0  70 

2:273  73 

i;758  90 

3,111  02 

93.544  96 

12,000  00 

5,0U)  00 

3,(KK)  00 

9,500  00 

10,000  00 
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B. — ISmded  itoek  in  the  bookt  of  the  United  SlateB  conmimoner  of  locnUj  j^.— Continued. 


Names  of  Btockholdcra. 


Date  from  which 
interest  rans. 


Amount  of 
each  date. 


Total 
amount. 


John  Shute 

Daniel  Smith.. 

Titus  &  Avery 

Jobn  Van  Buren « 

William  P.  Van  Nets 

M.M.  Van  Gleson 

Augustus  Wrifbt , 

John  Hazard 

Jordan  Coles .., 

Elisha  Tracy... , 

Jane  McKell 

William  Blagbome  , 

Vernon  &,  Rogers 

Laurent  Sallea 

Isabella  Steel,  P.  Grim,  and  J.  Loveli  , 

Oeorge  Wallace. 

J.  H.  Van  Kinsberger , 

Jobn  Clendening 


June    95,1814 

do 

May  3.%  1814 
June     25,1814 

do 

do 

Jane  17,1814 
June  25,1M4 
July  10,1814 
June     17,1814 

do 

June  S5,1814 
10,1814 
17,1HI4 
27,1^14 
25,1814 

....  do 

Jane     17,1814 


July 
June 
June 
June 


$5,000  00 

4.200  00 

24,y00  00 

10,000  00 

28,710  22 

! 0.000  00 

21.0J2  72 

5:000  00 

'J,4(j9  09 

5,113  63 

1 , 1  !J6  1)6 

1,019  00 

1U3»)3  63 

Hi.<»00  00 

2:2, 7-27  U7 

410  70 

1,875  00 

6,818  Id 

446,750  27 


The  preceding  list  of  stockholders  in  the  ten  million  loan,  on  the  31st  of  August,  1814,  amounting  to 
^446,750  27,  corresponds  with  the  records  of  the  commissioner  of  loans  now  in  this  df^parimeni. 

f.  BIGGER,  Regiiter. 
Trbasort  Dbpartmbnt,  RegUttr^i  Office^  Jamttary  13, 1857. 
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C. 

funded  ttoek  m  th$  book$qfthe  VmUd  Staiet  commitsiatur  qf  loaru,  Philadelphia,  on  Iht  ^\U  August^ 
1814,  m  ihe  namet  qf  thB/oUowing  pertont.    No  trimt/er  on  thai  day. 


Nam«8  of  stockholden. 


Dates  fVoni  whicfa 
interest  rans. 


Amoantfl  of 
each  date. 


Total 
amoant*. 


fienry  Kuhl,  cashier  of  the  Farmen  and  Mechanics*  Bank, 

Philadelphia 

American  Fire  Insnranee  Company , 


The  Coounercial  Bank  of  Pennsylvania 


The  PlMsniz  Insoiance  Company  of  PhiladelphiB  . 

Charles  Kuhn 

Samuel  W^tfaerell 

Thomas  Astley 

Bannafa  Morgan 

Jonathan  Williams 

Pieraon  Hunt,  of  Trenton,  New  Jersey. . . .^ 

McBwen,  Hale  fc  Davidson 


May  35. 
.  .do...., 
Jane  95. 
Jaly   36. 

June  95., 
July   95., 

Jane  17., 
June  95., 
...do..... 
...do...., 
...do.  .. 

...do 

July  9., 
July   10., 


943,  ]«l  81 
95,331  36 
59,376  33 


34,090  90 
197,419  96 


$100,000  00 


190,889  50 


161,503  18 
96,409  09 
90,000  00 
19,U00  00 
4,916  78 
3,645  78 
10,000  00 
45,795  45 
S8,M3  63 


544,333  41 


Th«  preceding  list  of  stoekholders  in  the  10  million  loan  on  the  Slst  of  Aasast,  1814,  amounting  to 
#544,933  41,  corresponds  with  the  records  of  the  commissioner  of  loans  now  in  this  department. 

f .  BIGGER,  JUgUter. 
CUAsniT  Dbtartmsmt,  tU§UUT*$  OfifU,  January  13, 1857. 


Tbeasurt  Department, 
RegiHer'a  Office,  February  25,  1859. 

I  hereby  certify  that  the  stock  in  the  ten  million  loan  of  1814  held 
by  Jacob  Barker,  amounting  to  |3,409  09,  on  which  a  certificate  of 
supplemental  stock  for  ^340  90  was  issued  to  him  on  the  9th  of  Janu- 
ary^ 1815)  appears  by  the  books  of  this  department  to  have  been 
issaed  in  part  of  a  certificate  of  deposit  to  him  for  money  received  by 
the  treasury,  drawing  interest  from  the  25th  of  June^  1814,  funded 
on  the  said  Sth  of  January,  1815,  which  certificate  of  deposit  was 
flurrendered  by  him  on  the  16th  of  January^  1815,  and  which  certifi- 
€aXe  canAot  now  be  tbund  in  the  treasury. 

F.  BIGGER,  Register. 
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Treasury  Department, 
Register's  Office^  February  23,  1859.. 

I  hereby  certify  that  the  books  of  this  department  exhibit  Jacob 
Barker  as  a  holder  on  the  9th  day  of  January,  1815,  of  stock  in  the 
ten  million  loan  of  1814  to  the  amount  of  $3,409  90;  that  the  sup- 
plemental stock  of  ten  per  cent.  ($340  90)  was  applied  for,  and  that 
the  same  was  issued  to  him. 

F.  BIGGER,  Register. 
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Trbasury  Department, 
Register' 8  Office,  Jtdy  10,  1856. 

Sir:  In  reply  to  the  order  of  the  Court  of  Claims  of  the  2d  inst., 
in  the  case  of  the  assignees  of  Jacoh  Barker  vs.  The  United  States, 
referred  to  me  ''to  prepare  the  information  called  for/'  I  have  the 
honor  to  state,  that  npon  an  examination  of  the  books  of  this  office,  the 
facts  elicited  are  fonnd  to  correspond  with  your  report  of  July  19, 
1854,  to  the  Hon.  F.  P.  Stanton,  then  chairman  of  Judiciary  Com- 
mittee, a  copy  of  which  has  been  taken  from  your  record,  and  is 
herewith  enclosed,  as  embracing  an  explicit  answer  to  the  inquiries  of 
the  present  call. 

Ihave  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant. 

F.  BiaGER,  Register. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury.    . 


For  moneys  received  on  account  of  the  loan  of  six  miUions  of  dollars, 
per  act  of  March  24,  1814. 

From  Samuel  Flewwelling,  cashier  of  the  Manhattan 

Company,  New  York  -  -  -  -    $880,007  90 

From  Jonathan  Smith,  cashier  of  the  Bank  of  Pennsyl- 
vania .--..-        43,222  22 

William  Whann,  cashier  of  the  Bank  of  Columbia, 

Georgetown    ------        25,000  00 

William  Paton,  junior,  cashier  of  the  Mechanics'  Bank, 

Alexandria     ------      100,000  00 

M.  C.  Stephens,  cashier  of  the  Bank  of  Newbern         -        25,000  00 

John  Lukens,  cashier  of  the  Planters  and  Mechanics' 
Bank,  Charleston       -----        50,000  00 

1,123,230  12 


For  moneys  received  on  account  of  the  loanof  twenty-five  miUions  ofdol- 

larSj  per  same  act. 

From  Jonathan  Smith,  cashier  of  the  Bank  of  Penn- 
sylvania          174,590  75 


Treasury  Department, 
Register's  Office,  May  29,  1858. 

I  certify  the  foregoing  to  be  true  extracts  from  page  13  of  an  ac- 
count of  the  receipts  and  expenditures  of  the  United  States  for  the 
year  1815;  and  further,  that  it  appears  from  said  account  that  the 
extracts  aforesaid  show  all  the  moneys  that  were  received  during  the 
year  1815  on  account  of  the  loan  of  twenty-five  millions,  per  act  of 
March  24,  1814. 

F.  BIGGER,  Register. 
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Trbajsury  Department, 

July  19,  1854. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  12th  instant,  making  certain  specific  inquiries  in  relation  to  the 
claim  of  the  assignees  of  Jacob  Barker,  arising  out  of  the  ten  million 
loan  of  1814. 

In  view  of  these  inquiries  I  must  beg  leave  to  state,  that  all  the 
original  correspondence  and  records  of  the  oflSce  of  Secretary  of  the 
Treasury,  previous  to  the  burning  of  the  treasury  building  in  1833, 
were  then  destroyed,  with  the  exception,  as  I  understand,  of  one  vol- 
ume of  the  recordsof  letters  addressed  by  theSecretary  to  certain  bankers 
and  public  oflBcers,  in  1826  and  1827,  which  happened  to  have  been 
previously  carried  to  another  oflSce  for  a  special  purpose,  and  were  thus 
saved.  That  fire  is  believed  to  have  commenced  in  one  of  the  rooms 
of  the  building  then  occupied  by  the  Secretary's  office,  and  none  of  the 
papers  and  archives  of  that  office  were  saved  from  destruction,  with 
the  exception  above  stated.  It  is  accordingly  out  of  my  power  to  fur- 
nish any  information  directly  from  the  correspondence  or  records  of 
my  office  on  the  subject  of  your  inquiries. 

I  will,  however,  give  with  pleasure  such  information  as  is  within 
my  command  in  relation  to  your  inquires,  in  detail : 

1.  In  reply  to  the  inquiry,  *'  were  any  other  contracts  made  for  any 
part  of  the  $25,000,000  authorized  by  act  of  24th  of  March,  1814, 
except  those  of  2d  of  May,  1814,  for  ten  millions,  and  of  the  Slst  of 
August,  of  the  same  year,  for  six  millions?  If  any  other  contracts 
were  made,  please  state  the  terms*' — I  beg  leave  to  refer  you  to  the 
report  of  the  Secretary  of  the  Treasury  on  the  subject  of  this  loan, 
published  in  Gales  &  Beaton's  State  Papers — Finance,  volume  2,  page 
845  and  subsequent  pages;  to  the  report  of  the  Secretary  of  the  Trea- 
sury on  the  state  ot  the  finances,  of  December  8,  1815,  stating  the 
precise  terms  on  which  the  loan  in  question  had  been  negotiated,  pub- 
lished in  Gales  &  Seaton's  State  Papers — Finance,  volume  3,  page  7; 
to  the  report  of  the  Committee  of  Claims  of  the  Senate,  of  January 
25,  1821,  on  this  claim,  published  in  Gales  &  Seaton's  State  Papers — 
Claims,  page  771;  and  to  the  report  of  the  Committee  of  Claims  of 

•the  Senate,  of  February  11,  1822,  on  this  claim,  published  in  the  last 
named  volume  of  State  Papers,  page  824. 

2.  In  answer  to  your  second  inquiry,  "  what  persons,  according  to 
the  books  of  the  treasury,  were  the  contract  holders  of  the  stock  in  the 
ten  million  loan  of  May  2,  1814,  at  the  time  the  second  loan,  to  wit, 
that  of  August  31,  1814,  was  made" — I  must  state  that  the  books  of 
the  treasury  do  not  show  the  names  of  the  contract  holders  referred  to. 

The  course  of  such  transactions  at  that  period  appears  to  have  been, 
that  the  proposals  for  loans  were  decided  by  the  Secretary  of  the 
Treasury,  who  instructed  the  commissioners  of  loans  in  the  respective 
States  from  which  the  accepted  offers  came,  and  where  the  stock  was 
to  be  held,  to  issue  tbe  certificates  of  stock  for  the  proper  amounts  to 
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the  parties  entitled  to  the  same,  npon  the  usual  evidence  that  the 
amount  called  for  by  the  proposals  had  been  deposited  to  the  credit  of 
the  Treasurer  of  the  United  States,  in  such  bank  or  banks  as  had  been 
designated  for  that  purpose.  The  books  of  the  commissioners  of  loans 
in  the  several  States,  alone,  contained  the  names  of  the  stockholders 
at  any  given  time.  The  amounts  of  the  outstanding  certificates  were 
reported  at  the  close  of  the  transfer  books  for  each  quarter,  in  order 
that  the  necessary  remittance  for  the  payment  of  interest  thereon 
might  be  duly  made,  but  the  individual  changes  of  the  bidders  of  the 
stock  were  not  reported  to  this  department  except  where  stock  was 
required  to  be  transferred  from  the  loan  office  books  of  one  State  to 
the  loan  office  books  of  another  State.  This  could  only  be  done  by 
reporting  the  name  of  the  stockholder  and  the  amount  of  his  stock  to 
be  so  transferred,  to  enable  this  department  to  issue  its  warrant  direct- 
ing such  transfer,  upon  which  the  one  loan  office  was  credited  and  the 
other  debited  with  the  sum  so  transferred,  and  the  sums  remitted,  for 
the  payment  of  interest  at  these  offices  changed  accordingly. 

When  the  lafe  Bank  of  the  United  States  went  into  operation  the 
duties  of  commissioners  of  loans  in  the  several  States  were  turned  over 
to  that  bank  pursuant  to  the  terms  of  its  charter,  and  the  loan  office 
books  and  correspondence  went  into  the  custody  of  that  bank  and  its 
branches  in  the  several  States.  When  its  charter  expired  in  1836,  its 
officers,  who  had  custody  of  the  loan  office  books  and  papers,  were 
directed  to  send  them  to  the  Eegister  of  the  Treasury.  A  large  num- 
ber of  the  stock  books  which  had  belonged  to  the  several  loan  offices 
were  received,  as  I  understand,  by  that  officer,  but  none  of  the  corres- 
pondence or  orders  given  by  the  Secretary  in  regard  to  the  issue  of 
stock,  and  the  sequence  and  relations  of  the  books  from  the  larger 
loan  offices  are  found  to  be  so  imperfect  that  it  is  impossible  to  report 
the  names  of  the  stockholders  of  any  particular  loan,  at  any  specified 
time,  from  them. 

The  only  portion  of  the  loans  negotiated  during  the  late  war  with 
Great  Britain,  of  which  the  names  of  the  stockholders  and  the  amounts 
held  by  them,  respectively,  at  any  specified  time,  appear  on  the  books 
of  the  treasury,  is  that  for  which  the  certificates  were  issued  by  the 
Eegister  of  the  Treasury  in  which  the  interest  was  payable  here.  This 
comprises  the  stock  awarded  to  parties  in  this  district  principally,  if 
not  exclusively.  I  understand  that  the  stock  books  of  the  Register's 
office  were  saved  when  the  treasury  building  was  destroyed,  but  the 
correspondence  and  most  of  the  other  papers  in  regard  to  the  issue  of 
such  stock  were  lost. 

Upon  this  state  of  facts,  it  is  not  in  my  power  to  inform  you  who 
were  the  contract  holders  of  the  stock  in  question  at  the  specific  period 
stated  by  you. 

3.  In  regard  to  your  third  inquiry:  *'  Upon  what  precise  terms  the 
second  loan,  or  any  subsequent  loan  for  part  of  said  twenty-five  mil- 
lions of  dollars  was  made,  whether  the  contractors  agreed  to  pay  in 
money,  or  in  bank  paper,  or  in  credits ;  whether  the  banks,  whose 
paper  was  received,  were  paying  specie  either  at  the  time  of  the  con- 
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tract  or  at  the  time  of  the  payments,  or  any  of  them,"  I  am  unable, 
for  the  reason  before  stated,  to  furnish  further  information  than  is 
contained  in  the  published  documents  hereinbefore  referred  to. 

4.  For  the  same  reason,  stated  in  reply  to  your  second  inquiry,  it 
is  not  in  my  power  to  give  a  specific  answer  to  your  fourth  inquiry: 
"  To  what  persons  the  supplemental  stock,  being  the  diflference  be- 
tween the  rates  of  the  first  and  second  parts  of  said  loan  was  issued." 

5.  Under  the  circumstances  set  forth  in  the  commencement  of  this 
letter,  the  only  answer  which  can  now  be  given  to  your  fifth  inquiry: 
*  *  Whether  the  parties  receiving  the  supplemental  stock  accepted  it  in 
full  satisfaction  of  their  claim ;  and  whether  any  objection  was  made 
upon  the  ground  that  the  loan  of  August  31,  1814^  was  advanced  to 
the  government  in  depreciated  bank  paper,"  is  the  general  presump- 
tion flowing  from  the  fact  that  the  supplemental  stock  appears  by  the 
documents  to  have  been  issued  by  order  of  the  Secretary  of  the  Trea- 
sury, and  received  by  the  parties — there  being  no  correspondence 
extant  showing  whether  it  was  received  in  full  satisfaction,  or  objec- 
tions made  to  receiving  it  as  such. 

6.  In  reply  to  your  sixth  inquiry,  asking  the  exact  form  of  the 
certificates  issued  for  the  original  loan,  and  of  any  which  may  have 
been  subsequently  substituted  for  them,  the  forms  of  certificates  of  the 
second  loan,  and  of  those  of  the  supplemental  stock,  I  have  the 
honor  to  submit  the  accompany  report  of  the  Register  of  the  17th 
instant,  containing  all  the  information  at  my  command  on  these 
subjects. 

Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury, 
Hon.  F.  P.  Stanton, 

Chairman  of  Judiciary  Committee j  H.  B, 


Treasury  Department, 
Regiatei^'n  Office^  Judy  17,  1854. 

Sir:  In  answer  to  requisition  No.  6,  of  the  Hon.  F.  P.  Stanton, 
Chairman  of  the  Judiciary  Committee  of  the  House  of  Representatives, 
of  the  12th  instant,  referred  to  this  office,  I  have  the  honor  to  enclose 
a  copy  of  an  original  certificate  of  the  |6, 000, 000  loan  of  the  22d  of 
August,  1814,  a  copy  of  a  certificate  of  the  $10,000,000  loan  of  2d  of 
May,  1814,  "on  which  supplemental  stock  has  issued,"  and  a  copy 
of  a  certificate  of  the  supplemental  stock  of  the  same  loan,  the  two 
last  issued  by  the  Bank  of  the  United  States  acting  as  commissioner 
of  loans  ;  the  certificates  originally  issued  are  supposed  te  have  been 
destroyed  when  the  treasury  building  was  burned  in  1833,  as  none 
can  be  found. 
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The  records  of  this  oflSce  do  not  furnish  the  required  information 
relative  to  the  parties  contracting  the  terms  of  contract,  &c. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

0.  T.  JONES, 
Acting  Register. 
Hon.  Jambs  Guthrie, 

Secretary  of  the  Treasury. 


Treasurt  Departmenp,  July  10,  1856. 
To  the  Court  of  Claims  : 

Tour  order  of  the  30th  ultimo,  in  the  case  of  Ward,  Halleck,  and 
Little  vs.  The  United  States,  wag  received  with  the  letter  of  your  chief 
clerk  of  the  2d  instant,  and  I  herewith  enclose  the  report  of  the 
Register  of  the  Treasury  of  this  date,  enclosing  a  copy  of  my  report 
to  the  Judiciary  Committee  of  the  House  of  Representatives,  dated 
July  19,  1854,  and  showing  that  the  answers  therein  to  the  2d  and 
3d  inquiries  of  the  committee  contain  a  correct  statement  of  the  con- 
dition of  the  stock  books  and  papers  connected  therewith.  It  will 
therefore  be  readily  understood  by  the  court  that  the  lists  required 
cannot  be  furnished  from  any  data  in  this  department. 

Anxious  to  aflford  all  the  facility  within  my  power,  I  beg  leave  to 
add,  that  should  the  assignees  of  Jacob  Barker  present  to  your  court 
a  statement  showing  the  names  of  the  stockholders  in  whose  behalf 
their  claim  is  founded,  and  your  court  shall  think  proper  to  refer  it 
hither  for  verification,  I  will  cheerfully  cause  the  stock  books  remain- 
ing here  to  be  collated  therewith  in  order  to  ascertain  how  far  such 
statement  is  sustained  by  any  entries  extant  on  those  books.  I  make 
this  suggestion  because  Mr.  Barker  has,  by  permission  of  this  depart- 
ment, thoroughly  examined  all  the  stock  books  here,  and  is  well 
aware  of  their  deficiencies  in  regard  to  the  entries  therein  of  the  stock 
in  question. 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 


Treasury  Department,  July  19,  1854. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  12th  instant^  making  certain  specific  inquiries  in  relation  to  the 
claim  of  the  assignees  of  Jacob  Barker,  arising  out  of  the  ten  million 
loan  of  1814. 

In  view  of  those  inquiries  I  must  beg  leave  to  state  that  all  the 
original  correspondence  and  records  of  the  office  of  the  Secretary  of  the 
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Treasury,  previous  to  the  burning  of  the  treasury  building  in  1833, 
.were  then  destroyed,  with  the  exception,  as  I  understand,  of  one 
volume  of  the  records  of  letters  addressed  by  the  Secretary  to  certain 
banks  and  public  oflSces,  in  1826  and  1827,  which  happened  to  have 
been  previously  carried  to  another  office  for  a  special  purpose,  and 
was  thus  saved.  That  fire  is  believed  to  have  commenced  in  one  of 
the  rooms  of  the  building  then  occupied  by  the  Secretary's  office,  and 
none  of  the  papers  and  archives  of  that  office  were  saved  from  destruc- 
tion, with  the  exception  above  stated.  It  is  accordingly  out  of  my 
power  to  furnish  any  information  directly  from  the  correspondence  or 
records  of  my  office  on  the  subject  of  your  inquiries.  I  will,  however, 
give  with  pleasure  such  information  as  is  within  my  command  in 
relation  to  your  inquiries  in  detail. 

1.  In  reply  to  the  inquiry  "  Were  any  other  contracts  made  for  any 
part  of  the  $25,000,000  authorized  by  act  of  March  24,  1814,  except 
those  of  May  2,  1814,  for  ten  millions,  and  of  August  31  of  the  same 
year  for  six  millions.  If  any  other  contracts  were  made,  please  state 
the  terms,"  I  beg  leave  to  refer  you  to  the  report  of  the  Secretary 
of  the  Treasury  on  the  subject  of  this  loan,  published  in  Gales  Ss 
Seaton's  State  Papers,  Finance,  volume  2,  page  845  and  subsequent 
pages  ;  to  the  report  of  the  Secretary  of  the  Treasury  on  the  state  of 
the  finances,  of  December  8,  1815,  stating  the  precise  terms  on  which 
the  loan  in  question  had  been  negotiated,  published  in  Gales  &  Seaton's 
State  Papers,  Finance,  volume  3,  page  7 ;  to  the  report  of  the  Com- 
mittee of  Claims  of  the  Senate,  January  25, 1821,  on  this  claim,  pub- 
lished in  Gales  &  Seaton's  State  Papers,  Claims,  page  771  ;  and  to 
the  report  of  the  Committee  on  Claims  of  the  Senate  of  February  11, 
1822,  on  this  claim^  published  in  the  last-named  volume  of  State 
Papers,  page  824. 

2.  In  answer  to  your  second  inquiry,  "  What  persons,  according  to 
the  booksof  the  treasury,  were  the  contract  holdersof  the  stock  in  the  ten 
million  loan  of  May  2,  1814,  at  the  time  the  second  loan,  to  wit,  that 
of  August  31,  1814^  was  made,''  I  must  state  that  the  books  of  the 
treasury  do  not  show  the  names  of  the  contract  holders  referred  to. 
The  course  of  such  transactions  at  that  period  appears  to  have  been 
that  the  proposals  for  loans  were  decided  by  the  Secretary  of  the 
Treasury,  who  instructed  the  commissioners  of  loans  in  the  respective 
States  from  which  the  accepted  ofiers  came,  and  where  the  stock  was 
to  be  held,  to  issue  the  certificates  of  stock  for  the  proper  amounts  to 
the  parties  entitled  to  the  same  upon  the  usual  evidence  that  the 
amount  called  for  by  the  proposals  had  been  deposited  to  the  credit  of 
the  Treasurer  of  the  United  States  in  such  bank  or  banks  as  had  been 
designated  for  that  purpose.  The  books  of  the  commissioners  of  loans 
in  the  several  States  alone  contain  the  names  of  the  stockholders  at 
any  given  time.  The  amounts  of  the  outstanding  certificates  were 
reported  at  the  close  of  the  transfer  books  tor  each  quarter,  in  order 
that  the  necessary  remittance  for  the  payment  of  interest  thereon  might 
be  duly  made ;  but  the  individual  changes  of  the  holders  of  the  stock 
were  not  reported  to  this  department,  except  where  stock  was  required 
to  be  transferred  from  the  loan  office  books  of  one  State  to  the  loan 
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oflSce  books  of  another  State.  This  could  only  be  done  by  reporting 
the  name  of  the  stockholder  and  the  amount  of  his  stock  to  be  so  trans- 
ferred,  to  enable  this  department  to  issue  its  warrant  directing  such 
transfer,  upon  which  the  one  loan  office  was  credited  and  the  other 
debited  with  the  sum  so  transferred,  and  the  sums  remitted  for  the 
payment  of  interest  at  these  offices  changed  accordingly. 

When  the  late  Bank  of  the  United  States  went  into  operation  the 
duties  of  commissioners  of  loans  in  the  several  States  were  turned 
over  to  that  bank  pursuant  to  the  terms  of  its  charter,  and  the  loan 
office  books  and  correspondence  went  into  the  custody  of  that  bank 
and  its  branches  in  the  several  States.  When  its  charter  expired  in 
1836,  its  officers,  who  had  custody  of  the  loan  office  books  and  papers, 
were  directed  to  send  them  to  the  Register  of  the  Treasury.  A  large 
number  of  the  stock  books,  which  had  belonged  to  the  several 
loan  offices,  were  received,  as  I  understand,  by  that  officer,  but  none 
of  the  correspondence  or  orders  given  by  the  Secretary  in  regard  to  the 
issue  of  stock,  and  the  sequence  and  relations  of  the  books  from  the 
larger  loan  offices  are  found  to  be  so  imperfect  that  it  is  impossible 
1o  report  the  names  of  the  stockholders  of  any  particular  loan  at  any 
specified  time  from  them. 

The  only  portion  of  the  loans  negotiated  during  the  late  war  with 
Great  Britain,  of  which  the  names  of  the  stockholders  and  the  amounts 
held  by  them,  respectively,  at  any  specified  time,  appear  on  the  books 
of  the  treasury,  is  that  for  which  the  certificates  were  issued  by  the 
Register  of  the  Treasury,  on  which  the  interest  was  payable  here. 
This  comprises  the  stock  awarded  to  parties  in  this  District  principally, 
if  not  exclusively.  I  understand  that  the  stock  books  of  the  Regis- 
ter's office  were  saved  when  the  Treasury  building  was  destroyed, 
but  the  correspondence  and  most  of  the  other  papers  in  regard  to  the 
issue  of  such  stock  were  lost. 

Upon  this  state  of  facts  it  is  not  in  my  power  to  inform  you  who 
were  the  contract  holders  of  the  stock  in  question  at  the  specific  pe- 
riod stated  by  you. 

3.  In  regard  to  your  third  inquiry,  **  Upon  what  precise  terms  the 
second  loan,  or  any  subsequent  loan  for  part  of  said  twenty-five  mil- 
lions of  dollars  was  made  ;  whether  the  contractors  agreed  to  pay  in 
money  or  in  bank  paper,  or  in  credits  ;  whether  the  banks  whose  pa- 
per was  received  were  paying  specie,  either  at  the  time  of  the  contract, 
or  at  the  time  of  the  payments,  or  any  of  them,"  I  am  unable,  for  the 
reasons  before  stated^  to  furnish  further  information  than  is  contained 
in  the  published  documents  hereinbefore  referred  to. 

4.  For  the  same  reason  stated  in  reply  to  your  second  inquiry  it 
is  not  in  my  power  to  give  a  specific  answer  to  your  fourth  inquiry, 
'^  To  what  persons  the  supplemental  stock,  being  the  difference  be- 
tween the  rates  of  the  first  and  second  parts  of  said  loan,  was  issued." 

Under  the  circumstances  set  forth  in  the  commencement  of  this  let- 
ter, the  only  answer  which  can  now  be  siven  to  your  fifth  inquiry, 
'^  Whether  the  parties  receiving  the  supplemental  stock  acceptea  it  in 
full  satisfaction  of  their  claim,  and  whether  any  objection  was  made 
upon  the  ground  that  the  loan  of  August  31, 1814,  was  advanced  to  the 
government  in  depreciated  bank  paper/'  is  the  general  presumption 
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flowing  from  the  fact  that  the  supplemental  stock  appears  by  the 
documents  to  have  been  issued  by  order  of  the  Secretary  of  the 
Treasury,  and  received  by  the  parties,  there  being  no  correspondence 
extant  showing  whether  it  was  received  in  full  satisfaction,  or  objec- 
tions made  to  receiving  it  as  such. 

6.  In  reply  to  your  six  th  inquiry,  asking  the  exact  form  of  the 
certificates  issued  for  the  original  loan,  and  of  any  which  may  have 
been  subsequently  substituted  for  them— the  forms  of  certificates  of  the 
second  loan,  and  of  those  of  the  supplemental  stock — I  have  the  honor 
to  submit  the  accompanying  report  of  the  Register  of  the  17th  instant, 
containing  all  the  information  at  my  command  on  these  subjects. 
Very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 
Hon.  F.  P.  Stanton, 

Chairman  of  Judiciary  Committee^ 

House  of  Representatives. 


Judiciary  Committbb  Room  of  the  House  op  Representatives, 

Washington^  July  12,  1854. 

Sm :  The  enclosed  papers  in  relation  to  the  claim  of  the  assignees 
of  Jacob  Barker,  arising  out  of  the  ten  million  loan  of  1814,  have  been 
referred  to  the  Committee  on  the  Judiciary  for  examination  and 
report.  That  committee  has  instructed  me  to  ask  information  from 
your  department  upon  the  following  points : 

1.  Were  any  other  contracts  made  for  any  part  of  the  $25,000,000 
authorized  by  the  act  of  the  24th  of  March,  1814,  except  those  of  the 
2d  of  May,  1814,  for  the  ten  millions,  and  of  the  31st  of  August  of 
the  same  year  for  six  millions  ?  If  any  other  contracts  were  made, 
please  state  the  terms,  &c. 

2.  What  persons,  according  to  the  books  of  the  Treasury,  were  the 
actual  holders  of  the  stock  in  the  ten  million  loan  of  the  2d  of  May, 
1814,  at  the  time  the  second  loan,  to  wit,  that  of  the  31bt  of  August, 
was  made  ? 

3.  Upon  what  precise  terms  the  second  or  any  subsequent  loan  for 
part  of  said  twenty-five  millions  was  made  ;  whether  the  contractors 
agreed  to  pay  in  money,  or  in  bank  paper,  or  credits ;  whether  the 
banks  whose  paper  was  received  were  paying  specie  either  at  the  time 
of  the  contract  or  at  the  time  of  the  payments,  or  any  of  them. 

4.  To  what  persons  the  supplemental  stock,  beine  for  the  difierenoe 
between  the  rates  of  the  first  and  second  parts  of  said  loan,  was  issued. 

5.  Whether  the  parties  receiving  the  supplemental  stock  accepted 
it  in  full  satisfaction  of  their  claim,  and  whether  any  objection  was 
made  upon  the  ground  that  the  loan  of  the  31st  of  August,  1814,  was 
advanced  to  the  government  in  depreciated  bank  paper. 

6.  Please  set  out  in  words  and  figures  the  exact  form  of  the  certifi- 
cates issued  for  the  original  loan,  and  of  any  which  may  subsequently 
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have  been  substituted  for  these  ;  the  form  of  the  certificates  for  the 
second  loan,  and  of  those  for  the  supplemental  stock. 

I  have  the  honor  to  be,  most  respectfully,  your  obedient  servant. 

FRED.  P.  STANTON, 
Chairman  Judiciary  Committee  of  the  House  of  BepreseiUaiivea. 

Hon.  James  Guthrib, 

Secretary  of  the  Treasury, 


Trbasuet  Department, 
ComptroUer'a  Office^  January  6,  1835. 

Sir  :  I  have  the  honor  to  state,  in  answer  to  the  inquiries  contained 
in  the  Hon.  Mr.  Foster's  letter  to  you  of  the  30th  ultimo,  and  referred 
by  you  to  me,  that  there  does  not  appear  in  this  office  any  other  inform- 
ation on  the  subject  of  Mr.  Barker's  claim  than  what  is  embraced  in 
the  pamphlet  accompanying  the  letter.  There  are  no  documents  on 
file  whicn  go  to  show  that  "  the  government  knew  that  the  District 
and  Baltimore  bills,  which  it  agreed  to  receive  at  par,  were  depre- 
ciated at  the  time  of  the  loan  negotiated  by  D.  A.  Smith,  on  the  30th 
of  August,  1814." 

I  herewith  return  to  you  the  letter  and  pamphlet. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOS.  ANDERSON, 

Comptroller. 

Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 


Treasury  Department,  January  2T,  1835. 

Sir  :  In  reply  to  your  communication  enclosing  ^^  the  statement  of 
Jacob  Barker  relative  to  the  ten  million  loan  of  May  2, 1814,"  I  have 
the  honor  to  inform  you  that  there  is  nothing  on  file  in  this  depart- 
ment which  will  throw  any  additional  light  on  the  claim  of  Mr. 
Barker. 

There  is  nothing  in  the  records  or  files  of  this  office  to  show  that  at 
the  time  this  loan  was  negotiated  by  D.  A.  Smith  the  District  and 
Baltimore  bills,  which  the  government  agreed  to  receive,  were  depre- 
ciated here.  I  transmit  herewith  a  report  from  the  Comptroli«ry 
which  states  that  there  are  no  documents  in  his  office  to  show  that 
the  government  were  aware  of  any  such  depreciation. 
I  am,  very  respectfully,  your  obedient  servant, 

LEVI  WOODBURY, 
Secretary  of  the  Treasury. 
Hon.  Thomas  F.  Foster, 
Chairman  Committee  on  the  Judiciary  y  House  of  Representatives. 
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Mr.  Barker  will  thank  Mr.  Pinkney  to  examine  the  Secretary  of 
the  Treasury's  circular  letters  of  the  2d  of  May  and  the  31st  of 
Angasty  1814,  and  inform  him  whether  the  persons  who  held  stock 
in  the  ten  million  loan  on  the  day  more  favorable  terms  were  allowed 
for  a  portion  of  the  twenty-five  million  loan  are  entitled  to  the  addi- 
tional stock  for  the  difierence  between  80  and  88.  or  whether  it  belonfi:s 
to  such  persons  as  may  happen  to  hold  the  stock  when  government 
delivers  the  additional  stock ;  on  the  payment  of  the  money  govern- 
ment furnished  ordinary  six  per  cent,  stock  to  the  amount  of  one 
hundred  dollars  for  each  eighty-eight  dollars  paid.  The  said  original 
stock  did  not  contain  any  condition  or  other  evidence  of  its  being 
entitled  to  the  benefit  of  the  additional  stock — the  whole  question 
rests  on  the  condition  contained  in  the  Secretary's  circular  letter. 

NoVfiBfBBR  23,  1814. 

1.  I  suppose  that  the  person  who  held  stock  in  the  ten  million  loan 
on  the  day  when  a  part  of  the  sum  of  $25,000^000  authorized  to  be 
borrowed  by  the  act  of  the  4th  of  March,  1814,  was  borrowed  on  terms 
more  favorable  to  the  lenders  was  entitled,  the  moment  such  new 
borrowing  was  e£fected,  to  the  benefit  of  those  terms.  His  right  to 
that  benefit  was  perfected  by  the  coincidence  of  the  two  facts — the 
borrowing  by  the  government,  and  the  holding  of  the  stock  by  him. 
The  word  "  then,**  in  the  letter  of  the  2d  of  May,  1814,  can  refer  only 
to  the  epoch  of  the  borrowing  on  terms  more  favorable  to  the  lenders. 
It  ifl  impossible  to  make  it  refer  to  any  other  epoch  without  direct 
violence  to  the  whole  sentence. 

2.  If  the  right  to  the  benefit  in  question  was  completely  vested  in 
the  holder  of  the  stock  in  the  ten  million  loan  as  soon  as  the  borrow- 
ing on  terms  more  favorable  to  the  lender  took  place,  I  do  not  think 
that  he  is  to  be  considered  as  having  transferred  it  by  a  subsequent 
assignment  of  the  stock  itself.  The  right  to  the  benefit  is  collateral 
to  the  stock,  and  rests  upon  an  engagement  distinct  from  that  which 
is  the  evidence  or  certificate  of  the  stock.  It  is  not  made  assignable 
by  the  certificate,  as  the  stock  itself  is,  for  the  certificate  of  stock  takes 
no  notice  of  it,  and  consequently  does  not  even  recognize  it.  An 
assignment  of  the  stock  before  the  borrowing  on  the  new  terms  would 
doubtless  have  the  efiect  of  entitling  the  assignee  to  the  benefit  of  the 
new  terms,  but  it  would  have  that  effect  for  no  other  reason  than  that 
it  would  bring  the  assignee  within  the  collateral  contract  hy  making 
him  holder  of  the  stock  at  the  time  of  the  borrowing  on  the  new  terms. 
Such  an  assignment  of  the  stock  as  would  not  make  the  assignee  holder 
of  the  stock  at  that  time,  (or,  in  other  words,  an  assignment  after  that 
time,)  would  not  so  bring  the  assignee  within  the  collateral  contract, 
and  would  not  therefore  give  him  the  benefit  of  that  contract,  unless 
it  can  be  shown  that  this  benefit  was,  by  the  certificate  of  stock,  made 
assignable  as  a  constituent  part  of  the  stock,  and  under  the  name  of 
the  stock,  which  cannot  be  pretended. 

The  engagement  of  the  Secretary  of  the  Treasury  relates  exclusively 
to  the  person  who  should  happen  to  hold  the  stock  when  the  new 
borrowing  should  take  place,  and  the  certificate  leaves  that  engage- 
ment exactly  as  it  found  it.     That  person,  whoever  he  might  be,  had 
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of  course,  upon  the  instant  of  the  borrowing,  a  right  to  receive  the 
difference  between  the  price  of  the  two  loans,  wfiich  would  be  so 
complete  that  nothing  could  make  it  better.  This  right  (arising  out 
of  the  first  contract)  existed  in  him  from  that  time,  t.  e.,  from  the  time  of 
the  new  borrowing,  independently  of  the  stocky  with  which  it  never  was 
incorporated,  although  the  holding  of  the  stock  on  the  day  of  the  new 
borrowing  was  made  the  condition  of  its  existence,  and  no  subsequent 
act  amounting  to  a  transfer  of  the  stock  itself  while  the  government 
delayed  to  comply  with  its  engagement  could  vary  the  right  (already 
perfect)  to  have  that  engagement  fufiUed,  or  could  pass  it  to  another. 
As  far  as  analogy  can  be  brought  to  influence  this  question,  it  is  in 
favor  of  the  claim  of  the  holder  of  the  stock  when  the  new  borrowing 
took  place,  and  against  that  of  a  subsequent  holder.  Interest  and 
dividends  of  stock  already  dite  are  never  understood  (as  I  believe)  to 
pass  by  the  sale  of  the  stock  which  has  produced  them,  and  yet 
interest  and  dividends  are  the  direct  offspring  of  the  stock  and  the 
sole  object  of  it;  the  reason  is,  that  interest,  or  a  dividend  already  due, 
has  acquired  an  existence  separate  from  the  stock  from  which  it 
sprung,  is  no  longer  dependent  upon  it,  and  has  given  birth  to  a  new 
right  to  which  the  continuance  of  the  title  to  the  stock  itself  is  not  in 
any  degree  necessary.  This  reason  is  conclusive  here ;  although,  if 
the  rule  had  been  otherwise  in  the  case  of  interest  or  a  dividend,  it 
would  not  have  been  conclusive  the  other  way;  because  a  rule  ifl  here 
given  by  an  express  engagement,  which  one  of  the  parties  is  not  at 
liberty  to  modify  by  notions  deduced  from  supposed  analogies.  I  am 
not  aware  of  any  inconvenience  (which  could  found  the  argument  ab 
inconvenienti)  likely  to  result  from  an  admission  of  the  claim  of  the 
holder  of  the  stock  at  the  era  of  the  new  borrowing,  since  the  public 
books  will  show  who  was  that  holder;  nor  can  I  perceive  that  the 
probable  interest  of  the  parties,  or  the  propriety  of  the  thing  favors 
the  claim  of  a  subsequent  holder;  on  the  contrary,  I  think  that  every 
consideration  which  belongs  to  the  subject  recommends  the  admission 
of  the  claim  of  him  who  held  the  stock  at  the  time  when  the  claim 
became  complete  under  the  terms  of  the  contract  to  which  it  owes  its 
being. 

WM.  PINKNEY. 

NOVBMBBR  25,  1814. 


No.  1. 

Monday  Morning,  May  2,  1814. 

Mr.  Campbell  would  be  glad  to  see  Mr.  Barker  at  the  Treasury 
Department,  if  convenient. 


No.  2. 

WASfflNGTON  Crrr,  May  30,  1814. 
Dear  Sir  :    Your  favors  of  the  26th  instant  have  been  received. 
Best  assured  I  duly  appreciate  the  exertions  you  have  made  to  fhlfil 
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the  terms  of  your  proposals,  as  well  on  your  own  account  as  on  that 
of  the  public,  and  sincerely  hope  and  trust  you  will  be  successful  in 
doing  so.  I  have  received  letters  from  the  banks  showing  the  progress 
yon  have  made,  and  from  them  I  conclude  you  will  overcome  all  diffi- 
culties. I  have  now  time  only  to  inform  you  that  the  letter  of  instruc- 
tions from  the  Comptroller,  in  conformity  with  my  last  to  you,  author- 
izing the  commissiooer  of  loans  to  issue  certificates  of  funded  stock  on 
each  instalment  as  therein  stated,  has  been  this  day  forwarded.  The 
difficulty  arising  from  the  want  of  funded  stock  will  therefore  be 
removed. 

Wishing  you  every  success,  I  am,  sir,  your  friend  and  most  obe- 
dient, 

G.  W.  CAMPBELL. 

Jacx)B  Barebr,  Esq. 

P.  S. — On  the  subject  of  receiving  the  notes  of  certain  banks,  &c., 
I  will  only  observe  I  at  present  doubt  its  practicability. 


No.  4. 

NoVElfBBB  21. 

Mr.  Dallas,  late  on  Saturday,  directed  the  measures  for  completing 
th€  execution  of  the  contract  relating  to  the  ten  million  loan  to  be 
suspended. 

The  Comptroller  is  requested  not  to  issue  the  instructions  to  the 
commissioners  of  loans  until  further  advised  on  the  subject. 

D.  S. 

February  13,  1834. 

I  certify  the  foregoing  is  a  true  copy  of  the  original  on  file  in  the 
office  of  the  Comptroller  of  the  Treasury. 

N.  B.  VAN  ZANDT. 


No,  5. 

Treasury  Department,  November  19,  1814. 

Sir  :  Enclosed  yon  will  receive  a  copy  of  the  opinion  of  the  Attorney 
General  on  the  legal  construction  of  the  contract  or  contracts  made  by 
the  late  Secretary  of  the  Treasury  on  the  2d  of  May,  1814,  for  the 
loan  of  ten  millions  of  dollars,  and  of  a  notification  issued  from  this 
office  founded  upon  it. 

I  beg  leave  to  request  that  you  will  cause  the  necessary  instructions 
to  be  given  to  the  several  commissioners  of  loans  for  issuing  the  addi- 
tional stock,  conformably  to  the  opinion  of  the  Attorney  General  and 
to  the  said  notification. 

I  am,  respectfully,  sir,  your  obedient  servant, 

A.  J.  DALLAS. 

The  Comptroller  of  the  Treasury. 
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February  13,  1834. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in 
the  office  of  the  Comptroller  of  the  Treasury. 

N.  B.  VAN  ZANDT. 


No.  6. 

Trbasuby  Dbpartmbnt,  November  22,  1814. 

Sir  :  I  have  received  your  letter  dated  this  day,  relative  to  the 
execution  of  the  contracts  for  the  ten  million  loan. 

When  I  arrived  at  Washington  I  attended  to  these  contracts,  in 
which  no  difficulty  occurred,  as  the  contractors  had  fulfilled  their  en- 
gagements. It  was  in  relation  to  these  cases  that  the  opinion  of  the 
Attorney  General  was  taken. 

At  a  subsequent  period  I  attended  to  the  contracts,  in  which  diffi- 
culties were  supposed  to  exist ;  and  on  these  cases  I  submitted  the 
views  of  a  settlement  to  the  President,  who  signified  that  he  saw  no 
objection  to  the  mode  of  settlement  proposed. 

Of  the  Attorney  General's  opinion  and  the  views  submitted  to  the 
President  you  have  copies. 

It  is  only  necessary  to  add  that  all  the  subscribers  to  the  ten  million 
loan  are  placed  on  the  same  footing  with  respect  to  the  instalments 
actually  paid ;  that  the  Attorney  General's  opinion  is  to  be  carried 
into  efiect,  so  far  as  respects  the  persons  entitled  to  the  supplemental 
stock,  but  that  it  is  not  deemed  proper  to  insist  upon  a  release  before 
the  supplemental  stock  is  delivered.  In  this  last  respect  the  govern- 
ment will  act  upon  its  rights,  without  claiming  any  concession  from 
the  creditors  which  might  hereafter  be  considered  a  sacrifice  on  their 
part. 

I  am,  very  respectfully,  sir,  your  obedient  servant, 

A.  J.  DALLAS. 

N.  LuFFBOROUQH,  Esq., 

Acting  Comptroller. 

February  13,  1834. 

I  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file  in 
the  office  of  the  Comptroller  of  the  Treasury. 

N.  B.  VAN  ZANDT. 


No.  r. 

Tbbastjey  Department,  November  22, 1814. 
Sir  :  I  have  just  received  your  second  note  of  this  day's  date,  rela- 
tive to  the  execution  of  the  contracts  for  the  ten  million  loan. 
Pursuing  the  principle  that  the  construction  given  to  the  contracts 


R.   R.  WARD  ANL   OTHERS.  265 

by  the  Attorney  General  is  to  be  carried  into  effect,  without  impairing 
the  rights  or  embarrassing  the  remedies  of  the  creditors,  I  mean  that 
the  supplemental  stock  shall  issue  in  such  form  and  manner  as  will, 
on  the  one  hand,  avoid  any  appearance  of  acknowledging  at  the  trea- 
sury that  the  contracts  remain  open,  and,  on  the  other  hand,  leave  the 
creditors  every  proper  facility  to  establish  hereafter  the  identity  of  the 
supplemental  stock,  and  its  connexion  with  the  ten  million  loan. 

Although  I  am  not  yet,  perhaps,  master  of  all  the  details  of  office, 
I  presume  the  best  mode  of  accomplishing  the  object  which  I  have 
stated  will  be  to  leave  the  certificate  of  original  stock  as  it  now  stands, 
and  issue  a  new  certificate  for  the  supplemental  stock  only. 

I  am,  very  respectfully,  sir,  your  ob^ient  servant, 

A.  J.  DALLAS. 

N.  LuFFBOEOUGH,  Esq., 

Acting  Comptroller. 

I  certify  the  foregoing  is  a  true  copy  of  the  original  on  file  in  the 
office  of  the  Comptroller  of  the  Treasury. 

N.  B.  VAN  ZANDT. 


No.  3. 

Six  per  cent,  stock  of  ISU.—Loan  of  May  2,  1814,  of  |10,000,000. 

No.  20.]  Loan  Office  of  the  Unitbd  States, 

State  of  New  York,  June  24,  1814. 

Be  it  known  that  there  is  due  irom  the  United  States  of  America 
nnto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  fourteen 
thousand  seven  hundred  and  seventy-two  dollars  and  seventy-two 
cents,  bearing  interest  at  six  per  centum  per  annum  from  the  26th 
day  of  May,  1814,  inclusively,  payable  quarter-yearly,  being  stock 
created  in  pursuance  of  an  act  of  Congress  passed  on  the  24th  day  of 
March,  1814,  entitled  ^^  An  act  to  authorize  a  loan  for  a  sum  not 
exceeding  twenty-five  millions  of  dollars;"  the  principal  of  which 
stock  is  reimbursable  at  the  pleasure  of  the  United  States  at  any  time 
after  the  last  day  of  December  in  the  year  1826 ;  which  debt  is 
recorded  in  this  office,  and  is  transferable  only  by  appearance  in  person, 
or  by  attorney,  at  the  proper  office,  according  to  the  rules  and  forms 
instituted  for  that  purpose. 

W.  FEW,  Commissioner. 

$14,772  72. 

For  value  received,  I  assign  of  the  within  debt  five  thousand  six 
hundred  and  eighty-one  dollars  and  eighty-two  cents  to  Lynde  Catlin, 
cashier  Merchants'  Bank ;  eight  thousand  two  hundred  and  seventy- 
two  dollars  and  seventy-four  cents  to  McEuen,  Hale  &  Davidson,  to 
books,  of  Pennsylvania ;  the  residue,  eight  hundred  and  eighteen 
dollars  and  sixteen  cents,  to  Prime,  Ward  &  Sands,  of  New  York. 

JACOB  BARKER. 

Nbw  Tork^  June  25,  1814. 
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|5,681  82  Lynde  Catlin,  cashier. 
8,272  74  McEwen,  Hale  &  Davidson. 
818  16  Prime,  Ward  &  Sands. 


U,772  72 


June  27,  1814,  received  of  within  amount  $5,681  82  on  certificate 
No.  41. 

JACOB  BARKER. 


No.  8. 

Philadelphia,  May  13,  1814. 

Deab  Sir  :  Without  any  husiness  to  trouble  you  with,  I  beg  leave, 
nevertheless,  to  pursue  you  to  New  York  with  a  letter  of  complaint 
and  of  compliment — of  complaint  that  you  did  not  call  to  see  me,  as 
you  promised  you  would,  on  your  transit  through  Philadelphia,  and 
of  compliment  on  the  important  pecuniary  services  you  have  just  ren- 
dered the  country  in  your  liberal  subscription  to  the  loan,  as  well  as 
the  very  patriotic  spirit  in  which  this  large  contribution  appears  to 
have  been  made.  If  I  had  been  a  member  of  Congress  during  the 
war  of  the  revolution,  and  Robert  Morris,  just  after  saving  the  nation 
from  embarrassment,  had  failed  to  keep  a  promise  previously  made  to 
honor  me  with  a  visit  on  his  way  through  Philadelphia,  I  should  have 
been  disappointed,  at  the  same  time  that,  in  common  with  all  his 
fellow  countrymen,  I  would  have  acknowledged  the  obligation  due  to 
him  from  the  public.  Now,  as  I  believe  this  war  to  be  quite  as  momen- 
tous as  that,  and  your  aid  to  the  treasury  at  the  present  crisis  quite 
as  important  as  Mr.  Morris's  ever  was  during  the  former  struggle,  I 
can  assure  you,  without  compliment,  that  I  should  have  been  very 
happy  to  see  you  in  my  house,  and  that  my  complaint  wilt  be  less 
gentle  if  ever  you  omit  me  again  in  your  journeys  from  New  York 
and  Washington.  Your  enemies  will  say,  no  doubt,  that  you  con- 
sulted interest  alone  in  this  undertaking.  But  who  has  not  an  eye 
to  his  interest?  And  your  friends  may  with  more  justice  aver  that 
your  motives  were  not,  as  they  could  not  have  been,  merdy  interested. 
1  wish,  besides,  that  the  detractors  from  the  merits  of  those  who  stand 
by  the  country  would  even  go  so  far  as  to  make  it  their  interest  to 
act  with  it. 

What  a  noble  State  New  York  is  becoming  I    Since  your  late  elec- 
tions I  begin  to  fear  that  Pennsylvania  will  no  longer  rank  first. 

Very  sincerely  and  respectfully  your  friend  and  humble  servant, 

C.  J,  INQERSOLL. 

Mr.  Jacob  Barker. 


B.  B.  WARD  AND  OTHEBS.  267 

No.  9. 

Philadblphia,  May  21,  1814. 

Dear  Sir  :  On  your  own  account,  and  on  my  own,  and  on  all 
accounts,  I  am  exceedingly  happy  to  learn  from  you,  as  I  do  by  your 
letter  of  yesterday,  that  there  will  be  no  difficulty  nor  delay  in  the 

fayment  of  the  loan  instalment  falling  due  the  25th  of  this  month, 
had  heard  a  suspicion  to  the  contrary  expressed,  but  relied,  never- 
theless, on  your  means  and  determination  to  be  punctual.  In  the 
present  phrenzy  of  parties,  that  all  prominent  men  should  be  de- 
nounced is  to  be  expected  ;  you  must  not  flatter  yourself  with  escaping 
this  ordeal ;  but  as  it  never  has  hurt  any  person  who  had  not  by  mis- 
conduct prepared  himself  for  injury,  I  am  sure  you  have  nothing  to 
apprehend.  It  will  afford  me  great  satisfaction  to  discountenance  all 
unfounded  rumors  or  assertions  to  your  prejudice  in  this  business. 

I  leave  Philadelphia  the  2d  of  June  to  attend  the  federal  court  of 
Delaware,  to  be  gone  for  a  few  days.  I  hope,  however,  that  this  tem- 
porary absence  will  not  deprive  me  of  the  pleasure  of  seeing  you  when 
you  come  this  way  from  New  York. 

Tour  very  faithful,  obedient  servant, 


Mr.  Jacob  Barker. 


C.  J.  INGERSOLL. 


Bichard  Smith  further  says :  That  the  papers  hereunto  appended, 
marked  Nos.  1  and  2,  are  in  the  handwriting  of  G-eorge  W.  QEtmpbell, 
to  the  best  of  his  knowledge  and  belief,  and  that  he  was  formerly 
familiar  with  his  handwriting. 

The  paper  hereunto  appended,  marked  No.  3,  is  an  original  stock 
certificate  of  the  United  States. 

That  Daniel  Sheldon  was  clerk  in  the  Treasury  Department  during 
the  year  1814  ;  that  he  attended  particularly  to  the  business  relating 
to  stocks  and  treasury  notes,  insomuch  that  when  any  of  the  clerks 
wanted  information  or  instructions  they  would  apply  to,  and  be  guided 
by,  his  directions ;  seldom,  if  ever,  applying  to  the  Secretary  of  the 
Treasury,  as  was  generally  understood  throughout  the  Treasury  De- 
partment. 

That  N.  B.  Van  Zandt  was,  through  the  year  1834,  clerk  in  the 
Comptroller's  office,  United  States  Treasury  Department,  and  that  he 
continued  to  occupy  that  situation ;  that  the  papers  hereunto  appended, 
marked  Nos.  4,  6,  6,  and  7,  are  in  his  handwriting. 

That  he  purchased  of  the  treasury  of  the  United  States,  the  day 
after  the  news  of  peace  was  received,  in  1815,  six  per  cent.  United 
States  stock,  paying  therefor  in  the  notes  of  the  banks  of  the  District 
of  Columbia  $85  for  $100  stock.  The  difference  between  the  value  of 
such  bank  notes  and  specie  was  then^  or  had  been  shortly  before,  24 
per  cent,  in  favor  of  specie. 

That  the  banks  at  Philadelphia,  New  York,  and,  he  believeSi  Al- 
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bany,  suspended  specie  payments  immediately  after  the  British  in- 
vaded Washington,  and  not  sooner  ;  that  they  did  not  resume  specie 
payments  until  the  United  States  Bank  was  established,  in  1817 ; 
that  Dennis  A.  Smith  is  dead,  as  are  all  those  who  composed  the  firm 
of  Prime,  Ward  &  Sands,  of  New  York,  as  he  has  been  informed  and 
believes. 

That  he  has  been  in  the  habit  of  collecting  from  the  banks  desig- 
nated by  the  treasury  of  the  United  States,  for  more  than  forty  years, 
dividends  on  its  stock,  during  all  which  time  it  has  been  the  uniform 
practice  to  pay  such  dividends  to  those  who,  according  to  the  books 
of  the  treasury,  held  such  stock  on  dividend  days,  without  the  pro- 
duction of  the  stock  certificates,  or  reference  to  who  held  them  when 
the  dividends  were  called  for. 

That  he  is  acquainted  with  the  handwriting  of  Chs.  J.  IngersoU, 
and  believes  the  papers  hereunto  appended,  Nos.  8  and  9,  are  in  his 
handwriting. 

B'D  SMITH. 

I  waive  notice  to  the  taking  of  Mr.  Smith's  depositions  in  the  fore- 
going points. 

M.  BLAIR, 
Solicitor  for  the  United  States, 
Washington,  January  19,  1857. 

United  States  op  America,  District  of  Columbia  j  set  : 

Before  me,  the  subscriber,  a  commissioner  of  the  Court  of  Claims, 
personally  appears  Richard  Smith  and  acknowledges  the  above  to  be 
his  signature,  and  makes  oath  that  the  facts  contained  in  the  fore- 
going affidavit  are  true,  to  the  best  of  his  knowledge  and  belief. 
Sworn  to  this  this  twenty-seventh  day  of  January,  1857. 

JOHN  8.  TYSON, 

Commisaioner. 


Washinoton,  February  10,  1835. 

Dear  Sir  :  The  very  papers  which  I  urged  you  to  leave  with  me 
have  become  the  turning  point  with  the  committee — 

The  deposition  of  Dennis  A.  Smith,  going  to  establish  the  fact  that 
the  paper  received  from  him  in  payment  of  his  loan  was  below  par 
and  the  banks  not  paying  specie  ; 

Prime,  Ward  &  Sands's  certificate,  &c.,  cfec. 

Mr.  Foster  has  called  on  me  for  proof  that  when  the  Secretary  took 
up  the  loan  from  Smith  he  knew  that  the  paper  agreed  to  be  received 
was  below  par. 

To  this  I  answered,  that  to  convict  him  of  the  actual  knowledge 
was  impossible  ;  but  if  I  proved  the  fact  to  be  so  notorious  that  it  was 
his  duty  to  know  what,  everybody  else  knew,  would  that  not  be  con- 
sidered sufficient?     He  intimated  that  it  would. 

On  the  18th  page  of  your  pamphlet  you  find  the  affidavit  of  D.  A. 
Smith  and  the  certificate  of  Prime,  Ward  &  Sands.     You  must  get 
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Prime,  Ward  &  Sands  to  make  oath,  instead  of  a  certificate  ;  and  also 
to  state  the  fact  was  notorious  to  all  commercial  men^  especially  those 
who  dealt  in  stocks  and  money,  and  send  it  on  to  me  forthwith. 

I  have  sent  to  Smith  a  copy  of  his  deposition  and  desired  him  to 
repeat  it,  with  the  addition,  if  possible,  of  the  difference  between  these 
notes  and  specie,  and  the  notoriety  of  that  difference. 

I  shall  also  get  a  deposition  or  two  here,  if  I  can.  Might  you  not 
add  one  or  two  others  in  New  York  ? 

I  should  not  wonder  if  we  get  a  bill  reported  ordering  the  difference 
to  be  paid  at  once. 

Hoping  to  hear  from  you,  I  am  your  obedient  servant, 

MAT.  ST.  CLAIK  CLARKE. 

Jacob  Bareer,  Esq. 


January  26,  1835. 

Mt  Dear  Sir  :  I  have  intended  to  do  myself  the  honor  of  calling  at 
your  house  for  three  or  four  days  in  respect  to  the  subject  of  your  note 
of  the  19th,  but  a  multiplicity  of  engagements  have  prevented. 
I  am  informed  that  the  Judiciary  Committee  have  decided  substan- 
tially in  favor  of  Mr.  Barker's  claim  ;  but  they  wish  to  have  proof 
that  the  government  not  only  contracted  for  a  subsequent  loan  on 
better  terms^  but  that  they  knew  beforehand  that  the  paper  they 
were  to  take  was  below  par  when  they  contracted.  This,  I  presume, 
can  be  furnished.  It  is  proper  for  me  to  reserve  my  own  opinion 
upon  the  merits  of  the  matter. 

Tours,  respectfully, 

A.  MANN,  Jr. 


New  York,  December  14,  1820. 
These  are  to  certify  that  the  value  of  the  notes  of  the  several  banks 
at  Baltimore,  and  in  the  District  of  Columbia,  was,  in  comparison 
with  specie,  on  the  10th  of  September,  1814,  ten  per  cent,  below  par; 
on  the  10th  of  October,  1814,  twelve  per  cent,  below  par;  on  the  10th 
of  November,  1814,  twenty  per  cent,  below  par ;  and  on  the  10th  of 
December,  1814,  it  was  twenty-four  per  cent,  below  par. 

PRIME,  WARD  &  SANDS. 


Washington,  August  10,  1814. 

Dear  Sir^  Ton  will  perceive  that  Congress  are  called  for  the  19th 
of  September.  I  presume  that  nothing  can  be  inferred  from  this,  in 
regard  to  our  future  prospects  of  peace,  either  good  or  bad,  only  that 
about  that  period  it  may  probably  be  known  with  tolerable  certainty 
whether  it  is  to  be  peace  or  war,  as  measures  may  be  taken  accord- 
ingly.    It  is  probable,  too,  that  the  Executive  now  realizes  (for  it  is 
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impossible  that  he  should  not)  the  distressing  deficiency  which  must 
then  exist  in  our  pecuniary  means,  and  wishes  Congress  here  to  devise 
some  mode  of  meeting  this  exigency,  or  at  least  to  divide  with  him 
the  dread  responsibility  which  this  state  of  things  brings  with  it,  and 
perhaps  for  the  purpose  of  merely  ^ ^ doing  something /'  without  any 
very  distinct  views  as  to  what  that  something  is  to  be. 

Yours  of  the  8th  instant  is  received,  and  its  contents  noticed.  The 
Secretary  of  the  Treasury  is  really  much  unwell^  and  looks  broken 
down.  I  am  a  good  part  of  the  time  but  little  better ;  indeed,  my 
good,  sir,  it  is,  in  truth,  pretty  disconsolate  and  sorrowful  times  here, 
I  can  assure  you. 

Tour  friend,  &c., 

G.  BACON. 

Mr.  J.  Barker. 


Treasury  Dbpartmknt,  May  2,  1814. 

Sir:  The  terms  upon  which  the  loan  has  been  this  day  concluded 
are  as  follows,  viz : 

Eighty-eight  dollars  in  money  for  each  hundred  dollars  in  stock ; 
and  the  United  States  engage,  if  any  part  of  the  sum  of  twenty-five 
millions  of  dollars  authorized  to  be  borrowed  by  the  act  of  the  24  th 
of  March,  1814,  is  borrowed  upon  terms  more  favorable  to  the  lenders, 
the  benefit  of  the  same  terms  shall  be  extended  to  the  persons  who 
may  then  hold  the  stock,  or  any  part  of  it,  issued  for  the  present  loan 
of  ten  millions. 

Tour  proposal  of  the  30th  of  April,  for  five  millions  of  dollars  of 
the  loan,  having  been  at  the  above  rate,  or  at  a  rate  more  favorable 
than  the  above  to  the  United  States,  has  been  accepted,  and  you  will 
please  to  pay,  or  cause  to  be  paid,  on  the  25th  day  of  the  present 
month,  into  the  bank  or  banks  you  have  named,  or  into  such  as  you 
shall  name  to  the  Secretary  of  the  Treasury,  on  the  receipt  of  this 
letter,  twenty-five  per  cent.,  or  one- fourth  part  of  the  sum  above 
stated,  pursuant  to  the  notification  from  this  department  of  the  4th 
of  April  last,  and  the  remaining  instalments  on  the  days  fixed  in  the 
said  notification.  You  will  be  pleased  also,  on  or  before  the  25th  of 
May,  to  furnish  the  cashier  or  cashiers  of  the  bank  or  banks  where 
the  payments  under  your  proposal  are  to  be  made  with  the  names  of 
the  persons  in  whose  behalf  the  proposal  has  been  made,  and  the  sums 
payable  by  each. 

The  commission  of  one-fourth  of  one  per  cent,  will  be  paid  from 
the  treasury  after  the  payment  of  the  first  instalment  on  the  25th  day 
of  the  present  month. 

I  am,  respectfully,  sir,  your  obedient  servant, 

G.  W.  CAMPBELL, 

Secretary  of  the  Treasury. 

Jacob  Barebb,  Esq.,  of  New  lark. 
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On  motion  of  Jacob  Barker,  counsel  for  E.  E.  Ward  and  others, 
assignees,  it  is  ordered  that  the  clerk  of  this  court  ask  from  the  Comp- 
troller of  the  United  States  treasury  a  copy  of  letters  and  instructions 
received  by  the  then  Acting  Comptroller  from  Alexander  J.  Dallas, 
Secretary  of  the  Treasury,  dated  between  the  1st  of  June,  1814,  to 
the  1st  of  June,  1815,  in  relation  to  the  issuing  of  supplemental 
stock  in  the  ten  million  loan. 

Ordered  by  the  court. 


Treasury  Department, 
Comptroller's  Office,  March  3,  1855. 

Sir:  As  soon  as  you  requested  a  copy  of  the  account  showing  who 
had  received  portions  of  the  appropriation  of  $66,000,  pointed  out  by 
you  on  the  books  in  this  of&ce,  I  detailed  a  clerk  to  make  said  copy. 
He  has  not  yet  completed  it,  and  will  not  until  late  to-night,  or  on 
Monday  morning. 

Most  sincerely,  yours, 

ELISHA  WHITTLESEY. 
Jacob  Barker,  Esq., 

Now  in  the  City  of  Washington, 


Washington,  June  15, 1859. 

Sir  :  The  claims  of  my  assignees  under  my  contract  of  the  2d  of 
May,  1814,  for  a  portion  of  the  twenty-five  million  loan,  is  now  pend- 
ing before  the  Court  of  Claims,  referred  to  it  by  Congress,  where  it 
has  been  pending  about  forty  years. 

The  claim  for  commissions  has  not  been  acted  on  by  your  depart- 
ment in  such  form  as  to  insure  its  recognition  by  the  said  court. 
When  I  applied  to  the  treasury  for  payment,  the  reply  was  that  the 
balance  of  the  appropriation  i'or  the  expenses  of  that  loan  had  been 
paid  over  to  the  surplus  fund ;  therefore  the  claim  could  not  be  paid 
without  a  new  appropriation  by  Congress.  The  whole  subject  being 
before  Congress,  no  special  application  was  ever  made  for  such  an 
appropriation. 

Proof  was  obtained  from  the  treasury  that  it  had  not  been  paid, 
which  goes  before  the  Court  of  Claims,  to  which  I  wish  to  add  evi- 
dence that  the  enclosed  account  has  been  presented  to  the  Auditor  for 
payment,  and  allowed  or  disallowed,  as  the  case  may  be. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JACOB  BAEKER. 

Hon.  Thomas  L.  Smith, 

First  Auditor  of  tJie  Treasury. 

The  original,  of  which  the  preceding  is  a  copy,  was  this  day  de- 
livered to  T.  L.  Smith,  First  Auditor  of  the  United  States  Treasury, 
by  Jacob  Barker,  in  my  presence. 

JOHN  0.  HAERISON. 

June  15,  1859. 
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Washington,  June  14, 1859. 

The  United  States  to  B.  B.  Ward,  Fitz  G.  HaJIecky  and  Jacob  LUtUy 
assignees  of  Jacob  Barkery  Dr. 

For  commissions  of  one-fourth  per  cent,  on  |5,000,000, 
pursuant  to  the  terms  of  the  Secretary  of  the  Treas- 
ury's letter  addressed  to  Mr.  Barker,  of  May  2,  1814     $12,500  00 

Interest  thereon  from  May  25, 1814,  until  June  14, 1859, 
at  six  per  cent,  per  annum 33,791  67 

46,291  67 


The  original,  of  which  the  preceding  is  a  copy,  was  this  day  deliv- 
ered to  Thomas  L.  Smith,  First  Auditor  of  the  United  States  Treasury, 
by  Jacob  Barker,  in  my  presence. 

JOHN  C.  HARRISOK 

June  15,  1859. 


Treasury  Department, 
First  Auditor's  Office,  June  15,  1859. 

Sir:  Tour  letter  of  yesterday's  date,  enclosing  an  account  of  the 
assignees  of  Jacob  Barker  against  the  tlnited  States  for  certain  com- 
missions, and  interest  thereon,  is  received. 

As  this  claim  is  not  made  in  pursuance  of  any  existing  law  or  regu- 
lation requiring  the  action  of  this  office,  the  account  presented  by  you 
is  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

T.  L.  SMITH,  AudUor. 
Jacob  Barker,  Esq.,  Washington,  D.  C. 
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UNITED  STATES  COURT  OF  CLAIMS. 


Ward,  Halleck,  and  Little,  assignees  of  Jacob  Barker,  vs.  The 

United  States. 

Brief. 

The  act  of  4th  March,  1814,  ch.  29,  authorized  the  President  to 
borrow  $25,000,000. 

On  the  2d  May,  1814,  part  of  this  amount,  usually  called  "the 
ten  million  loan,"  was  taken  by  various  contractors,  upon  the  follow- 
ing terms : 

*'  Eighty-eight  dollars  in  money  for  each  hundred  dollars  in  stock; 
and  the  United  States  engage  if  any  part  of  the  sum  of  $25,000,000, 
authorized  to  be  borrowed  by  the  act  of  24th  March,  1814,  is  borrowed 
upon  terms  more  favorable  to  the  lender,  the  benefit  of  the  same  terms 
shall  be  extended  to  the  persons  who  may  then  hold  the  stock,  or  any 
part  of  it,  issued  for  the  present  loan  often  millions." 

This  condition  in  the  loan  pontract  of  1814  was  not  then  adopted 
for  the  first  time.  In  the  year  previous,  Mr.  Gallatin,  then  Secretary 
of  the  Treasury,  had  made  a  similar  agreement  with  David  Parish 
and  Stephen  Girard,  who  took  a  part  of  the  loan  of  that  year, — (See 
Book  of  Finance,  2d  vol.,  647.) 

On  the  31st  August,  1814,  the  Secretary  of  the  Treasury  negotiated 
for  another  part  otthe  said  $25,000,000,  at  the  rate  of  eighty  dollars, 
in  suspended  bank  paper^  for  one  hundred  dollars  of  stock. 

The  amount  of  this  second  loan,  under  the  act  of  2d  March,  1814, 
was  paid  in  monthly  instalments,  running  from  September  to  Decem- 
ber of  that  year  ;  and  the  paper  received  in  payment  at  the  treasury 
was  at  least  ten  per  cent,  below  par  at  the  time  of  paying  the  first 
instalment,  and  thirty  per  cent,  at  the  payment  of  the  last. 

Oti  the  31st  of  August,  and  for  some  time  afterwards,  Jacob  Barker 
was  the  equitable  owner  of  original  stock  to  the  amount  of  about 
$3,000,000,  and  had  reserved  to  himself  the  benefit  of  the  condition 
aforesaid  upon  about  half  a  million  more  which  he  had  transferred, 
with  that  reservation,  to  other  persons. 

The  Secretary  of  the  Treasury  estimated  the  difference  between  the 
loan  of  2d  May  and  that  of  31st  August,  at  ten  per  cent.;  and  this 
nominal  difference,  between  88  and  80,  was  paid  in  6  per  cent,  supple- 
mental stock. 

The  claimant  insists  that  this  mere  nominal  difference  was  not  the 
just  measure  of  his  rights  ;  that  he  was  entitled  to  the  real  difference 
of  value  between  eighty-eight  dollars  in  money,  paid  by  the  original 
subscribers,  and  eighty  dollars  in  depreciated  bank  paper,  as  paid  by 
subscribers  to  the  second  loan. 

The  facts  being  admitted,  the  legality  and  justice  of  the  claim 
cannot  be  denied,  A  contract  to  pay  in  bank  notes  is  universally 
construed  to  give  only  the  value  of  such  notes  at  the  time  when  the 
payment  becomes  due. 
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Gamble  va,  Hatton  and  White,  Peck's  Rep.,  130. 

Kirkpatrick  vs.  McCullough,  3  Humph.,  171. 

Hosbrook  and  Seaman  va.  Palmer  and  Clark,  2d  McLean,  10. 

Fry  va.  JRousseau,  3  McLean,  171. 

Dillard  va.  Evans,  4  Pike,  175. 

Wallace  va.  Henry,  6  Pike,  106. 

Moody  V8.  Makurin,  4  N.  H.,  296. 

Donaldson  va.  Benton,  4  Dev.  and  Batt.,  435. 

The  condition  attached  to  the  first  loan  was  designed  to  act  favor- 
ably upon  the  credit  of  the  government,  by  raising  its  stock  above  the 
previous  market  value,  and  at  the  same  time  to  save  the  contractors 
from  injury  by  any  subsequent  depreciation.  The  government  stipu- 
lated with  the  first  lenders  that  it  would  not  put  its  stock  on  the 
market  at  a  lower  rate,  without  making  full  compensation  to  them  ; 
that  it  would  not  withhold  from  them  any  advantages  which  might 
be  extended  to  others,  in  subsequent  negotiations. 

When  the  contractors  of  31st  August  were  allowed  to  pay  in  sus- 
pended bank  paper,  they  enjoyed  a  great  advantage  from  this  fact, 
and  the  holders  of  original  stoek  suffered  a  corresponding  injury  ; 
for  the  value  of  original  stock  was  necessarily  brought  down  to  the 
level  of  the  second  issue^  which  was  not  eighty  dollars  in  money,  but 
that  nominal  amount  in  a  currency  worth  only  about  sixty  dollars  for 
the  eighty.  The  government  was  bound  to  make  good  this  whole 
difference,  and  to  give  the  holders  of  original  stock  as  much  additional 
stock  as  their  money  would  have  bought,  upon  the  terms  extended  to 
the  second  lenders. 

Whoever  held  original  stock  at  the  time  of  the  second  loan  was 
entitled  to  the  benefit  of  the  condition.  The  loan  office  books  identi- 
fied the  holders  of  stock  at  all  periods,  and  the  terms  of  the  contract 
fixed  the  rights  of  the  parties. 

The  Secretary  of  the  Treasury,  acting  upon  the  advice  of  the  Attor- 
ney General,  held,  that  a  transfer  of  original  stock,  made  after  the 
second  loan,  and  after  the  benefit  of  the  condition  had  accrued  to  the 
then  holders,  operated  as  a  transfer  of  the  condition  itself.  This  de- 
cision was  erroneous,  and  payments  made  in  pursuance  of  it  were 
vexatious  and  injurious. — (See  Mr.  Pinkney's  opinion,  House  Rep., 
No.  140;  2d  sess.  33d  Cong.,  page  19.) 

The  universal  practice  of  governments  and  corporations  is  diflerent. 

United  States  **  Treasury  regulations,"  15th  August,  1849. 

McCullock's  Com.  Die,  title  *' Funds,"  page  612. 

Ward  on  Investment,  London  edition,  1852,  page  199. 

Fortunes,  Stocks,  &c.,  London  edition,  1838,  page  19. 

£x  parte  Smith,  1  Swanston,  348,  and  note. 
The  condition  was  not  mentioned  on  the  face  of  the  original  stock 
certificates.  When  the  benefit  of  it  attached  to  the  holder,  it  simply 
gave  him  the  right  to  receive  some  additional  stock.  This  was  not  in 
the  nature  of  interest  or  dividends  accruing  out  of  the  old  stock;  but 
it  was  something  arising  out  of  a  wholly  different  transaction,  and  not 
depending  upon  the  original  stock,  except  in  so  far  as  the  holding  of 
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it,  at  a  partacular  time,  indicated  the  person  entitled  to  the  new  stock. 
It  cannot  be  maintained  that  the  latter  passed  by  an  assignment  of 
the  former. — (See  forms  of  stock  certificates.) 

The  assignee  of  original  stock  would  have  been  entitled  to  any  fur- 
ther advantage  accruing,  during  the  time  of  his  holding,  trom  addi- 
tional loans  made  upon  terms  still  more  favorable  to  the  lenders. 
This  contingent  future  advantage  constituted  a  legitimate  part  of  the 
value  of  original  stock,  after  the  second  loan  had  been  negotiated. 
But  the  treasury  deliberately  destroyed  this  value,  by  proclaiming 
that  the  condition  was  exhausted  and  fully  satisfied  upon  payment  of 
the  nominal  difference  between  the  first  and  second  loans. — (See  opin- 
ion of  Att'y  Qen'lRush,  page  13,  House  Rep.,  above  cited;  *'  Circular 
to  certain  Commissioners  of  Loans,"  Idem,  page  14.) 
^^This  proceeding  on  the  part  of  the  treasury  was  illegal  and  unjust; 
and  when,  in  pursuance  of  it,  the  holders  of  original  stock  were  re- 
quired to  surrender  their  certificates,  and  accept  new  ones  bearing  on 
their  face  the  notice  of  this  fact,  the  demand  was  arbitrary  and  op- 
pressive. Nor  did  the  treasury  feel  secure  of  its  position  upon  this 
point,  for  nothing  but  a  sense  of  insecurity  could  have  induced  the 
resort  to  a  new  law  for  another  loan,  before  the  amount  authorized  by 
the  last  act  had  been  even  half  exhausted. 

By  the  contract  of  2d  May,  the  government  had  virtually  agreed, 
that,  so  far  as  money  should  be  borrowed  to  the  extent  of  |25,0OO,000, 
the  first  lenders  should  be  protected  against  any  act  of  its  own,  calcu- 
lated to  depreciate  its  stock  in  their  hands.  To  set  aside  .this  loan 
when  only  half  exhausted,  and  put  the  stock  of  a  new  loan  upon  the 
market  at  lower  rates,  was  a  gross  violation  of  the  original  agree- 
ment. Upon  every  principle  of  equity  the  claimant  is  entitled  to  com- 
pensation for  the  injury  inflicted  by  this  proceeding. 

The  sole  ground,  so  far  as  known,  upon  which  this  claim  has  ever 
been  resisted,  is  the  surrender  of  the  original  certificates,  and  the  ac- 
ceptance of  new  ones,  according  to  the  terms  of  the  treasury  circular 
of  the  30th  November,  1814,  to  which  reference  is  made  above.  Such 
is  the  view  adopted  by  the  Senate  committees  when  they  rejected  this 
claim.— (Senate  Rep.  56,  2d  sess.  16th  Cong.;  Senate  Rep.  10,  Ist 
sess.  17th  Cong.) 

All  the  correspondence  on  this  subject  shows  that  Mr.  Barker  was 
at  the  mercy  of  the  government,  and  received  what  was  finally  given 
only  at  the  end  of  a  long  controversy.  He  was  compelled  to  accept, 
or  to  get  nothing.  He  acted  under  the  duress  of  arbitrary  power  on 
the  one  liand,  and  of  pressing  necessity  on  the  other.  But  his  con- 
duct from  beginning  to  end — all  his  action,  and  all  his  arguments — 
was  a  perpetual  protest  against  the  whole  proceedings  of  the  trea- 
sury.— (::fee  his  letter  in  the  National  Intelligencer,  dated  6th  Decem- 
ber, 1814;  House  Report,  page  39.)  It  cannot  be  maintained,  under 
these  circumstances,  that  he  waived  or  abandoned  any  of  his  rights. 
See  the  following  authorities: 

Bates  v«.  New  York  Ins.  Co.,  3  John.  Cases,  238. 
McQueen  w.  State  Bank  of  Indiana,  2  Carter,  (Ind.,)  413. 
Maxwell  vs.  Griswold  et  al.,  10  How.,  255. 
Chitty  on  Cont.,  9  Am.  ed.^  650,  note. 
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Preston  vs,  Boston,  12  Pick.,  7. 
Joyner  w.  3(1  School  Dist.,  3  Gush,,  567. 
Collins  V8.  Westbury,  2  Bay.,  211. 

But,  in  fact,  owing  to  Mr.  Barker's  individual  exertions,  the  rights 
of  stockholders  were  expressly  reserved.  In  the  treasury  circular  of 
the  30th  November,  1814,  it  is  declared  that  no  release  is  to  be  taken 
from  the  stockholders  **on  delivering  them  the  supplemental  stock." 
And  in  the  previous  letter  of  the  24th  of  the  same  month,  from  the 
Comptroller  to  the  Secretary  of  the  Treasury,  the  reservation  was 
still  more  explicit  and  distinct,  in  these  words:  '*  Their  rights  will 
still  remain  with  themselves,  and  their  remedies  with  Congress."  In 
the  face  of  these  concessions,  made  at  the  time  in  answer  to  earnest 
entreaties  and  protests,  it  would  be  nothing  less  than  fraud  to  claim 
that  the  parties  have  surrendered  their  rights. — (See  also,  *'  Notice" 
by  Secretary  Dallas,  30th  November,  1814,  Ho.  Eep.,  page  26,  and 
his  letter  of  22d  November,  on  the  same  page.) 

The  treasury  circular  of  30th  November,  1814,  states  that  the 
loan  of  August  was  made  '^  at  the  rate  of  one  hundred  dollars  in 
stock  for  eighty  dollars  in  money."  Upon  this  false  statement  of  the 
government  the  supplemental  stock  was  issued  and  accepted,  to  the 
amount  of  only  ''  ten  dollars  on  every  hundred  dollars  of  the  stock," 
To  this  day  the  government  ignores  the  fact  of  having  received  de- 
preciated paper. — (See  letters  of  Secretaries  Guthrie  and  Woodbury, 
pages  6  and  9,  Ho.  Rep.  140,  2d  sess.  33d  Cong.)  There  is  no  ex- 
press denial,  but  there  is  no  admission  of  the  fact;  there  are  both  sup- 
pressio  veri  and  auggestio  fold. 

Even  if  acquiesence  could  be  shown,  under  these  circumstances,  it 
would  not  estop  the  claimant. 

2  Kent,  8th  edition^  642,  and  note. 

Northrop  vs.  Q-raves,  19  Conn.,  548. 

Culbreath  ve,  Culbreath,  7  Geo.  R.,  64. 

Champlin  vs.  Layton,  18  Wend.,  422. 

Hall  V8.  Reed,  2  Barb.  Ch.  Rep.,  505. 

Gratz  V8.  Redd,  4  B.  Monroe,  190. 

Hog  V8,  Brown,  2  Brevard,  223. 

State  V8.  Robinson,  2  Harring,  5. 

Reid  V8.  Reid,  2  Dev.,  247. 

Dobbin  va.  Perry,  2  Richardson,  32. 
If  the  parties  did  not  claim  for  the  depreciation  of  the  funds  received 
upon  the  second  loan,  they  might  well  nave  looked  to  the  necessity  of 
u  future  loan  to  disclose  the  real  state  of  the  market,  and  to  make  up 
the  deficiency  by  still  more  favorable  terms  to  the  lenders.  This 
probability  gave  value  to  their  stock ;  but,  as  already  stated,  the 
treasury  annihilated  this  value  by  a  false  construction  of  the  contract, 
and  by  resorting  to  a  new  loan.  Indemnity  is  due. for  this  wrong  ; 
it  may  be  properly  estimated  by  the  amount  of  depreciation  in  the 
currency  received. 

Finally,  the  sale  of  stock  for  depreciated  bank  paper  was  a  direct 
injury  to  the  holders  of  original  stock,  to  the  full  extent  of  the  depre- 
ciation. The  government  had  solemnly  stipulated  to  make  good  the 
loss,  hul^  this  it  has  never  done.    The  claimant  has  been  constant  and 
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unremittiDg  in  his  applicafcions  to  Congress.  His  petition,  until  re- 
ferred to  this  court,  was  only  twice  noticed,  and  then  dismissed  upon 
frivolous  and  untenable  grounds.  He  is  entitled  to  relief,  and  it 
would  be  unconscionable  to  withhold  it  any  longer.  The  part  pay- 
ment is  no  bar  to  his  recovery,  even  if  he  had  given  a  receipt  in  full, 
which  he  did  not. 

Cumber  vs.  Wane,  1  Strange,  426. 

1st  Smith's  Leading  Cases,  146,  and  notes. 

Pinnel's  Case,  5  Rep.  117., 

Dederick  vs.  Leman  and  others,  9  John.,  333. 

Harrisons.  Wilcox,  2  John.,  448. 

Seymour  vs.  Minturn,  17  John.,  169. 

Latafee  vs.  Pecholier,  2  Wash.  C.  C,  268-271. 

White  vs.  Jordan,  27  Maine,  370-378. 

Smith  vs.  Bartholomew,  1  Met.,  276. 

Warren  vs.  Skinner,  20  Conn.,  569, 

BROWN,  STANTON  &  WALKER, 

For  the  Claimants. 
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R.  R.  Waed,  F.  G.  Hallkck,  Jacob  Little,  assignees  of  Jacob  Bar- 
ker, vs.  The  United  States. 

Additional  brief  of  Jacob  Barker ^  Counsel  for  Plaintiffs. 

The  attention  of  this  honorable  court  is  particularly  invited  to  the 
statement  of  Mr.  Dallas  asking  the  opinion  of  the  Attorney  General, 
in  which  he  says,  among  other  things,  ^'  there  remains  a  considerable 
sum  of  the  twenty-five  millions  authorized  to  be  loaned,  for  which 
proposals  have  not  yet  been  invited." 

And  to  the  treasury  report  of  23d  September,  1814,  (see  Book  of 
American  State  Papers,  2d  volume  of  Finance,  page  840,)  in  which 
it  is  stated  that  parts  of  the  twenty-five  million  loan  were  sent  in 
July  to  Europe  for  sale  ;  and  that  it  had  advertised  for  a  further  por- 
tion thereof,  as  interpreting  what  the  treasury  understood  to  be  the 
true  meaning  of  the  condition  in  question  when  it  was  made,  viz  : 

That  the  United  States  should  proceed  to  borrow  under  the  twenty- 
five  million  law  until  the  whole  was  exhausted,  if  so  much  should  be 
wanted. 

Also,  to  Mr.  Dallas's  refusal  to  carry  out  the  Attorney  General's 
original  opinion. 

To  his  application  to  him,  for  his  explanatory  opinion,  which 
changed  the  character  of  a  very  important  branch  of  his  original 
opinion,  the  object  of  which  was,  doubtless,  to  enable  the  treasury  to 
get  hold  of  the  existing  certificates  of  stock,  with  a  release  from  the 
then  holder  for  all  further  benefit,  as  those  who  had  sold  subsequent 
to  the  31st  of  August  had  not  any  control  over  the  new  certificates 
which  had  been  issued  ;  and  when  this  explanatory  opinion  was  ob- 
tained to  his  liking  on  the  25th  of  October,  to  his  delaying  action 
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thereon  until  the  19th  of  November,  before  which  time  he  obtained 
the  law  of  15th  November,  authorizing  another  loan  and  the  banks 
of  the  District  of  Columbia  to  subscribe  for  millions. 

To  his  advertising  for  this  loan  the  same  day  the  law  was  passed, 
offering  to  take  therefor  approved  bank  notes,  meaning  the  notes  ot' 
the  banks  of  the  District  of  Columbia. 

To  Mr.  Dallas's  three  letters,  one  of  19th  November  and  two  of 
22d  November,  re-establishing  the  interference  of  the  President,  to 
prevent  the  treasury's  requiring  a  release  from  the  stockholders  on 
issuing  the  10  per  cent,  supplemental  stock,  and  a  positive  agreement 
that  the  receipt  thereof  should  not  be  considered  a  final  settlement, 
on  the  contrary,  that  their  rights  should  remain  open  and  unem- 
barrassed. 

To  the  acting  Comptroller's  letter  of  the  24th  November,  and  to 
his  instructions  to  the  commissioner  of  loans  of  the  30th  November, 
and  to  Mr.  Crawford's  leteer  to  the  Senatorial  committee,  as  establish- 
ing the  effect  on  the  market  price  of  the  stock,  intended  to  be  pro- 
duced by  the  treasury,  and  the  controlling  inffuence  of  the  subalterns. 

To  the  laws  of  15th  November  and  26th  of  December,  1814. 

The  provisions  of  these  two  laws  are  especially  complained  of  by 
the  plaintiffs;  no  intimation  appears  to  have  been  given  by  the  treasury 
to  Congress,  when  it  applied  for  those  laws,  that  the  object  was  to 
get  rid  of  the  condition  allowed  Mr.  Barker,  by  omitting  to  make 
further  loans  under  the  law  of  the  24th  of  March,  1814 ;  nor  is  it  be- 
lieved that  Congress  were  aware  of  the  condition  when  they  passed 
those  laws;  it  was  not  referred  to,  to  the  knowledge  of  plaintiffs,  in 
debate  when  those  laws  were  pending  before  Congress ;  it  is,  therefore, 
to  be  presumed  that  the  mention  of  it  in  Mr.  Campbell's  report  had 
escaped  the  notice  of  members. 

Particular  attention  is  also  solicited  to  the  treasury  report  of  the 
6th  of  December,  1815,  (see  book  of  American  State  Papers,  vol.  3 
of  Finance,  p.  1,)  in  which,  on  page  7,  it  is  stated  that  $12,551,511  90 
had  been  received  in  1814  on  various  contracts  for  the  ten  and  six 
million  loans,  part  of  the  twenty-five  million,  for  which  stock  had 
been  issued  to  the  amount  or|15,661,818  54  in  those  loans. 
To  the  last  report  of  Mr.  Campbell,  dated  September 

23,  1814,  (see  book  of  American  State  Papers,  vol.  • 

2  on  Finance,  page  840,)  in  which  it  is  stated  that 

he  contracted  on  the  2d  of  May,  1814,  for $9,229,056  00 

Subsequently 556,000  00 

On  the  31st  of  August,  1814 1,800,000  00 

That  other  proposals  had  been  made  for 923,300  00 

To  those  who  offered  this,  he  addressed,  on  the  31st 
of  August,  similar  letters  to  that  addressed  to  D.  A. 
Smith ;  these  offers  not  having  been  accepted  on  the 
appointed  day,  22d  of  August,  the  parties  offering  were 
not  bound  ;  yet  a  portion  of  them  took  the  stock,  pay- 
ing therefor  in  depreciated  paper. 
Subsequently,  the  report  says  there  were  other  offers 

made  and  accepted  by  the  treasury  to  the  amount  of.         207,000  00 

12,715,366  00 
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How  long  subseqaently,  or  on  what  particnlar  terms^ 
it  is  not  stated ;  probably  at  the  same  rate,  payable  in  ^[ 

depreciated  paper,  as  none  other  according  to  the  testi- 
mony of  Richard  8mith  was  at  that  time  received  at 
the  treasury,  and  as  the  persons  making  the  offer 
resided  at  Washington  and  Baltimore,  they  were  not 
likely  to  have  paid  specie,  when  others  were  paying 
in  depreciated  paper. 

From  this  deduct  the  offers  by  the  following  persons, 
part  of  the  aforesaid  $923,300,  which  the  report  says 
they  gave  notice  they  could  not  carry  their  proposals 
into  effect,  viz : 

John  Savage,  Philadelphia $240,000 

Wm.  W.  Smith,  Philadelphia 100,000 

Wm.  Patterson  &  Sons,  Baltimore 70,000 

$410,000  00 

12,305,356  00 

Deduct  these  $12,305,356,  which  was  the  whole  amount  of  Mr. 
Campbell's  contracts  under  the  law  authorizing  the  loan  of  twenty- 
five  millions,  from  the  said  |12,651,610  90,  stated  in  Mr.  Dallas's 
report  to  have  been  received  on  account  of  that  loan,  leaves  $246,254  90, 
which  must  have  been  for  stock  sold  by  him,  and  as  all  bis  receipts 
for  that  stock  were  in  depreciated  paper,  known  to  have  been  so  when 
contracted  for,  and  when  received,  established  by  his  own  reports  and 
by  other  testimony  on  file  in  this  cause,  it  is  believed  to  supersede  all 
necessity  for  inquiry,  whether  Mr.  Campbell's  agreement  with  Dennis 
A.  Smith  was  ior  money  or  for  depreciated  paper,  or  if  for  the  latter, 
whether  or  not  its  depreciated  character  was  known  to  him  when  he 
made  the  contract. 

Mr.  Dallas  says  in  his  said  report,  that  of  the  amount  received  as 
aforesaid  for  parts  of  the  twenty-five  million  loan,  $140,810  was  sold 
at  85.  No  other  stock  in  that  loan  having  been  sold  by  either  secre- 
tary at  that  rate,  it  follows,  of  course,  that  the  stock  to  the  amount  of 
$25,000  which  Richard  Smith  testified  he  had  purchased  of  Mr.  Dallas, 
the  day  after  peace  had  been  proclaimed,  for  the  Annapolis  Bank  at 
85,  payable  in  the  notes  of  the  banks  of  the  District  of  Columbia,  when 
such  paper  was  at  a  discount  of  24  per  cent. ,  must  have  been  part  of  the 
$140,810  received  as  aforesaid  for  a  portion  of  the  twenty-five  million 
loan. 

Adopt  this  sale  to  the  Annapolis  Bank  as  the  standard  of  calculation 
in  place  of  Mr.  Campbell's  contracts,  and  it  would  reduce  the  allowance 
to  De  made  six-tenths  of  one  per  cent.,  the  difference  between  86  at 
24  per  cent.,  and  80  at  20  per  cent.,  and  would  make  a  small  part  of 
the  last  loans  of  Mr.  Campbell  that  much  more  unfavorable  to  the 
United  States  than  that  of  Mr.  Dallas's  to  the  Annapolis  Bank  after 
peace  took  place.  Adopt  the  contracts  of  31st  of  August,  and  those 
persons  who  held  stock  in  the  ten  million  loan  on  that  day  would  be 
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entitled  to  a  farther  allowance  of  16  per  cent,  on  the  amount  of  stock 
then  held  with  interest  at  6  per  cent,  per  annum,  from  the  time  the 
money  was  paid  into  the  Treasury. 

Whether  Mr.  Campbell  knew  of  the  depreciation  or  not,  when  he 
agreed  to  receive  the  paper,  is  not  supposed  to  be  of  any  consequence, 
as  it  was  the  fact  of  receiying  depreciated  paper  at  par,  and  not  his 
knowledge^  that  regulated  the  market  price  of  the  stock ;  if  it  had  been 
otherwise,  it  is  not  to  be  presumed  that  the  Secretary  of  the  Treasury 
of  the  United  States,  surrounded  by  impatient  creditors,  demanding 
what  he  could  not  give  them,  could  have  been  ignorant  of  what  every 
man,  woman,  and  child  in  the  nation  knew,  and  what  all  the  daily 
newspapers  througout  the  land  were  proclaiming  ;  independant  of  all 
this,  the  plaintiffs  believe  that  no  one  can,  after  reading  the  testimony 
of  Richard  Smithy  doubt  but  what  the  Secretary  had  full  knowledge 
on  the  subject. 

Prime,  Ward  &  Sands's  certificate  on  page  26  of  brief  was  made  on 
the  supposition  that  the  first  instalment  was  received  on  the  10th  of 
September,  when  by  agreement  it  was  not  received  until  20th  of  that 
month. 

The  depreciation  between  those  two  periods  was  according  to  the 
testimony  of  W.  W.  Seaton  and  Richard  Smith,  materially  increased. 

And  further,  Dennis  A.  Smith  testified  that  the  paper  he  paid  was 
at  a  discount  of  20  per  cent.,  thus  fixing  the  period  to  be  the  Slst  of 
August,  when  the  then  holders  or  their  assigns  of  stock  were  entitled 
to  the  difference  claimed ;  no  others  do  now  or  ever  did  claim  it.  No 
sales  of  any  part  of  the  twenty-five  million  loan  having  been  made  on 
more  favorable  terms  to  the  lenders. 

The  sale  of  stocks  in  the  different  loans  are  so  mixed  with  each  other, 
and  with  the  treasury  notes  in  the  different  treasury  reports  to  Con- 
gress, that  the  plaintiffs  have  not  in  all  cases  been  able  to  ascertain 
the  precise  dates  and  rates  allowed  for  each  sale.  They  were  entitled 
to  this  information  from  the  defendants^  it  not  having  been  satisfao- 
torily  furnished,  they  are  entitled  to  the  most  favorable  conclusion  to 
he  drawn  from  such  testimony  as  they  have  been  enabled  to  obtain, 
which  they  consider  ample.  This,  however,  sustained  as  it  is  by  the 
treasury  reports  to  Congress,  establishes  everything  they  contend  for 
without  having  to  rely  on  favorable  constructions  or  liberal  conclusions. 

The  Government  having  issued  the  ten  per  cent,  supplemental 
stock,  the  plaintiffs  do  not  wish  them  to  make  a  second  issue  thereof, 
however  much  they  may  have  issued  it  to  the  wrong  persons. 

The  treasury  returns,  in  evidence  in  this  case,  exhibit  a  payment 
of  about  one  hundred  thousand  dollars^  in  depreciated  paper,  for  divi- 
dends on  stock  belonging  to  Mr.  Barker  ;  the  loss  on  this  was  twenty- 
three  per  cent.  Mr.  Barker's  necessities  compelled  him  to  take  it 
rather  than  wait.  He  suffered  greatly  by  the  delay  in  withholding 
the  original  stock  certificate  from  May  until  June,  and  from  with- 
holding therefrom  the  condition  altogether  ;  also  in  withholding  the 
ten  per  cent,  supplemental  stock  from  August  (when  it  was  admitted 
to  be  due)  until  December,  not  only  by  being  deprived  of  the  use  of 
this  ten  per  cent.,  but  in  the  sale  and  use  of  the  original  stock,  as  the 
doubt  occasioned  in  the  public  mind  by  the  delay,  as  to  what  con- 
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struction  the  new  secretary  would  put  on  the  condition,  greatly  preju- 
diced sales.  A  still  further  loss  is  to  be  apprehended,  from  the  dif- 
ficulty in  obtain  proof  after  a  lapse  of  more  than  forty  years,  during 
which  time  many  of  the  parties  have  died,  some  have  left  the  country, 
and  others  become  insolvent. 

He  suffered  from  the  issuing  of  the  supplemental  stock  to  the  wroug 
persons,  and  from  the  adoption  and  publication  of  the  erroneous  opin- 
ion of  the  Attorney  General,  that  the  word  *'  then  "  in  the  original 
contract  was  a  nullity,  and  that  the  words  "  any  part"  meant  only 
the  next  part  of  the  twenty-five  million  loan  which  should  bo  nego- 
tiated subsequent  to  the  ten  million  loan. 

He  suflered  from  the  Acting  Comptroller  having  wrongfully  required 
a  surrender  of  the  original  stock  certificates,  with  an  assignment 
thereof,  issuing  others  in  lieu  thereof,  bearing  a  declaration  tbat  the 
supplemental  stock  had  been  issued. 

He  sufiered  from  the  Secretary  of  the  Treasury  obtaining  from  Con- 
gress a  law  for  another  loan,  when  only  one-half  of  the  twenty-five 
million  law  had  been  exhausted,  and  for  his  putting  the  twenty-five 
million  law  on  the  shelf  and  advertising  for  a  loan  under  the  new 
law,  the  very  day  the  now  loan  law  was  passed,  offering  to  take  there- 
for approved  bank  notes,  meaning  the  notes  of  the  Bank  of  the  Dis- 
trict of  Columbia,  which  were  at  a  greater  discount  than  any  other 
bank  notes  of  the  nation.  For  the  advertisement  and  the  law,  see 
page  33  of  brief. 

The  intent  of  this  law,  framed  no  doubt  by  the  Secretary,  was,  that 
he  should  borrow  the  notes  of  those  insolvent  banks.  It  authorized 
them  to  subscribe  for  millions  of  that  loan,  of  course,  payable  in  their 
notes,  as  they  had  not  any  specie  wherewith  to  pay  debts,  much  less 
to  lend.  Mr.  Barker  also  suffered  by  the  passage  of  the  law  of  26th 
December,  1814,  page  34  of  brief,  authorizing  the  issue  of  treasury 
notes  in  lieu  of  stock  for  parts  of  the  twenty-five  million  loan.  He 
also  suffered  by  the  effect  of  the  law  of  the  3d  March,  1815,  authorizing 
another  large  loan,  and  borrowing  under  it,  when  about  one-half  of 
the  twenty-five  million  loan  remained  unexhausted. — (See  book  of 
State  Papers,  3  vol.  of  Finance,  pages  6  and  7 ;  and  for  law,  see  page  34 
of  brief.)  Mr.  Barker  had  many  other  causes  of  complaint,  for  which 
no  proof  has  been  offered  lest  it  should  unnecessarily  encumber  the 
record. 

The  plaintiffs  will  consider  all  their  claims  merged,  liquidated,  and 
settled  by  compromise,  by  the  allowance  of  the  difference  between  the 
depreciated  paper'  received  for  a  portion  of  the  twenty-five  million 
loan,  and  the  legal  currency  with  interest  thereon,  from  the  time  the 
money  was  received,  to  the  persons  or  to  their  assigns  who  held  stock 
in  the  ten  million  loan,  when  the  most  favorable  terms  were  allowed 
for  other  portions  of  the  twenty-five  million  loan,  the  plaintiffs'  claim 
being  for  stock  bearing  interest,  the  allowance  to  be  made,  should 
bear  interest  from  same  date. 

JACOB  BAEKER, 
Gounad  for  Plainiifs. 
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IN  THE  COURT  OF  CLAIMS. 

On  the  PBmnoN  of  Ward  et  aZ.,  assignees  of  Jacob  Barker. 
Supplemental  brief  of  Jacob  Bather y  Counsdfor  the  Plaintiffs. 

The  brief  of  the  United  States  solicitor,  filed  on  the  2l8t  of  April, 
three  weeks  after  the  trial,  did  not,  in  consequence  of  the  absence  of 
all  the  plaintiff's  counsel,  come  to  their  knowledge  until  after  Mr. 
Barker's  additional  brief  had  been  filed  ;  hence  some  further  remarks 
become  necessary,  the  facts  established  by  the  testimony  in  the  cause 
not  having  been  understood  by  the  solicitor. 

He  states,  on  page  6,  that  the  returns  of  the  Begister  of  the 
Treasury,  now  before  us,  show  that  there  were  no  transfers  of  the 
stock  in  question  between  the  31st  August  and  31st  December,  1814 ; 
and  therefore  the  decision  of  the  department,  which  was  so  much  com- 
plained of,  was  wholly  immaterial,  and  neither  Barker  nor  any  one 
else  could  have  lost  any  of  the  supplemental  stock  in  the  manner 
stated  in  the  offer  of  offset,  and  in  his  subsequent  petitions  to  Con- 
gress. 

By  reference  to  the  returns  on  file,  this  honorable  court  will  per- 
ceive that  they  show  a  very  different  state  of  things  ;  for  instance. 
Baring,  Brothers  &  Co.  did  not  hold  a  dollar  of  such  stock  on  the 
30th  September,  and  they  held  on  the  Slst  December  $22,260  77. 
Thomas  Mullet  &  Co.  did  not  hold  a  dollar  on  the  30th  September, 
and  they  held  on  the  31st  December  |33,818  18.  John  Slidell  held 
on  the  30th  September  $22,260  77,  and  nothing  on  the  31st  Decem- 
ber. Elbert  Anderson  held  on  30th  September  only  $23,000,  and  on 
the  3l8t  December  held  $80,029  54.  Le  Roy,  Bayard  &  McEvers 
held  on  the  30th  September  $71,504  52,  and  on  the  31st  December 
they  held  only  $140  89.  Samuel  Wetherill,  jr.,  held  only  $12,000 
on  the  31st  of  August,  and  he  held  $31,000  on  the  30th  of  September. 
The  ten  per  cent,  supplemental  stock  was  issued  to  him  on  the  whole, 
greatly  to  the  prejudice  of  Mr.  Barker.  The  said  treasury  returns 
show  many  other  transfers  of  the  stock  during  the  period  in  which 
the  solicitor  supposes  no  transfers  took  place  ;  it  is  not  deemed  neces- 
sary to  trouble  this  court  with  a  detail  thereof,  as  these  transfers 
would  not  be  likely  to  vary  the  decision  to  be  made. 

The  solicitor  takes  exception  to  the  difference  of  the  alleged 
damages  set  ibrth  in  the  pleadings  before  the  United  States  court, 
and  in  the  petitions  to  Congress.  This  court  will  be  pleased  to  notice 
that  these  pleadings  did  not  proftss  to  go  into  the  minutiae  of  the 
whole  case,  as  that  court  had  no  jurisdiction  over  a  greater  amount 
than  would  offset  the  amount  at  issue,  for  which  purpose  enough  was 
.stated  in  those  pleadings. 

The  solicitor  says  the  statement  of  the  amount  of  Mr.  Barker's 
elaim,  put  forth  in  his  pleadings  before  the  United  States  court,  and 
in  his  petition  to  Congress,  were  false.  So  harsh  an  expression  was 
not  to  have  been  expected  from  a  gentleman  of  his  courteous  deport- 
ment— an  averment  not  warranted  by  the  testimony  in  the  case. 
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That  point  is  not  at  issue  in  this  cause,  yet  the  proof  fortunately 
establishes  that  a  much  greater  amount  was  due  on  stock  held  at  that 
time  in  trust  for  his  account. 

The  rights  of  the  plaintiflfe  are  not  to  be  regulated  by  the  opinion 
set  forth  by  Mr.  Barker,  but  by  the  facts  as  established  by  legal  testi- 
mony. Suppose  he  had  considered  himself  entitled  to  four  times  as 
much  as  the  proofs  made  out,  it  would  be  the  testimony,  and  not  the 
opinion  of  the  claimant,  which  would  govern  your  honor's  decision. 
The  opinions  put  forth  by  the  parties  may  have  an  influence  in  ex- 
plaining the  meaning  of  a  contract  when  its  language  is  doubtful  or 
ambiguous,  but  not  otherwise. 

The  solicitor  seems  to  consider  that  the  plaintiffs'  confine  their 
claim  to  the  difference  between  the  contracts  of  the  2d  of  May  and 
that  of  Dennis  A.  Smith  of  the  31st  of  August.  This  subject  has 
been  so  fully  discussed  in  the  briefs  already  filed  in  behalf  of  the 
plaintiffs,  that  further  notice  thereof  is  deemed  to  be  unnecessary. 

The  solicitor  supposes  a  position  that  might  involve  an  amount 
four  times  as  much  as  is  claimed.  Suppose  it  did,  it  could  not  influ- 
ence a  decision  that  must  be  governed  by  the  proof  alike,  whether  the 
amount  be  large  or  small.  It  is  to  be  regretted  that  the  United  States 
solicitor  supposed  it  could  be  otherwise. 

If  the  amount  was  to  influence  the  decision,  the  court  would  per- 
ceive that  the  interest  would  compose  three-fourths  of  it,  arising  from 
the  unjust  withholding  by  defendants  of  money  justly  due  the  plain- 
tiffs for  more  than  forty  years ;  and  is  it  to  be  pretended  that  one  act 
of  injustice  and  oppression  would  justify  or  authorize  another? 

However,  this  great  array  of  figures  is  supposed  to  have  been  made 
in  the  hope  of  intimidating  this  court,  as  it  is  a  well  settled  principle 
that  no  plaintiff  can  recover,  in  a  court  of  law,  more  than  is  claimed 
in  the  pleadings.  In  this  case  16  or  at  most  16^  per  cent.,  with 
interest,  is  claimed,  not  amounting,  including  interest,  to  one-fourth 
of  the  amount  set  forth  by  the  solicitor. 

The  claim  under  consideration  is  only  for  the  benefit  which  became 
due  the  holders  of  about  one- third  of  the  ten  million  loan,  when  more 
favorable  terms  were  allowed  for  a  further  portion  of  the  twenty-five 
million  loan  than  had  been  allowed  for  the  ten  million  loan  ;  the 
whole  of  the  latter  was  not  contracted  for,  and  no  claim  is  made  for 
that  portion  paid  after  the  banks  suspended  specie  payments. 

If  other  claims  should  be  made,  most  of  them  will  be  found  to 
depend  on  questions  which  do  not  apply  to  this  case. 

Suppose  payment  should  be  deferred  another  hundred  years,  the 
interest  would  swell  the  amount  to  sixty  or  seventy  millions,  and  if 
compounded  quarterly,  as  the  dividends  became  payable,  to  a  hundred 
millions,  with  what  propriety  could  this  increased  amount  of  claim  be 
urged  against  its  allowance  ? 

The  solicitor,  on  page  13,  says  "  Barker  posted  to  Washington  and 
demanded  supplemental  stock  for  himself  as  contractor."  In  this  he 
is  mistaken.  Mr.  Barker  never  demanded  supplemental  stock  as 
contractor.  He  does  now,  and  has  uniformly,  from  the  day  of  the  first 
contract,  contended  that  the  benefits  arising  from  all  subsequent  con- 
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tracts  belonged  to  those  persons  for  whose  account  the  stock  was  or 
should  be  held  when  more  favorable  terms  were  allowed. 

The  solicitor  thinks  Mr.  Barker  was  unmindful  of  a  portion  of  his 
rights  when  he  visited  Washington  in  1814^  because  he  did  not  put 
his  claims  before  Mr.  Dallas  in  more  vivid  language.  He  should  have 
remembered  that  Mr.  Barker  could  not  get  a  hearing ;  that  he  was  in 
great  distress  for  money  ;  that  he  had  been  kept  out  of  a  very  large 
sum,  admitted  to  be  due  from  August  to  December,  because  he  would 
not  settle  and  receipt  in  full.  To  get  the  sum  admitted  to  be  due, 
with  an  understanding  that  the  subject  should  remain  open  for  future 
settlement,  was  an  object  of  the  first  importance.  This  is  taken  under 
the  protest  which  appeared  at  the  time  in  the  National  Intelligencer. 
The  solicitor  contends  that  he  compromised  himself  because  he  did 
not,  in  that  protest,  detail  the  several  points  in  which  he  there  stated 
he  differed  in  opinion  with  the  Treasurer. 

The  solicitor  considers  an  offer  to  compromise  for  less  than  was  due 
an  abandonment  of  the  principle  on  which  the  whole  claim  depended. 
This  suggestion  is  not  suited  to  the  meridian  of  this  court  or  of  Con- 
gress.    It  does  not  require  refutation  even  as  a  refined  technicality. 

The  solicitor  considers  the  withholding  of  the  condition  from  the 
.stock  certificates  furnishes  an  argument  against  this  claim,  when  such 
withholding  was  one  of  the  first  and  most  severe  acts  of  injustice  of 
which  Mr.  Barker  complained. 

If  the  stock  entitled  to  the  benefit  of  the  condition  did  not,  as  he 
alleges,  bear  any  higher  price  in  the  market  than  any  other  stock,  it 
is  strange  that  he  should  take  so  much  pains  to  impeach  the  wisdom 
of  the  administration  who  granted  it. 

The  solicitor  considers  the  law  of  1853,  forbidding  speculations 
in  claims  on  the  United  States  invalidates  most  of  the  plaintiffs'  claim. 
That  point  was  so  fully  discussed  on  the  trial  that  comment  is  un- 
necessary, further  than  to  say  that  the  stock  in  question  was  subscribed 
for  by  Mr.  Barker,  issued  to  him,  and  held  for  his  account  until  the 
benefit  claimed  attached,  and  that  no  purchases  of  claims  have  been 
made  in  violation  of  that  or  any  other  law. 

The  solicitor  says  the  supplemental  stock  of  10  per  cent,  was  received 
by  the  stockholders  without  any  claim  for  more.  The  proof  is  con- 
clusive that  it  was  received  under  an  express  understanding  that  all 
further  claims  should  remain  open  and  unimpaired  by  such  receipt. 
He  seems  to  have  overlooked  the  important  fact  that  until  the  law  of 
the  24th  of  March,  1814^  should  have  been  exhausted,  the  time  for  a 
full  and  final  settlement  of  the  condition  had  not  arrived;  and  that  it 
could  not  have  been  sooner  settled  or  extinguished  except  by  compro- 
mise. Accepting  from  a  party  unwilling  to  perform  any  feature  of 
their  contract,  of  that  portion  admitted  to  be  due,  with  an  express 
understanding  that  the  question  of  further  benefit  should  be  left  open 
and  unimpaired  by  such  acceptance,  could  not  warrant  the  conclusion 
that  a  final  settlement  had  taken  place. 

The  solicitor  thinks  Mr.  Barker  was  indebted  to  the  honorable 
Brockhold  Livingston,  judge  of  the  United  States  court,  and  to  the 
unanimous  report  of  the  congressional  judicial  committee,  which,  for 
effect,  the  solicitor  calls  Mr.  Btan^on's  report,  for  the  construction  he 
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now  pnts  on  the  contract.  He  is  qnite  willing  to  yield  to  those  dis- 
tinguished puhlic  functionaries  all  the  superior  discernment  and  intel- 
ligence claimed  for  them. 

Mr.  Barker  is  persuaded  that  the  solicitor  has,  on  page  T  of  his 
brief,  put  on  the  treasury  letter  of  Mr.  Crawford  a  construction  not 
warranted  by  its  context.  The  object  of  that  letter  was  to  justify  the 
Treasurer  for  having,  so  far  as  it  had  the  power,  publicly  repudiated 
the  condition^  lest  purchasers  should  pay  more  for  the  stock  in  ques- 
tion than  for  stock  in  other  loans. 

The  solicitor  seems  to  have  been  led^into  this  and  many  of  the  errors 
of  which  his  brief  is  prolific,  from  supposing  that  the  contractors  for 
the  ten  million  loan  had,  as  such  contractors,  claimed  the  benefit  of 
the  condition,  and  not  as  the  holders  of  stock,  when  more  favorable 
terms  were  allowed  for  other  portions  of  the  twenty-five  million  loan ; 
they  never  did  make  any  such  claim,  and  from  the  supposition  that 
supplemental  stock  of  ten  per  cent,  had  been  issued  to  the  rightful 
claimants,  and  that  a  settlement  of  the  condition  had  been  made  with 
them,  when  the  proofs  show  a  very  difierent  state  of  things.  He 
thinks  Mr.  Barker  would  have  followed  up  his  claim  for  offset  before 
the  United  States  court,  if  the  facts  had  been  as  he  had  alleged.  This 
would  have  been  done  had  not  the  developments  in  that  suit  furnished 
a  more  convenient  defence. 

The  great  body  of  his  stock  was  held  by  others  as  collateral  security 
for  money  borrowed  ;  consequently,  the  benefit  of  the  condition,  which 
accrued  during  the  time  it  was  so  held,  belonged  to  him,  as  much  so 
as  the  original  stock  or  the  dividends  collected  thereon,  as  soon  as  the 
debt  was  paid,  without  any  special  reservation. 

The  solicitor,  in  his  brief,  undertakes  to  impugn  the  wisdom  of  the 
contract,  drawing  distinction  between  the  condition  allowed  by  Mr. 
Gallatin  and  that  allowed  by  Mr.  Campbell,  unfavorable  to  the  latter, 
in  which  he  seems  to  be  as  much  at  fault  as  he  is  in  other  points  of 
his  argument. 

Mr.  Gallatin,  besides  granting  the  condition,  put  the  stock  six  per 
cent,  below  the  market  price,  while  Mr.  Campbell  got  two  per  cent, 
more  than  the  market  price.  Mr.  Gallatin's  condition  was  granted 
in  April,  extending  to  any  loan  which  should  be  made  under  any  law 
which  might  be  passed  before  the  last  day  of  that  year,  when  it  was 
known  that  many  millions  more  would  be  wanted^  while  the  condi- 
tion granted  by  Mr.  Campbell  was  confined  to  the  existing  law.  The 
solicitor,  in  his  brief,  says  the  condition  allowed  by  Mr.  Gallatin  to 
Messrs.  Girard  and  Parish  never  went  into  operation,  in  which  he  is 
mistaken ;  it  operated  the  moment  it  was  signed,  and  continued  to 
operate  on  the  market  as  an  indemnity  against  depreciation  until  the 
end  of  the  year,  when  it  expired  by  its  own  limitation.  It  is  true 
that  it  did  not  operate  to  the  prejudice  of  the  treasury,  for  the  simple 
reason  that  no  loan  was  negotiated  during  the  year  on  terms  more 
favorable  to  the  lender. 

However  much  this  may  have  to  do  with  the  fame  of  the  two  Sec- 
retaries, it  cannot  have  anything  to  do  with  the  claims  of  the  plain- 
tifls  ;  surely  the  terms  clearly  defined  and  fully  understood  by  both 
parties  of  a  contract  authorized  by  law,  fairly  and  openly  made,  with- 
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out  the  least  pretence  of  misrepresentation,  concealment,  or  fraud, 
cannot  be  explained  away  by  the  want  of  wisdom  of  one  of  the  parties. 
The  question  is  not  which  side  displayed  the  most  intellect  in  the 
negotiation,  it  is  what  is  the  true  meaning  of  the  terms  agreed  on, 
and  whether  or  not  those  terms  were  honorably  fulfilled.  Not  a  word 
of  complaint  has  ever  been  made  that  the  contract  was  not  honorably 
fulfilled  on  the  part  of  Mr.  Barker,  while  it  is  insisted  that  the  de- 
fendants have  been  at  fault  in  every  step  they  took  in  the  business 
subsequent  to  signing  of  the  contract. 

The  solicitor  seems  surprised  that  Mr.  Barker  should  have,  in  a  pe- 
tition to  Congress,  claimed  that  stock  in  the  ten  million  loan  had  a 
privileged  monopoly  of  the  market.  He  may  have  been  unwise  or 
unfortunate  in  his  selection  of  terms  ;  if  it  was  so,  it  cannot  influence 
the  opinion  of  this  court.  This  whole  controversy  is  about  benefits 
inuring  to  the  holder  of  that  particular  stock,  which  could  not  inure 
to  any  other  stock  consequently  preferred  in  the  market.  This,  as  a 
matter  of  course,  operated  as  a  monopoly  ;  depriving  him  thereof  has 
always  been  considered  a  very  just  cause  of  complaint. 

The  solicitor's  criticism  on  the  difference  in  the  definition  between 
the  words  than  and  then  are  too  refined  for  the  comprehension  of 
Mr.  Barker.  All  he  has  to  say  on  that  subject  is  what  every  school- 
boy knows — that  the  one  refers  to  a  period  of  time,  and  the  other  to 
the  diflerence  between  two  or  more  objects. 

The  solicitor  says,  on  page  13  of  his  brief,  **  there  is  no  evidence 
that  the  Treasurer  was  apprised  of  the  fact  that  depreciated  paper  was 
received,  especially  as  the  department  even  now  asserts  that  there  is 
nothing  in  the  books  or  records  to  show  it." 

The  solicitor  is  here  again  at  fault,  as  neither  the  letter  of  the 
Comptroller,  page  9  of  the  report  of  the  Judiciary  Committee,  nor  the 
letters  of  the  two  Secretaries  of  the  Treasury,  pages  6  and  8,  intimate 
that  there  was  not  any  evidence  in  the  Treasury  Department  of  the 
fact  that  depreciated  paper  was  received  for  any  portion  of  the  loan. 
What  they  did  say  was :  ^*  That  there  were  no  documents  on  file 
which  go  to  show  that  the  government  knew  that  the  District  and  Bal- 
timore bills,  which  it  had  agreed  to  receive  at  par,  were  depreciated 
at  the  time  of  the  loan  negotiated  by  D.  A.  Smith  on  30th  August, 
1814." 

Mr.  Barker  has  not  in  any  case  contended  that  it  was  publicly  known 
at  the  time  that  such  paper  was  received  at  par  by  the  Treasurer  for 
the  stock. 

The  knowledge  that  such  paper  had  been  received  at  par  was  con- 
fined to  the  contracting  parties,  and  to  such  persons  as  they  thought 
proper  to  communicate  it ;  and  from  the  fact  that  the  treasury  re- 
ports to  Congress  stated  that  money  had  been  received,  without  any 
intimation  that  when  it  said  money  it  meant  depreciated  paper  of  the 
broken  banks,  it  is  to  be  presumed  that  great  pains  were  taken  to  con- 
ceal that  fact. 

Suppose  it  should  be  conceded  that  the  contract  with  Dennis  A. 
Smith  was  as  stated  by  the  treasury,  for  money ,  and  that  it  was  ful- 
led with  money i  this  claim  would,  in  such  case,  have  to  be  tested  by 
the  sale  of  stock  to  the  Annapolis  Bank,  or  by  some  other  sale,  the 
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terms  of  which  were  not  known  to  Mr.  Barker  until  the  testimony  on 
file  in  this  court  was  taken,  which  disposes  of  the  whole  theory  of  the 
solicitor,  arising  from  what  he  calls  an  after  thought. 

The  solicitor  goes  on  to  say  ^'  that  Mr.  Barker  has  not  professed 
ignorance,  and,  moreover,  the  evidence  is  conclusive  that  he  did  know, 
or  had  the  means  of  knowing,  the  fact.  It  is  for  him,  moreover,  to 
allege  and  prove  that  he  settled  in  ignorance  of  this  fact ;  if  he  did  so, 
and  relies  on  that  ground  for  opening  the  settlement,  he  neither  alleges 
nor  offers  to  prove  that  he  has  discovered  this  fact  since  November, 
1814,  but,  on  the  contrary,  ridicules  the  idea  that  any  person  of  com- 
mon intelligence  was  at  that  day  ignorant  of  it.  No  settlement  took 
place.  Mr.  Barker  has,  on  all  occasions,  insisted  that  there  was  not 
any  authority  for  such  a  pretence."  Consequently  he  has  not  and 
does  not  apply  to  have  any  settlement  opened. 

The  treasury  attempted  to  force  a  compulsory  settlement  on  the  stock- 
holderd,  for  which  purpose  it  withheld  the  ten  per  cent,  supplemental 
stock  for  months,  until  the  President  interfered  and  directed  its  emis- 
sion, and  the  question  of  further  benefit  to  be  left  open  and  unimpaired, 
of  which  there  is  full  proof  before  this  court.  Secretary  Guthrie,  in 
his  letter  on  page  8  of  the  Judiciary  Committee's  report,  says  : 

^'Whether  the  parties  receiving  the  supplemental  stock  accepted  it 
in  full  satisfaction  of  their  claim,  and  whether  any  objection  was  made 
upon  the  ground  that  the  loan  of  31st  August,  1814,  was  advanced  to 
the  government  in  depreciated  bank  paper,  is  the  general  presumption 
fiowing  from  the  fact  that  the  supplemental  stock  appears  by  the  doc- 
uments to  have  been  issued  by  order  of  the  Secretary  of  the  Treasury, 
and  received  by  the  parties — there  being  no  correspondence  extant 
showing  whether  it  was  received  in  full  satisfaction,  or  objections 
made  to  receiving  it  as  such." 

It  was  the  supposition  that  the  Secretary  of  the  Treasury  did  not 
know  of  the  depreciation  of  the  paper  when  he  agreed  to  receive  it,  a 
fact  known  to  every  man,  woman  and  child  in  the  nation,  that  Mr. 
Barker  ridiculed  as  an  absurdity,  and  not  the  supposition  that  the 
treasury  did  not  know  that  the  suspended  paper  of  the  broken  banks 
had  been  received. 

The  solicitor  is  mistaken  in  supposing  Mr.  Barker  is  applying  for, 
or  that  he  expects,  pay  for  his  patriotism.  He  tells  this  court  what 
he  told  the  Judiciary  Committee,  that  all  he  asks  is  to  have  the  plain- 
tiffs' claim  dt^cided  on  like  principles  of  law  and  equity,  as  if  the  same 
transactions  had  been  between  individuals.  The  solicitor  has  taken 
great  pains  to  establish  the  impolicy  of  the  contract.  What  has  been 
said  in  opposition  was  to  vindicate  President  Madison  and  Secretary 
Campbell  from  imputations  to  which  they  were  not  obnoxious.  How- 
ever unwise  or  impolitic  the  government  may  have  been  in  making 
the  contract,  its  obligation  to  fulfil  all  the  conditions  thereof  is  not 
the  less  imperative. 

Mr.  Barker  cannot  subscribe  to  the  doctrine  put  forth  by  the  solici- 
tor in  his  brief,  that  he  who  insists  on  his  own  legal  rights  renders 
himself  odious. 

JACOB  BARKER, 

July  1, 1857.  Oomsdfor  FlairUiffs. 
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UNITED  STATES  COURT  OF  CLAIMS. 


R.  B.  Ward,  Jacob  Little,  and  Fitz  G.  Halleck,  assignees  of  Jacob 
Barker,  vs.  The  Unhbd  States. 

Brief  of  counsel  for  plaintiffs. 

This  is  a  claim  emanating  from  the  obligations  imposed  by  the  fol- 
lowing correspondence : 

"  Washington,  Uh  month,  30,  1814. 

'*  Bespectfd  Friend  :  I  will  loan  to  the  government  of  the  United 
States  five  millions  of  dollars,  receiving  one  hundred  dollars  ia  six  per 
cent,  stock  for  each  eighty-eight  dollars  paid,  and  will  pay  the  money 
in  the  proportion  and  at  the  period  mentioned  in  the  advertisement  of 
the  4th  of  April,  to  their  credit,  in  such  banks  in  the  United  States  as 
may  be  agreeable  to  thee. 

^'  On  the  payment  of  each  instalment,  and  satisfactory  assurances  for 
the  payment  of  the  others,  funded  stock  to  be  issued — it  being  under- 
stood and  agreed  that  if  terms  more  favorable  to  the  loaners  be 
allowed  for  any  part  of  the  twenty-five  millions  authorized  to  be 
borrowed  the  present  year,  the  same  terms  are  to  be  extended  to  this 
contract. 

**  The  commission  of  one-quarter  of  one  per  cent.,  mentioned  in  the 
advertisement,  to  be  allowed  me  on  the  amount  loaned. 

**  With  great  respect  and  esteem,  I  am  thy  assured  friend, 

''JACOB  BARKER. 

"Hon.  G.  W.  Campbell, 

"  Secretary  of  the  Treasury.*' 

(See  the  report  to  Congress  by  the  Secretary  of  the  Treasury  of  the 
26th  September,  1814,  B  a,  page  18.) 

''Treasury  Department,  May  2,  1814. 

*'  Sir  :  The  terms  upon  which  the  loan  has  been  this  day  concluded 
are  as  follows,  viz:  £lghty-eight  dollars  in  money  for  each  hundred 
dollars  in  stock  ;  and  the  tlnited  States  engage,  if  any  part  of  the  sum 
of  twenty-five  millions  of  dollars  authorized  to  be  borrowed  by  the 
act  of  the  24th  of  March,  1814,  is  borrowed  upon  terras  more  favora- 
ble to  the  lenders,  the  benefit  of  the  same  terms  shall  be  extended  to 
the  persons  who  may  then  hold  the  stock,  or  any  part  of  it,  issued  for 
the  present  loan  of  ten  millions. 

*'  Your  proposal,  9f  the  30th  April,  for  five  millions  of  dollars  of  the 
loan  having  been  at  the  above  rate,  or  at  a  rate  more  favorable  than 
the  above  to  the  United  States,  has  been  accepted  ;  and  you  will  please 
to  pay,  or  cause  to  be  paid,  on  the  25th  day  of  the  present  month, 
into  the  bank  or  banks  you  have  named,  or  into  such  as  you  shall 
name  to  the  Secretary  of  the  Treasury,  on  the  receipt  of  this  letter, 
twenty-five  per  cent.,  or  one-fourth  part  of  the  sum  above  stated,  pur- 
Boant  to  the  notification  from  this  department  of  the  4th  of  April  last, 
and  the  remaining  instalments  on  the  days  fixed  in  the  said  notifica- 
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tion.  You  will  be  pleased,  also,  on  or  before  the  25th  of  May,  to 
farnish  the  cashier  or  cashiers  of  the  bank  or  banks,  where  the  pay- 
ments under  your  proposal  are  to  be  made,  with  the  names  of  persons 
in  whose  behalf  the  proposal  has  been  made,  and  the  sums  payable  by 
each. 

'*  The  commission  of  one-fourth  of  one  per  cent,  will  be  paid  from 
the  treasury,  after  the  payment  of  the  first  instalment,  on  the  25th 
day  of  the  present  month. 

'*I  am,  very  respectfully,  sir,  your  obedient  servant, 

'^G.  W.  CAMPBELL, 

*'  Jacob  Barker,  Esq.,  New  York." 

(See  on  same  page  of  same  report,  B  b.) 

The  treasury  accepts  the  offer  of  Mr.  Barker,  putting  on  the  re- 
quired condition  a  construction  not  intended  by  him.  His  manifest 
meaning  was,  that  the  benefit  of  the  condition  required  should  enure 
to  him  ;  the  treasury  letter  diverts  it  to  those  who  should  hold  the 
fstock  when  more  favorable  terms  should  be  allowed  for  further  por- 
tions of  the  twenty-five  million  loan. 

Mr.  Barker  objected  to  the  benefit  of  the  condition  being  conferred 
upon  the  subsequent  stockholders ;  the  negotiation  was  on  that  ac<x)unt 
broken  off  or  suspended,  until  he  received  a  note  in  words  following, 
viz : 

'*  Monday  morning,  May  2,  1814. — Mr.  Campbell  would  be  glad 
to  see  Mr.  Barker  at  the  Treasury  Department,  if  convenient." 
*'J.  Barker,  Esq." 

Mr.  Barker,  complying  with  this  request,  repaired  to  the  treasury, 
and  was  induced  to  allow  his  offer  to  remain  open,  by  the  representa- 
tions that,  if  he  persisted  in  its  withdrawal,  the  loan  would  iail,  which 
would  be  fraught  with  the  most  disastrous  consequences  to  the  nation; 
that  the  President  had  received  confidential  letters  from  the  American 
ministers  who  had  been  sent  out  to  make  peace,  saying  the  British 
party  in  America  had  iuduced  the  British  ministry  to  believe  that  the 
Washington  cabinet  could  not  obtain  money  enough  to  open  the  ap- 
proaching campaign  ;  that  the  President  believed  that  as  soon  as  this 
delusion  was  dispelled  peace  would  be  made,  as  the  orders  in  council, 
the  operative  cause  of  the  war,  had  been  repealed  ;  and  the  American 
commissioners  had,  in  consequence  thereof,  been  instructed,  rather 
than  forego  the  great  object  of  their  mission,  to  leave  other  points  of 
difference  to  be  settled  by  future  negotiation. 

That  the  President  and  whole  cabinet  were  desirous  that  the  loan 
should  not  fail;  and  that,  if  Mr.  Barker  would  waive  his  objections, 
they  would  grant  him  every  facility  in  their  power  in  carrying  out  the 
contract. 

Mr.  Barker  remonstrated  against  this  change;  suggested  to  the  Sec- 
retary that  those  who  purchased  stock  for  investment — a  very  nume- 
rous class — would,  on  this  plan,  be  interested  to  cry  down  the  market 
price  of  stock;  while  the  contractors  were  dealers  and  but  few  in  num- 
ber, who  of  necessity  must  sell  to  meet  their  instalments,  therefore 
interested  to  keep  up  the  price. 
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Mr.  Gallatin  considered  it  of  the  first  importance  to  the  market 
value  of  the  stock  that  the  condition  with  Messrs.  Girard,  Parish,  and 
Astor  should  not  be  made  public,  and  that  its  benefits  should  enure 
exclusively  to  the  contractors,  insomuch  that  the  contract  was  indorsed 
by  himself,  and  filed  away  in  the  Treasury  Department  unbeknown  to 
the  clerks,  and  not  discovered  until  Mr.  Gallatin  was  a  thousand  miles 
off^,  when  Shelden,  the  active  Treasury  clerk,  accidentally  discovered 
it,  and  communicated  it  to  the  political  opponents  of  the  administration, 
when  Rufus  King  made  it  the  foundation  of  a  resolution  of  the  Senate 
of  the  United  States,  calling  on  the  President  for  information. — (See 
the  Journal  of  the  Senate,  26th  of  July,  1813,  page  352.)  It  was  not 
mentioned  or  referred  to  in  the  Treasury  reports  of  that  loan. — (See 
the  report  of  William  Jones,  Acting  Secretary  of  the  Treasury,  dated 
the  3d  of  June,  1813.) 

Unable  to  dissuade  the  Treasury  from  this  unwise  and  troublesome 
course,  fraught  with  incalculable  mischief  to  all  parties,  Mr.  Barker 
acquiesced,  furnished  his  money,  and  accepted  the  stock  under  the 
declaration  in  the  Treasury  letter,  considering  the  condition  to  mean 
that  the  government  should  proceed  to  borrow  money,  under  the  law 
of  the  24th  of  March,  1814,  as  it  might  be  wanted,  until  they  obtained 
the  whole  twenty-five  millions  authorized  to  be  borrowed  by  that  law, 
or  so  much  thereof  as  should  be  wanted;  that  if  more  favorable  terms 
should  be  allowed  for  any  part  of  it,  the  persons  who  should  hold 
stock  in  the  ten  million  loan  at  the  periods  when  more  favorable 
terms  should  be  allowed  would  have  the  benefit  thereof,  to  the  end 
that  they  could  at  all  times  compete  in  the  market  on  equal  terms 
with  the  most  favored  contractor  under  that  law :  that  is,  if  the  next 
loan  for  six  millions,  on  the  3 1st  of  August,  should  be  made  at  80, 
the  holders  on  that  day  would  be  entitled  to  the  difierence  between  80 
and  88;  if  another  portion,  say  six  millions,  which  was  sent  to  Europe 
for  sale,  should  be  sold  at  70  on  the  1st  of  October,  the  holder  on  that 
day  would  be  entitled  to  the  difierence  between  70  and  80;  and  if  the 
residue  should  be  sold  on  the  Ist  of  December  at  60,  the  holder  on  that 
day  would  have  been  entitled  to  the  difierence  between  60  and  70. 
No  other  rational  construction  could  be  given  to  the  meaning  of  the 
emphatic  words  "any  part,"  and  to  the  word  **then;"  they  were  cer- 
tainly intended  to  control  the  whole  sentence;  for  what  other  purpose 
could  they  have  been  used?  To  make  the  words  "any  part"  mean 
"the  next  part,"  would,  in  a  great  measure,  defeat  the  proposed  in- 
demnity. 

To  make  the  supplemental  stock  which  had  become  due  follow  the 
stock  beyond  the  periods  of  the  further  contracts,  would  render  the 
word  "then"  not  only  nugatory  but  deceptive,  and  it  certainly  will 
not  be  pretended  that  it  was  used  without  an  object;  that  object  could 
not  have  been  to  deceive  the  contractor  or  mislead  dealers  in  stock, 
involving  them  in  endless  litigation;  such  a  motive  could  not  have 
existed. 

The  right  to  the  benefit  in  question  was  completely  vested  in  the 
holder  of  the  stock  as  soon  as  the  borrowing  on  terms  more  favorable 
to  the  lender  took  place.  The  right  to  the  benefit  is  collateral  to  the 
stock,  and  rests  upon  an  engagement  distinct  from  that  which  is  the 
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evidence  of  the  stock.  It  is  not  made  assignable  bv  the  certificate,  as 
the  stock  itself  is;  for  the  certificate  takes  no  notice  of  it,  and  conse- 
quently does  not  even  recognize  it.  An  af  signment  of  the  stock  b»'fon' 
the  borrowing  on  the  new  terms  would,  doubtless,  have  the  eflFect  of 
entitling  the  assignee  to  the  benefit  of  the  new  terms;  but  it  woald 
have  that  eflecf  for  no  other  reason  than  that  it  would  bring  the  as- 
signee within  the  collateral  contract,  by  making  him  holder  of  the  stock 
at  the  time  of  the  borrotving  on  the  new  terms.  An  assignment  of  the 
stock  aiter  that  time  would  not  so  bring  the  assignee  within  the  col- 
lateral contract,  and  would  not,  therefore,  give  him  the  benefited  that 
contract,  unless  it  can  be  shown  that  this  benefit  was,  by  the  certificate 
of  stock,  made  assignable  as  a  constituent  part  of  the  stock,  and  under 
the  name  of  the  stock,  which  cannot  be  pretended. 

'i  he  engagement  of  the  Secretary  of  the  Treasury  relates,  exclu- 
sively, to  the  person  who  should  happen  to  hold  the  stock  when  the 
new  borrowing  should  take  place;  and  the  certificate  leaves  that  en- 
gagement exactly  as  it  found  it.  That  person,  whoever  he  might  be, 
had,  of  course,  upon  the  instant  of  borrowing,  a  right  to  receive  the 
diflerence  between  the  price  of  the  two  loans,  which  would  be  so  com- 
plete that  nothing  could  make  it  better.  This  right,  arising  out  of 
the  first  contract,  existed  in  him  from  that  time — that  is,  from  the 
time  of  the  new  borrowing — independeiHy  of  the  stocky  with  which  it 
never  was  incorporated,  although  the  holding  of  the  stock  on  the  day 
of  the  new  borrowing  was  made  the  condition  of  its  existence;  and  no 
subsequent  act,  amounting  to  a  transfer  of  the  stock  itself,  while  the 
government  delayed  to  comply  with  its  engagements,  could  vary  the 
right  (already  perfect)  to  have  the  engagement  iulfiUed. 

Mr.  Barker  understood  at  the  Treasury,  when  he  contracted,  that 
stock  certificates  bearing  the  condition  on  their  lace  should  be  imme- 
diattily  prepared  and  sent  to  the  commissioners  of  loans  at  New  York 
and  elsewhere,  to  be  in  readiness  to  be  delivered  on  the  25th  of  May, 
the  instalment  day,  and  promised  such  certificates  to  those  who  fur- 
nibbed  him  with  the  money. 

Instalment  day  came;  the  money,  one  and  a  quarter  million  of  del- 
lars,  was  ready,  and  no  stock  there  to  be  given  for  it.  Mr.  Barker 
remonstrated,  and  the  stock  came,  as  per  letter  from  the  treasury,  in 
words  and  figures  following: 

**  Washington  Citt,  ifay  30,  1814. 

**  Dear  Sir:  Your  favors  of  the  26th  instant  have  been  received. 
Best  assured  I  duly  appreciate  the  exertions  you  have  made  to  iulfil 
the  terms  of  your  proposals,  as  well  on  your  own  account  as  on  that 
of  the  public^  and  sincerely  hope  and  trust  you  will  be  successful  in 
doing  so.  1  have  received  letters  from  the  banks  showing  the  progress 
you  have  made,  and  from  them  I  conclude  you  will  overcome  all  difficul- 
ties. I  have  now  time  only  to  iniorm  you  that  the  letter  of  instructions 
from  the  Comptroller,  in  conformity  with  my  last  to  you,  authorizing 
the  commissioner  of  loang  to  issue  certificates  of  lunded  stock  on  each 
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iDstalment  as  therein  stated,  has  been  this  day  forwarded.     The  diffi- 
culty arising  from  the  want  of  funded  stock  will  therefore  be  removed. 
**  Wishing  yon  every  success,  I  am,  sir, 

^'  Your  friend  and  most  obedient, 

"  G.  W.  CAMPBELL. 
**  Jacob  Barker,  Esq." 

These  stock  certificates  did  not  bear  the  condition — they  were  accepted 
from  necessity;  the  money-lenders  woull  not  part  with  it  without 
security  in  hand;  there  were  not  then  any  telegraph  or  railroad  com- 
munications; to  have  sent  the  certificates  back  to  Washington  and 
waited  their  return  by  mail,  on  the  uncertainty  of  relief  by  the  tardy 
operators  at  the  treasury,  would  have  defeated  the  loan.  Hence  the 
certificates  in  their  present  form  were  accepted.  Had  the  condition 
been  placed  on  them,  it  would  not  have  varied  the  rights  of  the  par- 
ties. Whether  it  had  been  promised  at  the  treasury  to  put  the  condi- 
tion on  the  stock  or  not  is  immateriaL  Tour  honors  will,  I  think, 
conclude  that  it  ought  to  have  been  placed  thereon,  whether  promised 
or  not,  as  it  constituted  a  material  part  of  the  market  value  of  the 
stock,  as  much  so  as  the  period  of  redemption  or  rate  of  interest,  both 
of  which  were  set  forth  on  the  /ace  of  the  stock.  Money-lenders  re- 
quire to  have  evidence  of  their  rights  in  their  own  possession;  the 
certificates  of  stock  not  bearing  that  evidence,  they  would  not  pay 
much,  if  any,  more  for  that  stock  than  for  other  United  States  stock. 
Hence  the  necessity  Mr.  Barker  was  under  to  sell  the  stock,  reserving 
the  benefit  of  the  condition.  The  reason  assigned  for  omitting  the 
condition  was,  that  it  did  not  follow  the  stock  beyond  the  periods 
when  more  favorable  terms  should  be  allowed.  Of  this  fact  there  is 
not  any  direct  proof;  there  could  not  have  been  any  other  substantial 
reason. 

All  those  who  dealt  in  the  stock  gave  to  the  word  '^  then"  a  distinct 
meaning,  and  the  best  evidence  that  can  be  given  what  that  was  is, 
that  there  has  been  a  lapse  of  more  than  forty-two  years,  and  not  a 
single  claim  has  been  made  on  the  government  under  any  other  con- 
struction than  that  put  on  the  contract  by  Mr.  Barker,  although  some 
holders  came  forward  on  the  published  invitation  of  the  treasury  and 
wrongfully  took  the  supplemental  stock  under  the  erroneous  construc- 
tion of  the  treasury. 

Had  it  been  intended  that  the  benefit  of  the  condition  should  follow 
the  stock,  it  would  have  been  placed  on  the  face  of  the  certificates. 
The  wordtJien  would  in  such  case  have  been  omitted,  as  it  would  have 
been  worse  than  useless. 

The  argument  used  by  a  senatorial  committee,  that  if  the  supple- 
mental stock  had  been  issued  to  the  wrong  persons,  the  rightful  owner 
could  recover  it  from  such  persons,  was  unsjund  and  unreasonable;  it 
supposed  a  solvent  debtor  to  have  the  right  to  free  himself,  by  hand- 
ing over  his  creditor  to  insolvents  residing  in  various  parts  of  the 
world;  and  in  this  case,  after  the  lapse  of  more  than  forty  years,  when 
most  of  the  parties  are  dead,  and  their  heirs  too  numerously  and 
widely  extended  to  be  available,  and  many  of  them  insolvent,  it  would 
be  the  extreme  of  injustiee  to  impose  on  the  rightful  creditor  such  an 
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expensive,  arduous  task,  likely  to  result  ia  little   or   nothiDg  except 
expense. 

The  Secretary  of  the  Treasury  obtained  from  the  Attorney  General 
his  opinion,  in  words  and  figures  as  follows,  to  wit: 

*^ First,  I  think  that,  looking  to  Mr.  Campbell's  letter  of  the  2d  of 
May,  1814,  with  a  view  to  its  fair  construction  on  behalf  of  the  public 
creditors,  the  first  lenders  are  entitled  to  the  benefit  of  the  terms  of 
the  second  loan  to  the  whole  amount  of  their  subscriptions.  Its  lan- 
guage could  scarcely  fail  to  have  awakened  in  them  that  expectation. 

^'Second,  I  think  that  the  condition  stated  in  the  Secretary's  letter 
attached  as  soon  as  the  second  loan  was  made.  That^  on  the  happen- 
ing of  that  event,  it  no  longer  remained  open  and  executory,  subject 
to  all  the  possible  variations  in  price  which  might  mark  subsequent 
loans,  until  the  whole  twenty-five  millions  should  be  exhausted. 

^^  Third.  I  think  that  the  owners  of  the  previous  stock,  at  the  time 
the  second  loan  was  made,  were  the  persons  entitled  to  the  additional 
stock  for  the  difierence  between  the  price  of  the  first  and  second  loans. 

^*  Fourth.  The  answer  to  this  question  is  embraced  in  the  answer  t-o 
the  second  question.  The  arguments  from  inconvenience  are  too 
strong  to  have  it  supposed  that  it  could  have  been  the  intention  of  the 
government  to  authorize  successive  and  indefinite  emissions  of  sup- 
plemental stock,  until  the  entire  loan,  divided,  perhaps,  into  several 
distinct  portions,  even  after  the  second  should  be  completed.  This 
view  of  the  subject  may  serve  to  corroborate  the  propriety  of  the 
second  answer,  which  treats  the  condition  held  out  to  the  first  lenders 
as  having  become  absolute  the  moment  the  second  loan  was  made. 

**  RICHARD  RUSH, 

^^ Attorney  General. 

''  Washington,  October  22, 1814. 

^'  Mr.  Dallas  takes  the  liberty  of  asking  the  Attorney  General,  in 
answer  to  the  third  question,  to  state  to  whom  the  supplemental  stock 
must  be  issued  at  this  time,  as  the  Attorney  General  only  states  who 
were  entitled  to  it  on  the  31st  of  August,  when  the  second  contract 
was  formed. 

'^October  25,  1814. 

**  Explanatory  anstver. 

'^  In  answer  to  the  third  question,  I  have  stated  that  the  owners  of 
the  previous  stock,  at  the  time  the  second  loan  was  made,  were  the 
persons  entitled  to  the  additional  or  supplemental  stock  for  the  differ- 
ence between  the  price  of  the  loans. 

*^  It  must,  therefore,  be  issued  to  them  if  they  are  still  the  owners 
of  the  first  stock;  but  if  they  have  passed  it  away,  I  think  that  the 
supplemental  stock  should  be  issued  in  favor  of  the  present  owners  of 
the  first  stock,  whoever  they  may  be,  to  whom  the  beneficial  condition 
has  also  passed  by  transfer.  It  is  to  be  presumed  that  the  market 
price  of  the  first  stock  was  affected  by  the  second  loan  to  the  amount 
of  the  difference  ;  and  that  each  new  transferee  has  taken  the  former 
under  the  expectation  that  such  difference  would  ultimately  be  made 
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good  in  his  hands.  This  construction  appears  to  me  most  congenial 
with  the  spirit  of  the  contract,  and  most  conducive  to  its  convenient 
and  practicable  execution. 

^•R.  RUSH. 
•*  October  25,  1814. 

''  November  17,  1814. 
"  The  Secretary  of  the  Treasury  having  further  asked  from  what 
periods  the  supplemental  stock  should  bear  interest,  I  answer,  that  I 
think  interest  ought  to  commence  upon  it  from  the  dates  respectively 
at  which  interest  began  to  accrue  upon  the  primary  stock,  to  which 
the  supplemental  is  the  increase. 

''  R.  RUSH,  Attorney  GeneraV 

Among  the  evils  of  transferring  the  benefit  of  the  condition  from 
the  contractor  to  those  who  should  hold  the  stock  on  particular  days, 
was,  that  if  the  treasury  should  find  it  expedient  to  extinguish  the 
condition  before  the  whole  twenty-five  million  should  be  borrowed,  it 
could  not  be  done  for  want  of  contracting  parties,  except  by  the  pay- 
ment of  the  debt,  or  exchanging  it  for  stock  under  another  contract, 
and  this  could  not  be  done  without  the  consent  of  each  stockholder. 

Extinguishing  by  compulsion  or  otherwise  the  stock  certificates  is 
a  very  difierent  thing  from  extinguishing  the  debt  or  stock. 

The  Attorney  General  was  right  in  saying  *Hhe  condition  attached 
as  soon  as  the  second  loan  was  made;  that  the  owners  of  the  previous 
stock  at  the  time  the  second  loan  was  made  were  the  persons  entitled 
to  the  difference  between  the  price  of  the  first  and  second  loans,  and 
that  the  condition  became  absolute  the  moment  the  second  loan  was 
made." 

The  counsel  for  the  plaintifi^s  contend  that  he  was  in  error,  mani- 
festly so,  when  he  said  on  the  happening  of  that  event,  (the  second 
loan,)  it,  the  condition,  no  longer  remained  open  and  executory,  sub- 
ject to  all  the  variations  in  price  which  might  mark  subsequent  loans, 
until  the  whole  twenty-five  millions  should  be  exhausted. 

This  honorable  court  will  please  bear  in  mind  that  this  was  at  the 
most  gloomy  period  of  the  war,  when  the  balance  of  the  loan  could 
not  have  been  negotiated  at  above  60. 

The  Attorney  General  was  equally  wrong  in  his  explanatory  opinion, 
in  which  he  says  ''  I  think  the  supplemental  stock  should  be  issued 
in  favor  of  the  present  owners  of  the  original  stock,"  if  he  meant,  as 
the  Secretary  supposed,  and  as  he  probably  did  mean,  that  a  transfer 
of  the  original  stock  carried  with  it  by  implication  the  supplemental 
stock  which  had  actually  become  due.  The  Attorney  General  assigns 
convenience  in  justification  for  this  construction.  Convenience  was 
not  entitled  to  any  consideration  in  construing  a  positive  contract. 

If  the  condition  attached,  and  became  absolute  on  the  31st  of 
August,  the  order  for  the  supplemental  stock  should  have  been  issued 
on  that  day,  and  wrongfully  withholding  it  until  the  6th  of  December 
could  not  deprive  the  proprietors  of  rights  which  had  become  absolute 
on  a  previous  day.  A  defaulting  party  should  never  be  allowed  to 
benefit  by  his  default;  yet,  as  the  difference  between  80  and  88  has 
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been  issued  to  those  who  held  the  original  stock  subsequent  to  the  said 
6th  of  December,  the  plaintiffs  waive  all  claim  for  that  difference,  pro- 
vided their  claim  for  further  allowance  be  allowed  according  to  the 
true  construction  of  the  contract. 

As  to  matters  of  convenience,  the  treasury  having  taken  upon  itself 
to  put  on  tlie  condition  a  construction  not  intended  by  Mr.  Barker's 
proposition,  and  at  variance  with  the  terms  of  the  condition  allowed 
by  his  predecessor  to  Messrs.  Girard,  Parish  &  Astor,  it  could  not  justly 
complain  of  the  inconvenience  such  a  change  might  occasion.  He  was, 
however,  mistaken  as  to  there  being  any  inconvenience  in  carrying 
out  the  rule  contended  for.  More  labor  or  clerk  hire  does  not  merit 
the  appellation  of  inconvenience.  The  increased  labor  was  occasioned 
by  dividing  the  beneBt  between  several  hundred  stockholders,  in  place 
of  leaving  it  with  a  few,  a  very  few,  contractors.  This  was  not  thought 
of  any  consequence  when  the  change  was  made  by  the  treasury  ;  yet, 
to  avoid  two  or  three  issues  of  supplemental  stock,  inconvenience  is 
urged  as  a  justification  for  the  infraction  of  a  highly  important  and 
positive  contract.  It  is  fortunate  for  the  plaintiffs  that  no  better  rea- 
son could  be  found  for  so  extraordinary  a  proceeding. 

It  is  now  and  has  always  been  the  practice  of  the  treasury  to  close 
the  transfer  books  some  days  before  a  quarter's  interest  becomes  due, 
and  to  place  the  interest  to  the  credit  of  the  persons  who,  according  to 
those  books,  held  stock  on  that  day,  whichis  paid  to  such  persons  without 
the  production  of  the  stock  certificates  or  reference  to  who  may  hold  them 
when  such  interest  is  called  for,  before  which  the  stock  is  often  trans- 
ierred,  divided,  and  passes  through  many  hands;  and  it  is  not  perceived 
how  the  observance  of  a  similar  rule,  when  more  favorable  t^rms  should 
be  allowed  for  further  portions  of  the  twenty-five  million  loan,  could 
have  occasioned  inconvenience,  or  exposed  the  treasury  to  the  risk  of 
making  double  payment8,any  more  than  it  does  in  relation  to  dividends. 
To  withhold  the  supplemental  stock  until  the  whole  should  be  bor- 
rowed would  not  only  drive  the  stock  of  the  ten  million  loan  out  of  the 
market  until  that  was  accomplished,  but  it  might  repudiate  the  whole 
obligation  of  the  condition — the  whole  never  to  be  contracted  for. 

In  this  case,  where  a  further  portion,  and  not  the  whole  residue,  was 
contracted  for,  withholding  the  supplemental  stock  which  had  become 
due  gave  to  the  holders  of  stock  under  the  second  contract  a  manifest 
preference  in  the  market  over  the  holders  of  stock  under  the  first 
contract. 

The  treasury  not  requiring  or  thinking  proper  to  borrow  the  whole — 
although  their  right  to  borrow  under  another  law  before  the  whole 
twenty-five  millions  had  been  obtained,  without  giving  to  the  holders 
of  stock  in  the  ten  million  loan  the  benefit  of  the  terms  allowed  under 
the  new  law,  is  denied — it  is  not  pretended  that  the  government  was 
bound  to  borrow  any  more  than  was  wanted. 

Had  the  benefit  of  the  condition  been  left  where  it  properly  belonged, 
with  the  contractors,  these  imaginary  inconveniences  would  have  been 
avoided.  Be  they  real  or  imaginary,  the  treasury  had  to  bear  the  con- 
sequences of  its  own  acts.  Had  it  been  left  with  the  contractors,  they 
would  have  been  entitled  to  the  benefits  as  fast  and  as  often  m  estab- 
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lished.  The  emphatic  words  '^ any  part"  musfc  mean  this,  or  they 
mean  nothing. 

Without  such  a  course  they  could  not  have  brought  their  stock  into 
market  at  all  times  on  equal  terras  with  the  new  contractors,  which  was 
the  great  object  of  the  condition.  The  loss  and  inconvenience  to  Mr. 
Barker  occasioned  by  this  change  was  great  in  the  extreme.  The 
expectation  of  peace  before  a  further  portion  of  the  loan  should  be 
wanted  was  so  great  when  the  stock  was  issued  that  the  public  would 
not  pay  much  higher  price  for  the  stock  with  the  condition  than  for 
stock  without  it,  which  forced  on  Mr.  Barker  numerous  sacrifices  to 
enable  him  to  reserve  the  benefit  of  the  condition,  one-fourth  of  which 
he  does  not  expect  to  realize.  ISo  much  time  has  elapsed  that  the 
parties  are  mostly  dead,  and  some  of  their  heirs  insolvent,  and  some  in 
foreign  countries,  which,  together  with  the  loss  of  books  and  vouchers, 
by  fire  and  otherwise,  makes  it  very  difficult  to  establish  all  the  facts 
by  legal  testimony. 

It  is  the  common  practice  to  issue  railroad  and  other  State  and  city 
bonds  with  coupons  for  the  interest  attached.  These  coupons  are 
separated  from  the  bonds,  and  are  paid  as  they  mature,  without  the  pro- 
duction of  the  bonds  or  inquiry  as  to  the  holder,  although  reference  is 
had  to  the  interest  on  the  face  of  said  bonds,  as  well  as  on  the  face  of 
the  United  States  stock  certificates.  Not  so  as  to  the  condition  in 
question  ;  no  reference  to  or  notice  is  taken  of  it  on  the  certificates  for 
ixinded  stock.  No  transfer  of  United  States  stock  is  recognized  until 
made  on  the  books  of  the  treasury,  and  so  declared  on  the  face  of  the 
certificates  of  stock.  A  power  to  transfer,  accompanied  by  the  certifi- 
cate of  stock,  never  has  been  considered  by  the  treasury  authority  to 
collect  dividends  previously  declared  ;  it  must  be  a  power  from  the  per- 
sons to  whose  credit  the  dividend  has  been  placed  on  quarter  day  on 
the  books  of  the  treasury  ;  which  continues  to  be  the  practice.  See 
the  public  notice  by  the  Treasurer  for  the  purchase  of  stock,  under  date 
of  November  29, 1856,  which  says :  '*  Certificates  of  stock  transmitted 
to  the  department  under  this  notice  must  be  assigned  to  the  United 
States  by  the  party  duly  entitled  to  receive  the  proceeds.  If  sent 
between  the  date  hereof  and  the  first  day  of  January  next,  the  current 
half  year's  interest  must  be  assigned  by  the  present  stockholder,  or  it 
will  be  payable  as  heretofore,  and  a  corresponding  deduction  be  made 
from  the  amount  payable  for  the  stock." 

To  suppose  a  mere  transfer  of  the  stock  carried  with  it  that  portion 
of  the  benefit  of  the  condition  which  had  been  acquired  by  a  previous 
holder  would  be  to  give  to  the  stock  certificate  more  than  the  nego- 
tiable character  of  a  bill  of  exchange  or  promissory  note.  So  careful 
have  all  courts  been  not  to  extend  such  negotiability,  that  they  have 
uniformly  decided  that  an  obligation  for  value  received  of  A  B,  made 

Eayable  to  his  order  in  anything  except  legal  currency,  did  not  pass 
y  indorsement  and  delivery.  So  tenacious  are  they  not  to  have  the 
description  of  negotiable  paper  extended,  that  by  a  recent  decision  a 
note  payable  to  order  in  gold  ingots  could  not  pass  except  by  a  special 
assignment ;  and  how  much  more  would  the  rule  apply  to  a  remote 
contingent  not  mentioned  in  the  obligation. 

Suppose  the  government  had  not  been  exempt  from  suit,  and  legal 
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proceedings  had  been  instituted  on  the  first  of  September  for  the 
recovery  of  so  much  of  the  benefit  of  the  condition  as  had  accrued  on 
the  thirty-first  of  August,  would  the  claimant  have  been  held  to  prove 
anything  beyond  the  fact  that  he  held  the  stock  on  the  thirty-first  of 
August?  Would  any  inquiry  have  been  permitted  as  to  who  subse- 
quently held  the  stock  after  years  of  litigation,  or  what  had  become  of 
the  stock  certificates?  They  are  mere  evidences  of  what  treasury  boots 
contained  at  their  date. 

If  this  honorable  court  should  put  a  diflferent  construction  on  the 
meaning  of  the  contract,  then  it  is  insisted  that  the  claim  for  benefit 
from  the  second  contract  could  not  equitably  extend  beyond  the  pub- 
lished treasury  notice  on  the  sixth  of  December^  or  beyond  the  issuing 
new  certificates,  with  an  objectionable  notice  on  their  face,  as  will  be 
hereafter  seen. 

The  other  branch  of  the  Attorney  General's  opinion,  which  was 
adopted  by  the  treasury,  is  still  more  objectionable,  and  in  direct 
variance  with  the  spirit  as  well  as  the  manifest  meaning  of  the  con- 
dition ;  its  whole  object  was  to  protect  the  holders  of  this  stock  from 
loss  by  having  the  market  further  supplied  by  government  on  more 
favorable  terms,  allowing  them,  in  case  of  contracts  on  more  favora- 
ble terms,  to  come  into  market  at  the  same  time  on  equal  terms  with 
the  new  contractors.  Withholding  the  supplemental  stock  from  the 
31st  of  August  to  the  6th  of  December  not  only  drove  the  holders  of 
the  original  stock  out  of  the  market  for  months,  but  deprived  them 
of  the  use  of  a  large  amount  of  funds  to  which  they  were  entitled,  of 
which  they  were  in  great  need,  to  create  margins  for  other  loans. 

So  difficult  was  it  for  the  government  to  obtain  money,  that,  with- 
out yielding  the  condition,  it  could  not  be  had  on  any  terms. 

Mr.  Gallatin  found  the  same  difficulty,  before  he  went  to  Europe, 
when  the  treasury  unsuccessfully  appealed  to  the  public  three  times 
for  the  necessary  loan  to  carry  on  the  war,  to  obtain  which  he  had  to 
reduce  the  price  6  per  cent,  below  the  market  rate,  and  to  agree,  in 
the  month  of  April,  that  if  more  favorable  terms  should  be  allowed 
under  any  law  that  might  be  passed  that  year,  to  allow  the  same  terms 
to  the  contractors,  Messrs.  Girard,  Parish,  and  Astor,  (see  the  re- 
sponse to  Mr.  King's  resolution  of  July  26,  1813,  Book  of  Finance, 
vol.  2,  p.  647  ;)  which  resolution  is  as  follows : 

'^Senate  Journal,  Monday,  July  26,  1813 — page  352. 

''On  motion  of  Mr.  King, 
^^liesolved,  That  the  President  of  the  United  States  be.  and  he  is 
hereby,  requested  to  cause  to  be  laid  before  the  Senate  the  terms  upon 
which  the  loan  made  in  pursuance  of  an  act  authorizing  a  loan  for  a 
sum  not  exceeding  sixteen  millions  of  dollars,  passed  the  8th  day  of 
February  last,  has  been  obtained  or  contracted  for,  together  with  a 
copy  of  such  contract." 

The  combinations  against  the  administration,  after  Mr.  Gallatin 
left,  were  frightful  in  the  extreme. — (See  the  Debates  in  Congress.) 
Alexander  C.  Hanson,  a  member,  there  stated  that  a  million  could 
not  be  borrowed  in  the  whole  nation  ;  he  knew  the  fact  to  be  so  ;  that 
he  had  the  information  from  the  best-informed  moneyed  men  in  the 
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commercial  cities.  Consider  the  language  of  their  newspapers  ;  see, 
also,  the  letters  of  Webster,  pp.  236  to  251  of  his  private  correspond- 
ence, lately  published ;  and  it  will  be  recollected  that  the  Hartford 
Convention  was  about  being  concocted  ;  when  it  will  not  be  thought 
strange  that  the  treasury  had  to  agree  to  extraordinary  terms. 

Congress  adjourned  the  latter  part  of  April  without  makiog  any 
other  adequate  provision  for  carrying  on  the  war  than  authorizing  the 
President  to  borrow  twenty-five  millions  of  dollars  without  limitation. 
The  whole  was  wanted  ;  yet,  lest  it  should  frighten  the  money-lenders, 
ten  millions  thereof  were  only  advertised  for,  to  be  closed  on  the  2d 
of  May. — (See  the  treasury  report  to  Congress  of  the  23d  September, 
1814.) 

The  response  to  this  appeal  to  the  patriotism  of  the  people  was  as 
follows : 

New  York  offered    -        -        -        -        -        -  |6,529,300 

Pennsylvania 1,790,750 

Massachusetts           ------  2,074,156 

New  Hampshire       ------  40,000 

Rhode  Island 170,300 

Connecticut              80,000 

Maryland                  339,900 

District  of  Columbia 493,000 

Virginia 124,000 

South  Carolina 495,000 

Kentucky 25,000 

12,161,406 


All  the  offers  without  the  condition  amounted  to  only  $7,161,406, 
some  of  which  were  at  75,  some  at  76,  and  others  at  80,  and  mostly 
at  85  ;  had  those  offers  been  accepted,  the  whole  would,  under  the  ad- 
vertisement, have  been  at  75 ;  the  administration  were  particularly 
solicitous  that  the  loan  should  be  obtained  at  rates  not  more  unfavor- 
able than  previous  loans,  lest  it  should  have  an  unfavorable  effect  on 
the  negotiations  going  on  by  our  ministers  who  had  been  sent  abroad 
to  negotiate  with  Great  Britain.  They  counted  on  peace  with  the 
utmost  confidence ;  had  it  taken  place  the  condition  would,  as  in  the 
case  of  Mr.  Gallatin's  loan,  have  been  harmless. 

The  orders  in  council — ^the  principal  cause  of  the  war — had  been  re- 
scinded, and  the  peace  mission  had  been  instructed  to  defer  the  ques- 
tions of  impressment,  of  paper  blockade,  and  other  matters  of  differ- 
ence, to  be  settled  by  future  negotiation. 

Under  these  circumstances  the  condition  in  question  was  agreed  to; 
while,  so  far  from  exacting  hard  terms^  Mr.  Barker  says  to  the  gov- 
ernment, go  all  over  the  world  and  make  your  own  bargains,  and 
allow  me  whatever  you  allow  others. 

All  were  disappointed  in  their  expectations  of  peace,  in  place  of 
which  first  came  a  blockade  of  our  coast,  which  cut  off  importations, 
and  consequently  imposts  or  the  collection  of  dues,  which  was  its 
object;  then  came  the  fall  of  Bonaparte  and  the  restoration  of  the 
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Bourbon  dynasty  in  France  ;  then  came  a  European  peace,  leaving 
the  United  States  to  combat  England  single-handed;  then  came  I  he 
battle  of  Bladensburg  and  invasion  of  Washington  ;  then  came  the 
failure  of  all  the  banks  west  and  south  of  New  England — all  within 
three  months  of  the  first  instalment  day ;  all  was  confusion  and 
dismay. 

At  this  juncture  of  afiairs,  when  the  ruins  of  the  Capitol  were 
smoking,  and  the  enemy  in  full  march  on  Baltimore,  and  when  funds 
must  be  had,  the  second  contract  was  made.  Mr.  Campbell,  the  Sec- 
retary, was  an  honest  man,  of  good  common  sense ;  yet  his  inexpe- 
rience in  the  detail  of  financial  matters  compelled  him  to  rely  on  the 
clerks  he  found  in  the  department  when  he  was  appointed,  a  great 
proportion  of  whom  were  watching  over  the  administration  for  evil; 
the  times  were  too  much  for  him,  his  health  gave  way,  and  he  retired 
from  office. 

The  government,  as  well  as  the  holders  of  stock,  took  their  chance; 
both  had  to  abide  the  result,  which  being  in  favor  of  the  latter,  the 
former,  had  it  consulted  the  best  interests  of  the  nation,  would  have 
promptly  fulfilled  its  obligations.  The  question  before  this  honorable 
court  is  whether  or  not  it  should  do  so  now. 

How  the  Attorney  General  and  Treasury  could  construe  the  words 
*'  any  part"  into  meaning  the  next  portion  of  the  twenty-five  million 
loan,  unless  such  next  portion  was  the  whole  remaining  fifteen  million, 
is  not  easily  comprehended  ;  adopt  that  construction  and  the  treasury 
could  have  exhausted  the  condition  the  day  after  granting  it,  by  con^ 
trading  for  a  single  hundred  thousand  dollars  at  eighty-seven  and 
seven-eighths,  and  gone  on  thereafter  selling  at  lower  rates,  from  day 
to  day,  down  to  fifty  percent.,  until  the  whole  was  exhausted,  without 
the  holders  of  stock  in  the  ten  million  loan  deriving  any  other  benefit 
from  the  condition  than  one-eighth  of  one  per  cent. 

To  give  efi^ect  to  the  Attorney  General's  opinion,  Secretary  Dallas 
determined  to  call  in  all  certificates  of  stock  in  the  ten  million  loan, 
and  to  exact  a  release  of  all  further  benefit  from  the  condition,  or  a 
written  acknowledgment  from  the  holders  that  the  condition  did  not 
remain  open  and  executory,  subject  to  the  variations  which  might 
mark  further  contracts;  that  the  condition  had  been  fulfilled,  and  was 
at  an  end,  before  it  would  issue  the  ten  per  cent,  supplemental  stock 
admitted  to  be  due;  and  actually  issued  instructions  to  the  Comp- 
troller to  that  efiect,  and  sent  a  notice  to  the  National  Intelligenoer 
for  publication,  setting  forth  his  determination.  See  his  letter  of  the 
19th  of  November,  which  was  as  follows  : 

**  Treasury  Dbpartment,  November  19,  1814. 

'^Sir:  Enclosed  you  will  receive  a  copy  of  the  opinion  of  the 
Attorney  General  on  the  legal  construction  of  the  contract  or  contracts 
made  by  the  late  Secretary  of  the  Treasury  on  the  2d  of  May,  1814, 
for  the  loan  of  ten  millions  of  dollars,  and  of  a  notification  issued 
from  this  office  founded  upon  it. 

^  *'  I  beg  leave  to  request  that  70U  will  cause  the  necessary  instruc- 
tions to  be  given  to  the  several  commissioners  of  loans  for  issuing  the 
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additioDal  stock  conformable  to  the  opinion  of  the  Attorney  General 
and  to  the  said  notification. 

"  I  am,  respectfully,  sir,  your  obedient  servant, 

"A.  J.  DALLAS. 

"  The  Comptroller  op  the  Treasury." 

"February  13, 1834. 

"I  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file 
in  the  office  of  tbe  Comptroller  of  the  Treasury. 

"N.  B.  VAN  ZAUDT." 

Complaint  was  made  to  President  Madison,  who  interposed,  and 
caused  the  notice  to  be  withdrawn  from  the  Intelligencer  before  publi- 
cation, and  a  change  to  be  made  in  the  orders  from  the  Secretary  of 
the  Treasury,  when  the  following  correspondence  took  place: 

•'November  21, 

'^  Mr.  Dallas,  late  on  Saturday,  directed  the  measures  for  coraplet- 
iDg  the  execution  of  the  contract  relating  to  the  ten  million  loan  to 
be  suspended. 

''  The  Comptroller  is  requested  not  to  issue  the  instructions  to  the 
commissioners  of  loans  until  further  advised  on  the  subject. 

*'D.  S." 

''  February  13,  1834. 

*'I  certify  the  foregoing  is  a  true  copy  of  the  original  on  file  in  the 
office  ot  the  Comptroller  of  the  Treasury. 

'^N.  B.  VAN  ZANDT." 

[Extract.] 

**  Treasury  Department,  November  22,  1814. 

•'Sir:  Of  the  Attorney  General's  opinion  and  the  views  submitted 
to  the  President  you  have  copies. 

**  It  is  only  necessary  to  add,  that  all  the  subscribers  to  the  ten 
million  l.:an  are  placed  on  the  same  footing  with  respect  to  the  instal- 
ments nctually  paid  ;  that  the  Attorney  General's  opinion  is  to  be 
carried  into  effect  so  far  as  respects  the  persons  entitled  to  the  supple- 
mental stock;  but  that  it  is  not  deemed  proper  to  insist  upon  a  release 
before  the  supplemental  stock  is  delivered.  In  this  last  respect  the 
government  will  act  upon  its  rights  without  claiming  any  concession 
from  the  creditors  which  might  hereafter  be  considered  a  sacrifice  on 
their  part. 

**  I  am,  very  respectfully,  sir,  your  obedient  servant, 

"A.  J.  DALLAS, 

'*  N.  LUFFBOROUGH,  Esq., 

Acting  Comptroller." 
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''Fbbeuary  13,  1834. 

'*  I  certify  that  the  foregoing  is  a  true  copy  of  the  original  on  file 
in  the  oflSce  of  the  Comptroller  of  the  Treasury. 

**N.  B.  VAN  ZANDT." 

'*  Treasury  Department, 

'' November  22,  1814. 

'^  Sir  :  I  have  just  received  your  second  note  of  this  day's  date,  rela- 
tive to  the  execution  of  the  contracts  for  the  ten  million  loan. 

^'  Pursuing  the  principle  that  the  construction  given  to  the  contracts 
by  the  Attorney  Gheneral  is  to  be  carried  into  effect,  without  impairing 
the  rights  or  embarrassing  the  remedies  of  the  creditors,  I  mean  that 
the  supplemental  stock  shall  issue  in  such  form  and  manner  as  will, 
on  the  one  hand,  avoid  any  appearance  of  acknowledging  at  the  treas- 
ury that  the  contracts  remain  open,  and,  on  the  other  hand,  leave 
the  creditors  every  proper  facility  to  establish  hereafter  the  identity  of 
the  supplemental  stock,  and  its  connexion  with  the  ten  million  loan. 

'^  Although  I  am  not  yet,  perhaps,  master  of  all  the  details  of  office, 
I  presume  the  best  mode  ot  accomplishing  the  object  which  I  have 
stated  will  be  to  leave  the  certificate  of  original  stock  as  it  now  stands, 
and  issue  a  new  certificate  for  the  supplemental  stock  only. 
'*  I  am,  very  respectfully,  sir,  your  most  obedient  servant, 

''A.  J.  DALLAS. 

"N.  LuFFBOROUOH,  Esq., 

*  *  Acting  Comptroller. '  * 

^'  I  certify  the  foregoing  is  a  true  copy  of  the  original,  on  file  in  the 
office  of  the  Comptroller  of  the  Treasury. 

*'N.  B.  VAN  ZANDT." 

Not  having  been  enabled  to  obtain  a  copy  of  the  intended  public 
notice,  or  of  the  instructions  prepared  by  the  Acting  Comptroller  under 
the  order  of  the  19th  of  November,  we  have  to  rely  on  the  two  letters 
written  by  the  Secretary  of  the  Treasury  on  the  22d  of  same  month, 
after  his  interview  with  the  President,  for  an  interpretation  thereof. 
They  speak  a  language  not  to  be  misunderstood ;  the  inference  is  irre- 
sistible that  the  treasury,  without  consulting  the  Executive,  had 
adopted  a  plan  to  repudiate  the  condition  ;  that  the  execution  of  the 
plan  was  far  advanced  when  the  President  interfered,  disapproving  of 
the  proposed  course,  informing  him  that  government  had  not  any  right 
to  demand  a  release  from  the  stockholders  or  a  surrender  of  their  stock 
certificates ;  that  the  rights  of  the  creditors  should  not  be  impaired. 

The  Secretary  at  first  bows  obedience,  and  directs, those  about  him 
to  discontinue  these  operations,  saying  in  his  letter  to  the  Acting  Comp- 
troller, ^^  that  it  is  not  deemed  proper  to  insist  upon  a  release  before 
the  supplemental  stock  is  delivered.  In  this  last  respect  the  govern- 
ment will  act  upon  its  rights,  without  claiming  any  concession  from 
its  creditors  which  might  hereafter  be  considered  a  sacrifice  on  their 
part." 


H.   R.  WABD  AND   OTHERS.  303 

In  a  second  letter,  of  same  date,  he  says :  *^  The  construction  given 
to  the  contracts  by  the  Attorney  General  is  to  be  carried  into  effect, 
without  impairing  the  rights  or  embarrassing  the  remedies  of  the 
creditors  ;"  suggesting  that  the  best  mode  of  accomplishing  the  object 
mrould  be  to  leave  the  certificates  of  original  stock  as  they  stood,  and 
to  issue  new  certificates  for  the  supplemental  stock  only. 

These  were  doubtless  the  views  of  the  President,  who  knew  full  well 
the  original  meaning  of  the  parties.  These  just  and  proper  views  of 
the  President  were  not  carried  out^  but  thwarted  and  perverted  by  those 
managing  the  business  of  the  Treasury  Department  in  a  most  extra- 
ordinary manner.  These  men  would  not,  and  did  not,  abandon  their 
determination  to  annul  the  condition.  Two  days  after  the  receipt  of 
the  letter  from  the  Secretary  the  Acting  Comptroller  replies  thus : 

''  Trbasurt  Dbparticbnt, 
''OomptroUer's  Office,  November  24,  1814. 

"  Sir:  I  take  the  liberty  of  enclosing,  for  your  approbation,  forms  of 
certificates  proposed  to  be  printed  and  issued  to  the  holders  of  stock  in 
the  ten  million  loan,  pursuant  to  the  opinion  of  the  Attorney  G-eneral, 
enclosed  to  me  in  your  letter  of  the  19th  instant.  These  forms  have 
become  necessary,  in  order  to  carry  into  effect  that  part  of  your  letter 
to  me  of  the  22d  of  this  month  which  requests  that  every  propfer  facility 
may  be  afforded  to  the  holders  of  certificates  in  the  above-mentioned 
stock  to  establish  hereafter  the  identity  of  the  supplemental  stock,  (now 
about  to  be  issued  to  them^)  and  its  connexion  with  the  ten  million 
loan.  The  designation,  in  writing,  on  the  face  of  the  certificates  to  be 
issued  for  the  supplemental  stock  is  made  for  no  other  purpose  than 
that  of  enabling  the  holder,  if  he  chooses,  to  preserve  its  identity, 
and  its  connexion  with  the  primary  stock.  The  manuscript  addition 
made  on  tlie  face  of  the  certificate  intended  to  be  issued  in  lieu  of  the 
original  stock  of  the  ten  million  loan  now  in  circulation  is  intended, 
Ist^  to  guard  the  public  against  imposition,  by  preventing  more  sup- 
plemental stock  from  issuing,  in  any  case,  than  is  actually  due ;  and, 
2d,  to  give  notice  to  subsequent  purchasers  of  the  stock  that  the  stipu- 
lations contained  in  the  contract  between  the  Secretary  of  the  Treasury 
and  the  original  subscribers  to  the  loan  had  been  fulfilled ;  or,  in  other 
words,  that  everything  relating  to  that  contract,  so  far  as  respected 
the  stock  in  existence,  was  deemed  at  the  treasury  to  be  settled  and 
closed.  There  is  nothing  in  this  that  can  have  a  tendency  to  impair 
the  rights  or  embarrass  the  remedies  of  the  public  creditors  under  the 
ten  million  loan  for  further  issues  of  supplemental  stock.  No  exac- 
tion is  made  from  them  of  any  release  whatever  of  their  rights  or 
claims  in  this  respect.  Their  rights  will  still  remain  with  themselves, 
and  their  remedies  with  Congress.  The  notification  on  the  face  of  the 
certificate  is  nothing  more  than  the  simple  statement  and  exhibition 
of  a  fact  which  does  exist,  and  which  ought  to  be  known  as  well  to 
the  subsequent  purchasers  of  the  stock  as  to  those  who  now  hold  it, 
namely,  that  the  supplemental  stock,  stated  on  the  face  of  the  certifi- 
cate to  have  been  issued,  was  deemed  at  the  treasury  to  be  a  full  and 
complete  execution  of  the  original  contract  on  the  part  of  the  govern- 
ment, so  far  as  regarded  the  amount  of  stock  to  be  issued  under  that 
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contract.  This  information  is  already  in  possession  of  the  a^ent  of 
the  present  holders  of  the  stock,  or  a  great  portion  of  it.  To  keep  it 
from  subsequent  holders,  who  migRt  purchase,  too,  under  the  impres- 
sion that  still  further  benefits  are  to  attach  to  the  stock,  might  subject 
the  treasury,  and  with  great  reason,  to  imputations  which  it  has  hith- 
erto been  free  from,  and  which  it  never  will,  I  trust,  be  justly  liable  to. 
*'  I  have  deemed  it  to  be  my  duty  to  be  thus  particular  in  explain- 
ing to  you  the  causes  for  roy  making  the  certificates  of  stock  in  the 
forms  you  see  them,  and  I  hope  this  will  be  the  last  time  I  shall  have 
occasion  to  trouble  you  on  this  very  unpleasant  business. 
ct  W^xth   &c 

*' NATHAN  LUFFBOROUGH, 

^^ Acting  Comptroller, 

**  The  honorable  the  Secretary  of  the  Treasury." 

The  precautions  suggested  in  this  letter  were  totally  unnecessary 
''to  guard  the  public  against  imposition  by  preventing  more  supple- 
mental stock  from  issuing  in  any  ease  than  is  actually  due."  The 
books  of  the  treasury  were  in  all  cases  to  be  relied  on  to  govern  stock 
issues  and  dividends,  and  afi'orded  ample  protection  against  imposition. 
Why  th«  Acting  Comptroller  st^ated  'the  designation,  in  writing, 
on  the  face  of  the  certificates  to  be  issued  for  the  supplemental  stock, 
is  made  for  no  other  purpose  than  that  of  enabling  the  stockholder,  if 
he  chooses,  to  preserve  its  identity  and  its  connexion  with  the  primary 
stock,"  is  strange.  It  was  not  asked  for  or  wished  by  the  holders  of 
the  original  stock  ;  nor  could  occasion  arise  when  they  could  be  inter- 
ested in  establishing  the  identity  of  the  supplemental  stock  with  the 
primary  stock,  as  the  supplemental  stock  did  not  entitle  the  holders 
to  participate  in  the  benefit  of  the  condition.  The  word  "supple- 
mental "  was  all  that  was  necessary  to  distinguish  it  from  stock  de- 
nominated the  ten  million  loan. 

The  short-sightedness  of  the  Acting  Comptroller  is  more  easily  per- 
ceived than  approved.  He  proposes  to  commit  a  great  and  manifest 
wrong  to  escape  from  an  imputation  of  having  omitted,  at  most,  but 
an  implied  duty  ;  and  pretends  that  his  great  regard  for  the  fair  fame 
of  the  administration  made  it  his  conscientious  duty  to  apprise  the 
public  of  what  was  going  on.  This  avowal  was  either  an  impeach- 
ment of  the  capacity  of  the  public  to  put  a  common-sense  construction 
on  the  condition,  or  of  the  treasury  as  having  made  a  decision  at 
variance  therewith. 

The  Acting  Comptroller  carried  out  his  plan  on  the  30th  of  the  same 
month,  by  a  letter  to  the  commissioners  of  loans,  as  follows : 

[Extracts.] 

"  Treasury  Department, 
'^OamptrcUer's  Office,  November  30,  1814. 

"  Sir  :  enclose,  for  your  information  and  government,  a  copy  of  a 
notification,  bearing  date  this  day,  issued  by  the  Secretary  of  the 
Treasury,  respecting  additional  stock  to  be  issued  to  the  subscribers, 
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or  those  claiming  under  them,  to  the  loan  of  ten  millions  of  dollars  of 
the  2d  May,  1814. 

'^  The  additional  stock  in  question  is  to  be  issued  to  the  persons 
holding,  at  the  time  of  application  for  the  additional  stock,  scrip  cer- 
tificates or  funded  certificates  of  stock  of  the  aforesaid  loan  of  "ten  mil- 
lions of  dollars,  and  not  to  those  \7ho  may  have  held  the  said  certifi- 
cates on  the  Slst  of  August  last,  the  day  on  which  a  part  of  the  loan 
for  six  millions  of  dollars  was  taken,  unless  they  shall  also  hold  them 
at  the  time  of  application  for  the  additional  stock. 

^'  The  loan  of  2d  May,  1814,  having  been  effected  at  the  rate  of  one 
hundred  dollars  in  stock  for  eighty-eight  dollars  in  money^  and  the 
loan  of  August,  1814,  having  been  made  at  the  rate  of  one  hundred 
dollars  in  stock  for  eighty  dollars  in  money^  the  amount  of  additional 
stock  which  the  holders  of  the  stock  of  May,  1814,  are  entitled  to  re- 
ceive, is  ten  dollars  on  every  hundred  dollars  of  the  stock  they  may 
now  hold.  The  additional  stock  thus  to  be  issued  is,  in  conformity 
with  the  opinion  of  the  Attorney  General  of  the  United  States,  to  bear 
interest  from  the  same  day  as  the  original  stock  to  which  it  is  an  ap- 
pendage. 

*' Persons  possessing  a  general  and  regular  power  of  attorney  to 
transfer  stock  in  the  ten  million  loan,  and  holding  the  stock,  are  to 
be  considered  as  entitled  to  the  additional  stock  ;  and  where  a  power 
is  produced  authorizing  a  transfer  to  a  particular  person,  that  person 
is  to  be  considered  as  entitled  to  the  additional  stock.  In  every  case 
where  the  supplemental  stock  may  be  applied  for,  and  before  it  can  be 
delivered,  the  original  certificate  in  the  hands  of  the  party,  at  the 
time  of  such  application,  is  to  be  surrendered  to  you  and  cancelled  ; 
and,  in  lieu  of  it,  you  will  issue  a  new  certificate  for  the  same  amount, 
entitled  '  funded  six  per  cent,  stock  of  1814  ;  loan  of  ten  millions  of 
dollars  of  2d  May,  1814  ;  on  which  the  supplemental  stock  has  issued,' 
together  with  a  separate  certificate  for  the  amount  of  the  supplemental 
stock,  entitled  '  supplemental  funded  six  per  cent,  stock  of  1814 ;  loan 
often  millions  of  dollars  of  2d  May,  1814.' 

^'  On  the  original  certificate,  thus  surrendered,  there  must  be  an 
assignment  by  the  proprietor,  or  his  attorney,  agreeably  to  the  forms 
herewith,  marked  B.  You  will  perceive  that  the  accounts  of  the  old 
stock  are  to  be  closed  on  your  books,  and  new  accounts  opened,  cor- 
responding with  the  alteration  in  the  funded  certificates  hereafter  to 
be  issued,  a  supply  of  which  will  be  transmitted  to  you  by  the  Regis- 
ter of  the  Treasury. 

**  You  will  make  out  duplicate  abstracts  of  the  certificates  of  supple- 
mental stock  issued  by  you  agreeably  to  the  enclosed  form,  marked  C, 
one  of  which  abstracts  you  will  forward  to  this  office  quarter-yearly, 
and  file  the  other  in  your  office. 

'^  It  is  proper  to  apprise  you  that  the  Attorney  General  has  given  an 
opinion  to  the  Secretary  of  the  Treasury,  setting  forth,  among  other 
things,  that  the  condition  in  the  letter  of  the  Secretary  of  the  Treasury, 
of  the  2d  of  May,  1814,  to  the  subscribers  for  the  ten  million  loan,  'at- 
tached as  soon  as  the  second  loan  was  made,  (the  loan  of  August 
1814;)  that,  on  the  happening  of  that  event,  it  (the  contract)  no  longer 
remained  open  and  executory,  subject  to  all  the  variations  in  price 
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which  might  mark  subsequent  loans,  until  the  whole  twenty-five  mil- 
lions should  be  exhausted.'  This  opinion  has  been  adopted  at  the 
treasury,  and  the  supplemental  stock  now  authorized  to  be  issaed  is 
deemed  to  be  in  full  of  all  demands  upon  the  government  for  farther 
issues  of  stocks  in  the  ten  million  loan,  under  the  contract  above  men- 
tioned. It  is  not  thought  necessary,  however,  to  take  any  release  to 
this  effect  from  the  stockholders,  on  delivering  them  the  supplemental 
stock. 

'^I  am,  very  respectfully,  &c., 

'^NATHAN  LUFFBOROUGH, 

**  Acting  Comptrcller, 
^fTo  Wm.  Few,  Oommusioner  of  Loans,  New  York." 

This  assignment  was  not  necessary  or  requested  by  the  Executive, 
with  whom  the  law  vested  the  power  to  make  the  loan;  and,  if  it  had 
been,  he  could  not  have  done  it  after  the  stock  had  been  put  afloat, 
without  paying  it  off  or  taking  it  up  in  exchange  for  stock  under  another 
loan.  The  assignment  was  a  miserable  device  to  destroy  the  market 
value  of  the  stock.  I  say  miserable,  because  it  was  a  nullity,  being 
without  consideration  and  required  without  lawful  authority;  the  then 
stockholders  had  not  acquired  any  rights  to  benefits  which  might  there- 
after occur;  the  parties  who  might  hold  the  stock  when  new  contracts 
might  be  made  were  uncertain,  and  consequently  unknown,  there- 
fore could  not  be  represented;  the  original  location  by  the  treasury  of 
the  benefit  of  the  condition  of  future  stockholders,  put  it  out  of  the 
power  of  the  contractors  to  change  such  location  after  the  stock  had 
been  put  afloat,  by  any  new  contract. 

These  instructions  were  despatched  from  the  treasury  about  the  6th 
of  December,  1814,  and  notice  from  the  treasury  of  its  determination 
to  issue  the  supplemental  stock  was  at  the  same  time  published  in  the 
National  Intelligencer,  as  follows : 

Notice. 

*'  Treasury  Departmsnt, 

''November  30,  1814. 

*'  The  holders  of  scrip  certificates,  or  of  funded  certificates  of  stock  of 
the  loan  of  ten  millions  of  dollars,  of  the  2d  of  May,  1814,  are  hereby 
notified,  that,  on  application  at  the  loan  office  where  the  funded  cer- 
tificates were  issued,  or  at  the  loan  office  of  the  State  in  which  the 
bank  is  situated  where  the  scrip  certificates  were  issued,  they  may  re- 
ceive the  additional  stock  resulting  from  the  condition  attached  to  the 
stock  of  that  loan,  in  consequence  of  the  loan  of  six  millions  of  dollars 
of  August  last  having  been  made  on  terms  more  favorable  to  the  lend- 
ers. The  loan  of  May,  1814,  having  been  made  at  the  rate  of  one 
hundred  dollars  in  stock  for  eighty-eight  dollars  in  money,  and  the  loan 
of  August,  1814,  having  been  made  at  the  rate  of  one  bunded  dollars 
in  stock  for  eighty  dollars  in  money,  the  amount  of  additioal  stock 
which  the  holders  of  the  stock  of  the  loan  of  May,  1814,  are  entitled 
to  receive,  is  ten  dollars  on  every  hundred  dollars  of  stock  they  now 
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hold;  and  this  additional  stock  will  bear  interest  from  the  same  day  as 
the  original  stock,  to  which  it  is  now  added. 

*^A.  J.  DALLAS, 
"  Secretary  of  the  Treasury.*' 

Mr.  Dallas  does  not  in  this  notice  put  before  the  public  all  the  pro- 
posed infringements  of  the  rights  of  stockholders;  he  does  not  tell  them 
that  they  must  assign  and  surrender  their  stock  certificates,  and  take  new 
ones  containing  an  unjust,  unsound,  unlawful  declaration;  he  leaves 
them  to  learn  all  this  from  the  Acting  Comptroller's  letter  to  the  com- 
missioners of  loans,  when  they  applied,  under  the  treasury  notice,  for 
that  supplemental  stock. 

Mr.  Barker  caused  his  dissent  thereto  immediately  thereafter  to  be 
published  in  the  same  paper,  as  follows  : 

"  Washington,  December  6,  1814. 

'*  Gentlemen  :  The  Treasury  Department  differs  with  me  in  opinion 
on  several  points  in  relation  to  your  rights.  The  construction  I  put 
upon  the  contract,  being  supported  by  the  opinion  of  many  professional 
men  of  the  first  standing  in  the  Union,  induces  me  to  believe  the 
Treasury  Department  has  sanctioned  a  mistaken  view  of  the  subject; 
and  as  it  has  published  its  opinion  on  an  important  point,  I  herewith 
send  for  publication  the  opinion  of  one  of  the  most  able  professional 
men  in  America  on  that  point,  whose  reasoning  on  the  subject  appears 
to  me  to  be  so  applicable,  clear,  and  conclusive,  that  it  must  carry  con- 
viction to  the  mind  of  every  unprejudiced  man. 

"  With  great  respect,  I  have  the  honor  to  oe  your  assured  friend, 

''JACOB  BARKER. 

*'To  THE  Proprietors  of  the  stock  in  the  ten  million  loan." 

The  wrong  and  injustice  of  these  instructions  from  the  Acting 
Comptroller  are  too  manifest  to  require  much  comment;  the  object 
of  destroying  the  value  of  the  condition  is  avowed  in  terms;  the  calling 
in  the  original  stock  from  Europe,  as  well  as  from  all  parts  of  the 
United  States,  which  did  not  make  any  reference  to  the  condition, 
and  compelling  holders  to  assign  the  same,  and  take  new  certificates, 
bearing  a  declaration  on  their  face  intended  to  annul  the  further  effect 
of  the  condition,  was  about  as  fatal  on  the  market  price  of  the  stock 
as  would  have  been  the  release  originally  contemplated.  Mr.  Barker 
petitioned  Congress  for  relief.  The  subject  was  referred  by  a  senatorial 
committee  to  Wm.  H.  Crawford,  the  then  Secretary  of  the  Treasury, 
who  replied  on  the  28th  February,  1820,  among  other  things,  that — 

"  Without  determining  that  the  construction  given  by  the  Attorney 
General  to  the  terms  of  the  loan  of  the  2d  May,  1814,  was  correct,  it 
was  an  act  of  justice  to  the  community  to  make  it  known  as  soon  as  it 
was  formed.  So  long  as  the  expectation  should  be  entertained  that  a 
loan  might  be  negotiated  more  unfavorable  to  the  government  than 
those  which  had  been  previously  obtained,  the  price  of  the  stock,  to 
which  the  contingency  was  attached,  would  be  affected  by  the  possi- 
bility of  its  occurring." 

From  this  passage  it  is  evident  that  Mr.  Crawford  considered  the  ob- 
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ject  of  the  treasury  was  to  destroy  the  market  value  of  the  stock;  and 
however  erroneous  its  decision,  it  was  proper  to  apprise  the  public 
thereof  lest  they  might  pay  the  contractors  too  much  for  the  stock. 

The  declaration  put  forth  by  the  Acting  Comptroller,  in  his  plan 
submitted  to  the  Secretary  of  the  Treasury  lor  carrying  into  effect  the 
Attorney  G-enerars  opinion,  viz  :  ''  that  the  rights  of  the  stockholders 
will  still  remain  with  themselves,  and  their  remedies  with  Congress," 
this  honorable  court  will  be  pleased  to  observe  was  not  placed  on  the 
new  certificates  of  stock,  or  in  the  letter  of  instructions  to  the  commis- 
sioner of  loans. 

Did  not  justice  to  the  holders  of  the  stock  who  had  lent  their  money 
to  government  require  this  notice  from  the  treasury  as  much  as  justice 
to  the  speculators  who  had  not  lent  a  dollar  required  notice  that  the 
condition  was  deemed  by  the  treasury  to  have  been  fulfilled  and  at 
an  end? 

Mr.  Dallas  seems  originally  to  have  construed  the  contract  to  mean 
that  it  bound  the  government  to  continue  borrowing  when  money 
should  be  wanted  under  the  twenty-five  million  loan,  until  the  whole 
should  be  obtained,  as  in  stating  the  case  in  October,  1814,  to  the 
Attorney  Greneral,  asking  his  opinion,  he  says :  '^  There  remains  a  con- 
siderable sum  of  the  twenty-five  millions  of  dollars  authorized  to  be 
loaned  for  which  proposals  have  not  yet  been  invited,  but  they  proba- 
bly will  be  invited  soon." 

This  reasonable  and  proper  course  was  soon  abandoned,  and  applica- 
tion made  to  Congress  for  a  new  law  authorizing  a  loan,  which  law  was 
passed  without,  as  is  believed,  the  least  idea  on  their  part  that  the 
twenty-five  million  loan,  when  only  one-half  exhausted,  was  to  be  placed 
on  the  shelf  without  inviting  under  it  new  proposals ;  yet  proposals 
were  invited  under  the  new  law  immediately  after  its  passage,  on  or 
about  the  15th  November,  1814,  offering  to  receive  therefor  the  notes 
of  the  non-paying  banks  of  the  District  of  Columbia,  which  the  said 
law  authorized  those  banks  to  loan  to  the  extent  of  millions,  which 
depreciated  paper  they  did  loan,  and  the  treasury  received  it  at  par  for 
stock  issued  under  that  new  law. 

For  a  long  time  after  peace  took  place  the  officers  of  government 
were  not  supplied  with  iunds,  Mr.  Dallas  having  refused  to  allow 
money-lenders  their  price  for  a  new  loan,  authorized  without  limitation 
by  Congress ;  in  lieu  of  which  he  sold  the  public  securities  at  what  he 
denominated  a  premium,  taking  pay  in  the  depreciated  paper  of  the 
District  of  Columbia,  and  obliged  many  of  the  public  creditors  to  re- 
ceive the  same  at  par,  by  which  operation  he  reported  to  the  Congress 
of  the  United  States,  December,  1815,  $32,107  64  profit  in  the  treas- 
ury from  this  financial  operation. — (See  pages  27  and  28  ) 

In  consequence  of  borrowing  this  dishonored  and  depreciated  paper 
in  lieu  of  money,  much  embarrassment  and  suffering  occurred.  Al- 
phonzo  Wetmore,  of  the  army  of  the  United  States,  applied  to  Mr. 
Barker  in  1815,  and  stated  that  he  was  in  great  want  of  money  to  pay 
the  troops  ;  that  he  had  applied  to  all  the  incorporated  banks  in  the 
city,  and  that  they  had  refused  to  loan  a  dollar  ;  that  he  had  commu- 
nicated the  same  to  Mr.  Brent,  the  paymaster  general,  whose  answer 
was  exhibited  to  Mr.  Barker,  which  stated,  ^'  that  it'  the  incorporated 
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banks  will  not,  Mr.  Barker  will ;  apply  to  him,  and  I  will  accept  yonr 
drafts,  payable  in  New  York  sixty  days  after  date."  Mr.  Barker  fur- 
nished the  money  and  took  the  drafts.  He  also  took  General  Swift's 
drafts  for  abont  forty  thousand  dollars,  supplied  him  on  an  applica- 
tion, equally  pressing,  to  pay  oflf  the  cadets  at  West  Point,  who,  the 
general  stated,  could  not  go  home  at  their  then  vacation  if  Mr.  Barker 
did  not  furnish  the  money,  as  every  other  resource  had  failed.  The 
drafts  taken  for  these  advances  were  accepted  by  the  paymaster  gen- 
eral at  Washington,  with  a  special  written  proviso  that  they  were  to 
be  paid  at  the  Manhattan  Bank  in  the  notes  of  that  bank  ;  but  when 
the  sixty  days  came  round  no  money  had  been  lodged  there  for  their 
payment,  and  Mr.  Flewelling,  the  cashier,  replied,  in  answer  to  the 
application,  that  he  had  received  treasury  notes  with  which  he  would 
pay  them  ;  and  if  those  treasury  notes  were  not  received  at  par,  the 
holders  of  the  acceptances  must  wait  until  government  had  something 
better  to  offer.  Mr.  Barker  being  in  want  of  the  funds,  was  under  the 
necessity  of  accepting  whatever  the  government  thought  proper  to 
offer,  and  of  selling  the  treasury  notes  at  a  very  considerable  loss. 

If  the  treasury  had  a  right  to  annul  the  condition  when  the  twenty- 
five  million  loan  was  only  about  one-half  exhausted,  it  had  that  right 
one  hour  after  making  the  contracts  for  the  ten  million  loan,  thus  re- 
pudiating the  effect  of  the  condition  at  its  pleasure.  Suppose  the 
government  had  continued  to  hold  this  depreciated  paper  until  the  loan 
matured,  and  that  the  banks  had  not  resumed  specie  payments,  will  it 
be  pretended  that  they  would  have  had  a  right  to  have  required  the 
holders  to  take  it  at  par  in  redemption  of  the  stock? 

Among  the  points  of  difference  between  the  treasury  and  Mr.  Barker, 
was  the  time  when  the  supplemental  stock  should  commence  to  draw 
interest,  which  was,  after  much  discussion  and  delay,  submitted  to  the 
decision  of  the  Attorney  General,  who  decided  that  it  should  draw 
interest  from  the  same  time  the  funded  stock  to  which  it  appertained 
drew  interest.  On  handing  over  this  opinion,  the  Attorney  General 
remarked,  that  he  supposed  Mr.  Dallas  would  not  like  it,  as  he  expected 
the  law  officer  of  the  treasury  to  decide  all  doubtful  questions  in  its 
favor.  This  opinion,  in  relation  to  interest,  the  treasury  adopted, 
which,  so  far  as  the  question  may  come  up,  it  is  to  be  presumed  your 
honors  will  consider  to  have  been  a  correct  construction. 

The  claim  of  Mr.  Barker  was  again  investigated  in  1834  by  a  con- 
gressional committee,  who  gave  him  a  full  hearing,  and,  as  he  was 
subsequently  informed  and  believes,  generally  adopted  his  views ; 
that  such  was  the  case  seems  to  be  inferable  from  the  letters  from  the 
treasury  to  the  chairman  of  that  committee,  viz : 

'^  Treasury  Department, 

^'January  27,  1835. 

^fSiB:  In  reply  to  your  communication,  enclosing  Hhe  statement 
of  Jacob  Barker  relative  to  the  ten  million  loan  of  May  2,  1814/  I 
have  the  honor  to  inform  you  that  there  is  nothing  on  file  in  this 
department  which  will  throw  any  additional  light  on  the  claim  of  Mr. 
Barker. 

'^  There  is  nothing  in  the  records  or  files  of  this  office  to  show  that 
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at  the  time  this  loau  was  negotiatiated  by  D.  A.  Smith,  the  District 
and  Baltimore  bills,  which  the  government  agreed  to  receive,  were 
depreciated  here.  I  transmit  herewith  a  report  from  the  Comptroller, 
which  states  that  there  are  no  documents  in  his  office  to  show  that 
the  government  were  aware  of  any  such  depreciation. 
'*  I  am,  very  respectfully,  your  obedient  servant, 

'^LEVI  WOODBURY, 

^^ Secretary  of  the  Treasury. 
''  Hon.  Thomas  F.  Foster, 

^^ Chairman  Committee  on  the  Judiciary ^  House  of  Reps." 

^'  Treasury  Dbpartaibnt, 
^^Comptroller's  Ofjice^  January  6,  1835. 

"  Sir  :  I  have  the  honor  to  state,  in  answer  to  the  inquiries  con- 
tained in  the  Hon.  Mr.  Foster's  letter  to  you  of  the  30th  ultimo,  and 
referred  by  you  to  me,  that  there  does  not  appear  in  this  office  any 
other  information  on  the  subject  of  Mr.  Barker's  claim  than  what  is 
embraced  in  the  pamphlet  accompanying  the  letter.  There  are  no 
documents  on  file  which  go  to  show  that  ^  the  government  knew  that 
the  District  and  Baltimore  bills,  which  it  agreed  to  receive  at  ^ar, 
were  depreciated  at  the  time  of  the  loan  negotiated  by  D.  A.  Smith, 
on  30th  August,  1814.'  I  herewith  return  to  you  the  letter  and 
pamphlet. 

**  I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

*^JOS.  ANDERSON, 

^^Comptroller. 

^'  Hon.  Levi  Woodbury, 

^^ Secretary  of  the  Treasury.** 

These  two  treasury  letters  establish  that  the  government  agreed 
to  receive  the  District  and  Baltimore  bank  notes  for  the  second  con- 
tract of  the  loan  ;  Denis  A.  Smith  swears  positively  to  that  fact. — (See 
page  22  of  the  report  of  the  Judiciary  Committee.)  These  letters 
seem  to  confirm  Mr.  Barker's  whole  statement,  by  saying  that  there 
does  not  appear  in  this  office  any  other  information  on  the  subject  of 
Mr.  Barker's  claim  than  what  is  embraced  in  the  pamphlet  accompa* 
nying  the  committee's  letter  of  inquiry  ;  both  letters  say  that  there 
were  no  documents  to  go  to  show  the  treasury  knew  of  the  deprecia- 
tion of  the  paper  when  the  Secretary  agreed  to  receive  it. 

Mr.  Barker  was  compelled  to  leave  for  New  Orleans  before  he  was 
informed  that  the  committee  required  proof  of  that  fact.  It  was  not, 
therefore,  furnished  in  season  to  enable  them  to  make  a  report  during 
that  session  of  Congress ;  and,  although  Mr.  Barker  made  many 
journeys  from  New  Orleans  to  Washington  for  the  purpose  of  pressing 
this  claim,  there  was  so  much  difficulty  in  getting  the  committee  to 
devote  sufBcient  time  to  the  investigation  to  understand  its  intrinsic 
merits,  that  no  report  was  made  by  the  Judiciary  Committee  until 
1855. 

Whether  the  treasury  knew  it  or  not  is  immaterial ;  they  received 
the  depreciated  paper,  and  thus  gave  the  second  contractors  the  oppor^ 
tunity  of  bringing  their  stock  into  the  market  on  more  favorable 
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terms  than  the  first  could  do,  unless  allowed  to  participate  in  the 
more  favorable  terms  allowed  for  the  second  contract ;  it  was  the  fad, 
and  not  the  knowledge  of  the  Secretary,  which  was  certain  to  operate^ 
and  did  operate;  the  second  contractors  could  purchase  the  depre- 
ciated paper  at  24  per  cent,  discount,^  and  pay  it  into  the  treasury  at 
par,  and  then  make  12  per  cent.,  while  the  contractors  for  the  ten 
million  loan,  selling  at  the  same  price,  would  lose  12  per  cent,  if  not 
entitled  to  the  benefit  of  this  depreciation. 

However,  it  is  not  to  be  supposed  that  the  Secretary  was  ignorant 
of  what  it  was  his  duty  to  know,  and  what  every  other  man  and  woman 
in  the  city  knew :  the  banks  had  suspended  specie  payments  for  a 
week^  and  did  not  resume  for  years,  and  which  suspension  was  pro- 
claimed daily  in  the  newspapers.  Placed  as  he  was  in  the  centre  of 
business,  surrounded  by  numerous  applicants  for  pay,  who  kept  up  a 
constant  clamor  about  his  department  at  being  obliged  to  accept  of 
depreciated  paper  in  lieu  of  a  legalf  currency  for  their  admitted  claims, 
he  could  not  but  know  of  the  depreciation.  The  finances  of  the  gov- 
ernment were  conducted  in  an  ofSce  set  apart  by  himself  in  his  own 
department. — (See  the  testimony  of  Richard  Smith,  esq.) 

Clear  as  the  inference  is  that  the  treasury  had  full  knowledge  on 
the  subject,  the  proof  is  conclusive  that  it  did  know  of  the  depreciation 
before  one-half  of  the  instalments  became  payable.  On  the  23d  of 
September,  1814,  he  reported  to  Congress : 

'^  The  suspension  of  payments  in  specie  by  many  of  the  most  con- 
siderable banks  in  the  United  States,  and  of  the  most  important  in 
the  money  operations  of  the  treasury,  has  produced,  and  will  con- 
tinue to  cause,  di£Sculties  and  embarrassments  in  those  operations. 
The  circulating  medium  of  the  country,  which  has  been  principally 
of  bank  notes,  is  placed  upon  a  new  and  uncertain  footing." 

The  new  Secretary  says,  in  his  report  to  Congress,  early  in  Decem- 
ber, 1814,  (see  Book  of  Finance,  vol.  2,  p.  878,)  *Hhat,  being  unable 
to  use  the  depreciated  bank  paper  on  hand  in  the  payment  of  dividends, 
it  had  been  transferred  to  the  army  and  navy." 

He  also  states  that  specie  had  been  offered  below  seventy-five,  and 
therefore  rejected,  (see  same  book,  pp.  841  to  845;)  *'  that,  unable  to 
procure  as  much  money  as  would  pay  the  interest  and  the  treasury 
notes  maturing  at  Boston  and  other  northern  cities,  these  creditors 
must  wait." 

Mr.  Dallas  also  says,  ^Hhat  $6,122,457  32  had  been  borrowed  in 
local  currency,  and  $3,161,587  06  in  treasury  notes." — (See  Keports 
on  Finance,  vol.  2,  p.  67.) 

The  Secretary  also  says,  in  his  report,  *^  that  the  object  of  the  law 
authorizing  a  loan  of  $12,000,000  was  to  aid  the  treasury  with  a  sup- 
ply of  the  local  currencies  of  different  places." 

On  the  subject  of  this  depreciation,  Governor  Kent,  member  of  the 
United  States  Senate  from  Maryland,  remarked,  in  a  speech  before 
that  body,  on  the  23d  of  April,  1834 : 

*'Sir,  it  is  known  to  most  of  those  whom  I  have  the  honor  to  ad- 
dress, that  the  government  was  obliged,  during  the  greater  part  of 
the  late  war,  in  making  their  loans,  to  give  one  hundred  dollars  in 
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fitock  of  the  United  States,  bearing  6  per  cent,  interest,  for  eighty  dol- 
lars of  this  depreciated  paper  money,  worth  about  sixty-five  dollars. 
On  one  occasion  the  government  was  reduced  so  low  that  the  Secre- 
tary of  the  Treasury  was  compelled  to  entreat  an  individual  to  obtain 
a  loan  of  eighteen  hundred  thoysand  dollars,  at  one  hundred  of  stock 
for  eighty  of  this  depreciated  money,  and  which  was  to  have  a  retro- 
spective effect  upon  a  previous  loan  ;  in  consequence  of  which  it  cost 
the  people  of  the  United  States  twenty-nine  hundred  thousand  dollars, 
independent  of  interest,  before  it  was  paid  off.  The  same  individual 
was  entreated,  at  the  same  time,  to  procure  an  additional  loan  of  this 
depreciated  paper  money  at  8  per  cent." 

Bichard  Smith  testified,  among  other  things,  that — 

*^  The  banks  in  both  places  suspended  specie  payments  on  or  shortly 
after  the  24th  of  August,  1814 — immediately  after  the  British  entered 
the  Capitol.  They  did  not  resume  specie  payments  again  until  the 
Bank  of  the  United  States  went  inio  operation,  which  was  on  the  Ist 
of  January,  1817. 

"  The  highest  rate  of  discount  for  the  District  bank  notes  was  twenty- 
four  per  cent.  The  discount  for  the  Baltimore  bank  notes  was  two  or 
three  per  cent.  less.  The  notes  of  the  banks  of  Philadelphia  and  New 
York  were  some  two  or  three  per  cent,  better  than  those  of  Baltimore. 
My  impression  is,  that  the  discount  on  the  notes  of  the  District  banks 
was  about  12  or  15  per  cent.,  immediately  after  the  suspension,  and 
increased  gradually  as  the  embarrassments  of  the  country  increased. 

^^  The  Bank  of  Columbia  established  an  office  in  the  treasury  build- 
ings for  the  convenience  of  the  treasury,  and  appointed  me  as  agent 
to  conduct  the  business  of  such  office.  For  some  time  after  the  sus- 
pension of  specie  payments,  the  principal  business  of  the  treasury 
in  the  District  of  Columbia  was  conducted  through  said  agency;  and 
payments  and  receipts  were  in  the  notes  of  the  District  banks  esti- 
mated at  par,"  &c. 

Prime,  Ward  &  Sands,  who  were  large  stock  and  money  dealers  at 
New  York,  certified  as  follows : 

**  These  are  to  certify  that  the  value  of  the  notes  of  the  several  banks 
at  Baltimore,  and  in  the  District  of  Columbia,  was^  in  comparison 
with  specie,  on  the  10th  of  September,  1814,  ten  per  cent,  below  par; 
on  the  10th  of  October,  1814,  twelve  per  cent,  below  par ;  on  the  lOth 
of  November,  1814,  twenty  per  cent,  below  par  ;  and  on  the  10th  of 
December,  1814,  it  was  twenty-four  per  cent,  below  par. 

'^PKIME,  WARD  &  SANDS. 

''  New  York,  December  14,  1814." 

(See  the  report  of  the  Judiciary  Committee,  page  23.) 

The  testimony  of  James  W.  Bleeker,  and  the  books  of  Butler  & 
Nevins,  confirm,  in  effect,  the  statement  of  Prime,  Ward  &  Sands. 

Judge  Livingston,  of  the  United  States  Supreme  Court,  said,  in  de- 
ciding a  case  between  the  United  States  and  Jacob  Barker,  (see  Payne's 
Reports,  vol.  1,  p.  176,)  where  depreciated  bank  paper  had  been  made 
the  basis  of  calculation  by  the  lower  court,  that  *'  specie  is  the  only 
currency  known  to  our  laws ;  and,  therefore,  that  this  should  form 


R.  R.  WARD  AND  OTHERS.  313 

the  basis  of  calculation,  and  not  depreciated  and  dishonored  paper  ;" 
on  which  account  a  new  trial  was  granted. 

To  adopt  any  other  rule  would  be  sanctioning  the  usurpation  of 
bank  directors,  and  making  the  notes  of  the  broken  banks  of  the 
District  of  Columbia  a  legal  tender,  a  power  denied  by  the  people  to 
their  legal  representatives. 

The  treasury,  in  their  reply  to  an  inquiry  by  the  congressional 
committee,  on  the  19th  July,  1854,  says,  "  that  the  books  of  the 
treasury  do  not  show  the  names  of  the  contract  holders  of  the  stock 
in  the  ten  million  loan  on  the  31st  of  August,  1814." — (See  page  7 
of  their  report.)  In  this  it  was  mistaken,  if  the  books  of  the  commis- 
sioner of  loans  are  considered  as  books  of  the  treasury,  all  which, 
except  those  of  Boston,  are  in  the  department;  and  by  returns  subse- 
quently received  from  the  treasury,  and  on  file  in  this  case,  it  appears 
that  the  loan  office  books  exhibit  the  names  of  the  stockholders  in  the 
ten  million  loan  on  that  day,  the  amount  held  by  each,  and  when  the 
money  was  received. 

The  said  treasury  return  establishes,  that  nearly  all  the  stock  for 
which  the  plaintiffs  claim  the  benefit  of  the  condition,  was  held  on  the 
3l8t  of  August,  1814,  by  the  parties  from  whom  they  derive  title,  and 
that  no  transfer  was  made  on  that  day.  Beyond  the  treasury  books, 
it  is  not  proposed,  so  far  as  they  are  to  be  found,  to  extend  the  inves- 
tigation. They  are  satisfied  that  unless  error,  which  is  not  pretended, 
be  clearly  shown,  the  treasury  books  should  be  considered  conclusive 
as  to  who  held  the  stock  when  more  favorable  terms  were  allowed. 

Returns  from  the  treasury,  made  up  from  the  New  York  books, 
here  on  file,  show  the  names  of  those  who  held  the  said  stock  on  the 
30th  of  September  and  Slst  December,  1814,  with  the  amount  of  each, 
and  the  dates  when  interest  commenced;  they  being  dividend  days, 
the  books  were  closed.  No  transfer,  therefore,  could  be  made  on 
those  days.  The  books  from  the  other  loan  offices  are  in  the  Treasury 
Department,  excepting  that  of  Boston. 

The  plaintifiis  claim  the  benefit  resulting  from  the  condition  relating 
to  the  stock  held  by  the  persons  enumerated  on  the  lists  hereunto  ap- 
pended, marked  A,  B,  C,  and  D,  amounting  to  three  million  six  hun- 
dred and  forty-four  thousand  three  hundred  and  eighty-two  dollars  and 
fifty-five  cents.  Proof  of  title  to  $2,662,627  06  will  be  found  in  the 
record,  consisting  of  $2,402,627  06,  list  A  ;  $100,000  held  by  Henry 
Kuhl,  cashier  of  the  Farmers  and  Mechanics'  Bank  at  Philadelphia, 
on  list  0;  $100,000  held  by  E.  Frothingham,  cashier  of  the  New  Eng- 
land Bank,  Boston,  list  D;  and  $60,000  held  by  the  North  American 
Insurance  Company,  Boston,  list  D. 

Proof  of  title  to  the  residue  has  been  delayed  mainly  on  account 
of  the  loss  of  books  and  papers  by  fire,  and  absence  and  death  of 
parties ;  hence  it  is  not  now  claimed  in  this  suit.  That  portion  put 
down  as  standing  in  the  name  of  the  president,  directors,  and  com* 
pany  of  the  City  Bank  of  New  York,  belonged  to  Mr.  Barker, 
proof  of  which  is  deducible  Irom  the  trustees  of  that  bank,  here 
on  file.  No  others  claim  it.  The  late  officers  of  the  bank  are  dead, 
the  charter  of  the  bank  expired ;  the  books  of  the  bank  establish  that 
it  received  the  stock  in  June^  1814,  from  Mr.  Barker,  as  collateral 
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security  for  a  debt,  of  which  more  than  half  a  million  was  not  paid 
until  1816,  and  that  it  had  been  since  all  paid  ;  and  that  Mr.  Barker 
is  not  now  indebted  to  the  bank,  and  that  the  stock  had,  in  all  prob- 
ability, been,  on  the  payment  of  the  debt,  returned  or  accounted  for 
to  him.  It  follows,  as  matter  of  course,  that  the  benefit  of  the  con- 
dition, which  inured  to  the  holder  of  the  stock  while  the  bank  held 
it,  belonged  to  the  proprietor. 

Unable  to  establish  the  precise  interest  of  Mr.  Barker  in  the  stock 
held  by  John  Hone,  Elbert  Anderson,  Frederick  De  Peyster,  and 
Herman  Hendricks,  deceased,  their  administrators  have  transferred  the 
whole  to  your  petitioners,  looking  to  them  for  their  share  of  what  may 
be  recovered. 

Should  this  honorable  court  fix  any  other  day  when  more  favorable 
terms  were  allowed,  the  plaintiffs  ask  time  to  obtain  from  the  treasury 
a  list  of  those  who  held  stock  in  the  ten  million  loan  on  such  other 
day,  and  permission  to  file  the  same  in  this  cause. 

The  congressional  committee  reported  in  1854,  on  or  about  the  day 
this  honorable  court  was  established,  a  bill  for  the  relief  of  the  stock- 
holders ;  which  bill,  with  all  the  papers  in  the  case,  was  referred  to  this 
honorable  court.     The  said  bill  was  in  words  and  figures  following: 

"A  BILL  for  the  relief  of  K.  R.  Ward,  F.  G.  Halleck,  and  Jacob  Little. 

^^  BeU  enacted  by  the  Senate  and  House  of  Bepreaentativea  of  the 
United  States  of  America  in  Congress  assembled^  That  any  person,  or 
the  legal  representative  of  any  person,  who,  on  the  thirty-first  of 
August,  eighteen  hundred  and  fourteen,  was  the  holder  of  funded 
stock  issued  in  pursuance  of  the  contract  made  on  the  second  of  May, 
eighteen  hundred  and  fourteen,  for  part  of  the  loan  authorized  by  the 
act  of  twenty-fourth  of  March,  eighteen  hundred  and  fourteen,  entitled 
*  An  act  to  authorize  a  loan  for  a  sum  not  exceeding  twenty-five  mil- 
lions of  dollars,'  is  hereby  authorized  to  present  his  or  their  claim  to 
the  Secretary  of  the  Treasury;  and  upon  proof  being  made  to  the  sat- 
isfaction of  the  said  Secretary  that  the  part  of  said  loan  of  twenty-five 
millions  subsequently  taken  by  other  persons  on  the  thirty-first  of 
August,  eighteen  hundred  and  fourteen,  was  payable,  or  was  actually 
received  by  the  United  iStates  in  the  paper  of  suspended  banks,  or  in 
other  depreciated  currency  taken  at  par,  the  said  Secretary  shall  fairly 
estimate  the  amount  of  such  depreciation,  and  shall  pay  out  of  the 
treasury  to  each  one  of  the  said  holders  of  the  funded  stock  as  afore- 
said, such  a  per  centum  upon  the  amount  of  stock  then  held  by  them, 
respectively,  as  will  be  equal  to  the  depreciation  of  the  currency  afore- 
said, so  as  to  fulfil  the  terms  and  conditions  of  the  contract  made  as 
aforesaid,  on  the  second  of  May,  eighteen  hundred  and  fourteen, 
between  the  United  States  and  the  said  contractors,  for  part  of  the 
twenty-five  million  loan  authorized  by  the  said  act  of  twenty-fourth 
of  March,  eighteen  hundred  and  fourteen." 

The  proof  shows  that  the  average  discount  on  the  depreciated  bank 
notes,  when  they  were  received  under  the  second  contract,  was  16J 
per  cent.,  with  interest  at  6  per  cent,  per  annum  from  the  date  when 
the  money  was  furnished,  as  per  the  accompanying  treasury  returns 
on  file  in  this  case,  made  up  from  the  books  of  the  commissioner  of 
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loans.  This  was  due  in  stock,  bearing  6  per  cent,  per  annum ;  conse- 
quently, interest  is  duo  on  whatever  further  allowance  the  then  stock- 
holders may  be  considered  entitled  to. 

Mr.  Madison  was  one  of  the  most  pure,  considerate,  and  wise  men 
ever  in  power.  He  would  have  remedied  many,  more  of  the  difficul- 
ties which  occurred,  if  he  had  had  official  knowledge  of  them,  and  had 
not  believed  it  improper  to  interfere  in  the  details  of  the  business  of 
the  departments,  and  particularly  so  with  that  of  the  treasury,  the 
Secretary  being  required  by  law  to  report  to  Congress,  and  not,  like 
the  others,  through  the  Executive. 

Mr.  Campbell,  backwoodsman  as  he  was  denominated  by  political 
opponents,  was  an  intelligent,  high-minded,  honorable  man.  His 
delays  and  omissions  arose  from  sickness,  and  the  perplexities  contin- 
ually thrown  in  his  path*  by  hostile  clerks. 

If  the  measures  adopted  by  him,  with  the  full  approbation  of  the 
President  and  every  member  of  the  cabinet,  proved  unprofitable  to  the 
treasury,  it  was  not  his  fault.  The  main  feature  of  the  condition  in 
question  was  introduced  into  this  department  by  his  predecessor,  Mr. 
Gallatin,  who  was  one  of  the  most  keen-sighted  and  pure  patriots  known 
to  the  country. 

If  too  favorable  terms  were  allowed  to  Mr.  Barker,  why  did  not 
others  offer  money  on  better  terms  when  appealed  to  to  come  forward 
in  support  of  the  war  ?    It  is  now  too  late  for  them  to  complain. 

The  stock,  with  the  benefit  of  the  condition,  was  on  the  market  by 
the  treasury  from  the  2d  of  May  until  the  23d  of  September.  An 
active  agent,  William  Whann,  cashier  of  the  Bank  of  Columbia,  was 
employed  and  paid  by  the  treasury  to  assist  the  Secretary  in  borrowing 
money  under  the  ten  million  loan;  and  he  was  aided  by  Jonathan 
Smith,  cashier  of  a  bank  at  Pennsylvania,  and  Denis  A.  Smith, 
cashier  of  a  bank  at  Baltimore.  All  their  united  exertions  only 
enabled  them  to  procure  in  that  great  length  of  time  about  half  a 
million  of  dollars,  including  one  hundred  and  seventy-six  thousand 
dollars  furnished  by  Robert  C.  Jennings,  of  Richmond,  Virginia.  (See 
the  treasury  report  of  the  23d  September,  1814.) 

Amid  the  general  hostility  of  political  opponents  to  Mr.  Barker's 
financial  arrangements  there  were  honorable  exceptions;  he  takes  much 

Pleasure  in  mentioning  the  names  of  William  Bayard,  John  Wells, 
ohn  Slidell,  Abraham  Barker,  John  Hone,  and  Lynde  Catlin,  whose 
patriotism  triumphed  over  all  other  considerations;  they  lent  very 
essential  aid;  their  high  characters  and  many  virtues  did  lasting 
honors  to  New  York. 

Mr.  Barker  has  here  detailed  such  of  the  facts  as  he  supposes  neces- 
sary for  a  correct  understanding  of  the  intrinsic  merits  of  the  case,  and 
the  distinguished  counsel  associated  with  him  will  further  illustrate 
them,  sustaining  their  views  with  such  judicial  authorities  as  they  may 
deem  pertinent  to  the  questions  at  issue. 

To  nave  left  slumbering  many  of  the  facts  here  related  would  have 
been  much  more  satisfactory  to  Mr.  Barker,  had  not  their  expose  be- 
come necessary  for  a  full  understanding  of  the  pending  questions.  In 
performing  this  duty,  he  has  endeavored  to  tread  as  lightly  as  possible 
on  the  ashes  of  the  dead. 
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Bespectfally  asking  an  early  consideration  of  the  various  facts  herein 
detailed,  and  such  a  judgment  thereon  as  shall  comport  with  justice, 
he  begs  leave  to  subscribe  himself,  very  respectfully, 
Your  honors'  obedient  servant, 

JACOB  BARKER, 

Oounsd  for  Plaintiffs. 
January  14,  1857. 


Fuuded  ttock  in  the  hcok$  of  the  United  Slates  commiuioner  of  loans  for  New  York  on  the  31st  Avgutl, 
1814,  tit  (A«  names  of  the  following  persons.     No  trawfer  on  that  day. 


Namei  of  BtocUioldera. 


Jobo  Slidell,  president  of  the  Mechanics*  Bank,  New  York , 

President,  Directors,  h  Co.  of  the  City  Ban k,  New  York 

President,  Directors  fc  Co.,  Dank  of  America , 

Lynde  Uatlin,  casliier  Mercliants'  Bank,  New  York 

President,  Directors  &  Co.  of  the  Mechanics  and  Farmers'  Bank, 
Albany , 

President,  Directors  &  Co.  of  the  Bank  of  Cape  Fear,  Wilmington, 

North  Oarohna 

John  Hone , 

Willet  &  Silas  Hicks , 

Hicks,  Jenkins  fc  Co 

Herman  Hendricks 

Elbert  Anderson 

Frederick  De  Peyster 

JohnClapp 

From  the  New  York  books,  Auf^ust  23,  1814,  to  T.  Diddle  and  J. 

Wharton,  Philadelphia,  Septembpr  16 

From  the  Philadelphia  books,  August  31, 1814 


^1 

H 


1814. 
May   35 
June  S5 

June  25 
July    10 

May   25 
May   25 

June  25 


May    25 

July    25 


July 

25 

May 

25 

July 

25 

July 

2 

July 

HI 

July 

25 

May 

25 

June 

25 

July 

2 

July 

17 

July 

2 

July 

25 

June  25 

July  25 

June  25 

July  25 


July   25 
June  25 


S 

< 


9509,735  62 
36,129  16 


300,809  08 
473,011  36 


5,681  ea 

105,883  94 


156,81t>  18 
56,818  18 


6,606  82 
10,400  66 
7,303  42 


25,000  00 
34,090  90 
22,727  27 


56,818  18 

211  36 

23,000  00 


26,409  09 
42,227  27 


4,710  58 
3,348  24 


30,000  CO  ; 
13,885  94 


545,864  78 


773.890  44 
225^000  OO 


111,565  76 


213,636  36 

113.636  3S 

100,000  00 

11,363  63 


21,310  90 

81,818  IT 

80,039  54 
70,636  36 
7,058  S 

43,885  94 


2,402,647  06 


Treasury  Dkpartmknt,  Rcgister*i  Office,  Janmmry  12, 1857. 

The  preceding  list  of  stockholders  in  the  ten  million  loan  on  the  3l8t  of  August,  1814,  amonnling  to 
^,402,627  06.  corresponds  with  the  records  of  the  commissioner  of  loans  now  in  this  department. 

F.  BIGGEB,  Regia*r. 
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B. 

Hmded  atoek  in  the  books  of  the  United  States  commissioner  of  loans  for  New  York  on  the  3lst 
Augualy  1814,  tn  the  names  of  the  foikmng  persor%s.     No  tranter  on  thai  day. 


Names  of  nlockholdera. 


Le  Aoy,  Bayard  h.  McEvas. 
John  iSlidell 


Henry  Escher 

Gilbert  Axpinwall 

M aUiias  Bruen  ....   

James  Barkvr 

Abiaham  Farion 

PbilipJ.  Hone 

William  Havcmeyer 

Frederick  Havenieyer 

William  H.  Ireland 

8.  Livermore . 

A.  n.  Lawrence 

Robert  Maitland 

Aobert  Maitland  and  Alexander  Wilson. 

Georse  Metcalfe 

John  Miirrny  &,  Sons 

Mager  h.  Gillespie 

Bamuel  Jackson 

8.8.  St.  John  

Abraham  Remsen 

Garrett  Storm 

John  8hiite 

Daniel  Smith 

Titus  &  Avery 

John  Van  Baren 

Wm.  P.  Van  Ness 

Bl.  M.  Van  Gieson 

Augustus  Wrijsht 

John  llaznrd 

Jorrten  Colics 

Elisha  Tracy 

Jnn^McKiIl 

William  Blacbome 

Vernon  fc  Kngcrs 

Laurent  Sailed 

Isabella  Sinel,  P.  Grim,  and  G.  Lorcll.. 

George  Walliice 

J.  if.  Van  Kmsbergcr , 

John  Clendening 


Date  A-om  which 
interest  runs. 


June    95,1814 

do 

July     25, 


May 
June 


July 
June 
June 
June 
June 
July 
June 
July 
June 
June 
June 
July 
June 
June 
June 
June 
June 
June 
June 
May 
June 
June 
June 
June 
June 
July 
June 
June 
June 
July 
June 
June 
June 
June 
June 


95, 
do. 
25, 
25, 
25, 
25. 
25; 
25, 
25, 
25 
25, 
25, 
25; 
25, 
25, 
25, 
25, 
2;> 
25; 
25; 
25, 
25, 
25. 

25, 

1 

25; 

10, 

17; 

17; 

25; 

10. 

27, 
25, 
25, 
17. 


1814 


1814 
1814 


1814 
1814 
1814 
1614 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1M14 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1814 
1H14 
1814 
1814 


Amounts  of 
each  date. 


Total  amounts. 


88,243  25 
14,017  52 


I 


$60,140  89 


22,960  77 

66^666  66 

12,500  00 

11,816  84 

10,000  00 

2,000  00 

10,000  00 

2,500  OU 

2,500  00 

6,000  00 

1,500  00 

3,670  vO 

2,273  73 

1,758  90 

3.111  02 

23,544  96 

12,000  00 

5,000  00 

3,000  00 

2,500  00 

10,000  00 

.''kOOO  00 

4,200  00 

24,200  00 

10,000  00 

2P,710  22 

10,000  00 

21,022  72 

5,000  00 

3,409  09 

5,113  63 

1,136  36 

1,019  00 

11,363  63 

10,000  00 

22,727  27 

410  70 

1,875  00 

6,818  18 


446,750  27 


Treasury  Departmbkt,  Registtsr^s  Office^  Janua^  12, 1857. 

The  preceding  list  of  stookholdere  in  the  ten  million  loan  on  the  31ft  of  August,   1814,  amounting  to 
£446.750  27,  correspondti  with  the  records  of  the  commissioner  of  loans  now  in  this  department. 

F.  BIGGER,  RegUter. 
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Fimded  stock  in  the  boohs  of  the  United  Slates  commissioner  of  loans j  Philadelphia,  <m  the  Slit  ^ 
August,  1814,  in  ths  names  of  the  following  persons.    No  tranter  on  thai  day. 


Xunes  of  stockholders. 


Henry  Kuhl,  cashier  of  the  Farmers  and  Mechanics'  Bank, 

Philadelphia 

American  Fire  Insarance  Company , 


The  Oommercial  Bank  of  Pennsylvania  . 


The  Phoenix  Insurance  Company  of  Philadelphia. 

Gharies  Kubn , 

Samuel  Wetherell 

Thomas  Astley 

Hannah  Morsan... 

Jonathan  Williains , 

Pierson  Hunt,  of  Trenton,  New  Jersey 

EcEwen,  Hale  &  Davidson 


Date  tkom  which 
interest  runs. 


May  98,1814 

May  25,1814 

June  95,1314 

July  35, 1814 

June    95,1814 
July     S5, 1814 

June    17,1814 
June    95,1814 

do. 

do 

do i 

do I 

July      9, 1814  I 
July     10, 1814  , 


Amounts  of 
each  date. 


#43,181  81 
95,331  36 
^376  33 


34,090  90 
197,419  98 


Total  amounbi. 


9100,000  00 


190,889  50 


161,503  18 
98,409  00 
90,000  06 
19,000  00 
4,916  78 
2,645  76 
10,000  00 
45,795  45 
38,863  63 


544,323  41 


Tkkasuky  Dbpaktmbnt,  RtgitierH  Office,  January  19, 1857. 

The  preceding  list  of  stockholders  in  the  #10,000,000  loan  on  the  31st  of  August,  1814,  amonoting  to 
#544,333  41,  corresponds  with  the  records  of  the  commissioner  of  loans  now  in  this  department. 

F.  BIGGER,  RegUttr. 


D. 

Funded  stock  in  the  books  of  the  United  St^Oes  commissionir  of  loans,  Boston,  on  the  3\stqf  August, 
1814,  in  the  names  of  the  following  persons: 


Names  of  stockholders. 


North  American  Insuiance  Comoany , 

E.  Frothingham,  cashier  of  the  New  England  Bank. 

WUIiam  Gray 

James  Byers 

Assigns  of  William  Paine,  of  Boston 


Date  from  which  Total  amovnti. 
interest  runs. 


May    95,1814 

do 

do 

do 

do 


#80,000  00 

:oo,ooooo 

40,000  00 

5,681  SI 

20,000  00 

250,681  81 
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An  act  to  authorize  a  loan  for  a  sum  not  exceeding  three  miUiona  of 

dollars. 


Sec.  8.  And  he  it  further  enacted^  That  it  shall  he  lawful  for  any 
of  the  hanks  of  the  District  of  Columbia  to  lend  any  part  of  the  sum 
authorized  to  be  borrowed  by  virtue  of  this  act,  anything  in  any  of 
their  charters  to  the  contrary  notwithstandiug. 

Approved  November  15,  1814. 

Notice, 
Treasury  Department,  November  15,  1814. 

In  pursuance  of  powers  which  have  been  duly  vested  in  the  Secre- 
tary of  the  Treasury,  under  an  act  of  Congress  entitled  ^*  An  act  to 
authorize  a  loan  for  a  sum  not  exceeding  three  millions  of  dollars,'' 
approved  by  the  President  of  the  United  States  this  15th  day  of  No- 
vember, proposals  will  be  received  by  the  Secretary  of  the  Treasury 
from  this  time  until  the  first  day  of  January  next,  and  each  proposal 
wilZ  he  decided  on  as  soon  a^  it  is  received^  and  immediate  notice  of  the 
decision  given,  for  a  loan  to  the  United  States  of  three  millions  of 
DOLLARS,  or  any  part  thereof,  on  the  terms  following,  and  in  the  fol- 
lowing manner : 

1.  For  the  amount  loaned  stock  will  be  issued,  when  the  instalments 
are  completed,  bearing  interest  at  six  per  cent,  per  annum,  payable 
quarter-yearly.  The  stock  will  be  reimbursable  at  the  pleasure  of  the 
United  States,  at  any  time  after  twelve  years,  from  the  31st  day  of  De- 
cember next,  and  the  Sinking  Fund  is  charged  with  the  payment  of 
the  interest  and  the  reimbursement  of  the  principal,  according  to  con- 
tract. 

2.  The  proposals  must  state  the  amoupt  to  be  loaned,  the  rate  at 
which  the  stock  will  be  received,  the  instalments  in  which  the  party 
will  make  the  payment,  and  the  bank  in  which  the  payments  are  to 
be  made. 

3.  The  payment  will  be  received  either  in  money  or  in  approved 
bank  notes;  or  in  treasury  notes  due  on  or  hefore  the  Ist  of  January 
next,  at  their  par  value,  with  the  interest  thereon  accrued  at  the  time 
of  payment.  But  on  failure  to  pay  any  instalment  at  the  time  stipu- 
lated, the  next  preceding  instalment  shall  be  forfeited  for  the  use  of 
the  United  States. 

4.  Scrip  certificates  will  be  issued  by  the  cashiers  of  the  banks  where 
the  payments  shall  be  made  to  the  persons  making  the  payments;  the 
cashiers  will  also  indorse  the  payment  of  the  successive  instalments; 
the  scrip  certificates  will  be  assignable  by  indorsement  and  delivery, 
and  will  be  funded  at  the  loan  office  of  the  State  in  which  the  bank  is 
situated  where  the  payments  have  been  made. 

A.  J.  DALLAS, 
Secretary  of  the  Treasury. 
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The  preceding  notice  was  published,  by  direction  of  the  treasury  of 
the  United  States,  in  the  National  Intelligencer  of  the  17th  Novem- 
ber, 1814. 

W.  W.  SEATON. 

Washington,  January  17,  1857. 


An  act  supplementary  to  the  acts  authorizing  a  loan  for  the  several  sums 
of  twenty-five  millions  of  dollars  and  three  miUions  of  dollars. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorized,  with  the  approbation  of  the 
President  of  the  United  States,  to  cause  treasury  notes  to  be  prepared, 
signed,  and  issued,  for  and  in  lieu  of  so  much  of  the  sum  authorized 
to  be  borrowed  on  the  credit  of  the  United  States,  by  the  act  of  Con- 
gress entitled  '^  An  act  to  authorize  a  loan  for  a  sum  not  exceeding 
twenty-five  millions  of  dollars,"  passed  on  the  twenty-fourth  day  of 
March,  in  the  year  one  thousand  eight  hundred  and  fourteen;  and  also 
for  and  in  lieu  of  so  much  of  the  sum  authorized  to  be  borrowed  on 
the  credit  of  the  United  States  by  the  act  of  Congress  entitled  "An 
act  authorizing  a  loan  for  [a]  sum  of  three  millions  of  dollars,"  passed 
on  the  fifteenth  day  of  November,  in  the  year  one  thousand  eight  hun- 
dred and  fourteen,  as  has  not  been  borrowed  or  otherwise  employed 
in  the  issue  of  treasury  notes  according  to  law :  Provided  always, 
That  the  whole  amount  of  treasury  notes  issued  by  virtue  of  this  act, 
for  and  in  lieu  of  the  residue  of  the  said  two  sums  as  aforesaid,  shall 
not  exceed  the  sum  of  seven  millions  five  hundred  thousand  dollars; 
and  further,  that  the  treasury  notes  so  issued  shall  be  applied  to  the 
same  uses  to  which  the  said  two  loans  authorized  as  aforesaid  were 
respectively  by  law  made  applicable. 

Approved  December  26,  1814/ 


An  act  to  authorize  a  loan  for  a  sum  not  exceeding  eighteen  millions  four 
hundred  and  fifty-two  thousand  eight  hundred  dollars. 

Sec.  2.  And  be  it  further  enacted,  That  the  Secretary  of  the  Treas- 
ury, with  the  approbation  of  the  President  of  the  United  States,  be, 
and  he  is  hereby,  authorized  to  cause  to  be  constituted  certificates  of 
stock,  signed  by  the  Register  of  the  Treasury,  or  by  the  commissioner 
of  loans,  for  the  sum  to  be  borrowed  by  this  act,  or  for  any  part 
thereof,  and  the  same  to  be  sold.  And  the  Secretary  of  the  Treasury 
shall  lay  before  Congress,  during  the  first  week  in  the  month  of  Feb- 
ruary, one  thousand  eight  hundred  and  sixteen,  an  account  of  all  the 
moneys  obtained  by  the  sale  of  the  certificates  of  slock  in  manner  afore- 
said, together  with  a  statement  of  the  rate  at  which  thtf  same  may  have 
been  sold. 
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Sec.  5.  And  be  it  further  enacted^  That  it  shall  be  lawful  for  any  of 
the  banks  in  the  District  of  Columbia  to  lend  any  part  of  the  sum 
authorized  to  be  borrowed  by  virtue  of  this  act,  anything  in  any  of 
their  charters  to  the  contrary  notwithstanding. 

Approved^  March  3,  1815.  « 


coukt  of  claims. 

Ward  and  others  vs.  The  United  States. 

Brief  of  Jacob  Barker ^  Counsel  for  Plaintiffs. 

Your  honors'  attention  is  particularly  invited  to  the  provisions  of 
the  law  of  the  26th  of  December,  1814,  which  authorized  the  borrow- 
ing of  seven  millions  of  dollars  when  the  law  for  twenty-five  millions 
had  not  been  half  exhausted. 

This  law  declares  that  the  said  seven  millions,  also  the  three  millions 
authorized  on  the  15th  of  November,  shall  be  in  lieu  of  so  much  of 
the  .twenty-five  millions,  and  applied  for  the  same  purposes  which  the 
twenty-five  millions  were  to  have  been  applied  to. 

The  benefit  of  the  condition  in  question  must  by  implication  of  law 
be  considered  as  extended  to  all  loans  made  by  authority  of  those  two 
laws,  or  that  they  repealed  so  much  of  the  twenty-five  million  law. 

If  the  United  States  had  a  right  to  do  this,  they  had  an  equal  right 
to  have  repealed  the  whole  law  one  hour  after  granting  the  condition, 
thus  repudiating  the  obligation  imposed  on  them  by  this  condition. 

The  opinion  delivered  by  Judge  Loring  is  on  all  the  material  points 
in  this  case  so  excellent,  clear,  logical,  and  conclusive,  that  but  little 
remains  to  be  said  on  minor  points.  Had  Mr.  Madison  been  living, 
he  could  not  have  better  explained  the  meaning  of  his  contract  with 
Mr,  Barker.  The  law  conferred  on  him  the  power  to  make  the  loan, 
and  in  this  case  Mr.  Barker  knew  he  personally  exerted  that  power. 
The  whole  negotiation  was  submitted  to  the  cabinet,  and  every  mem- 
ber approved  of  it.  Mr.  Campbell  was  one  of  them,  and  the  Presi- 
dent's secretary,  in  the  matter. 

What  said  the  President,  when  Mr.  Dallas  was,  at  the  instance  of 
Mr.  Golson,  a  member  of  Congress  from  Virginia,  required  to  abandon 
the  plan  he  had  adopted  for  repudiating  the  condition  ?  The  Presi- 
dent said,  issue  the  supplemental  stock  without  requiring  a  release, 
leaving  the  original  stock  as  it  is,  in  the  hands  of  the  holders,  without 
impairing  their  rights  or  embarrassing  their  remedies. 

All  this  is  plainly  deducible  from  the  treasury  letters  of  the  19th, 
2l8t,  22d,  24th,  and  30th  of  November. 

To  those  two  eminent  sons  of  Virginia  the  nation  was  indebted  for 
rescuing  for  the  moment  her  fair  fame  from  the  indelible  blemish  of 
repudiation  ;  yet  there  are  some  minor  points  on  which,  on  further 
consideration,  Mr.  Barker  hopes  Judge  Loring  will  modify  the  opinion 
he  has  delivered. 

1st.  As  to  the  time  the  interest  should  commence,  he  says,  when 
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the  payments  were  made  by  Mr.  Smith,  they  were  at  different  periods; 
it  would  save  investigation  and  be  more  convenient  of  execation  by 
the  treasury  to  name  a  day. 

Mr.  Barker  had  supposed  the  treasury  had  adopted  the  proper  prin- 
ciple in  issuing  the  10  per  cent,  supplemental  stock,  viz :  interest 
from  the  time  when  the  money  was  received.  Mr.  Smith  was  allowed 
interest  from  the  time  he  furnished  the  funds,  and  the  treasury  decided 
that  the  supplemental  stock  should  draw  interest  from  the  time  the 
money  was  received  for  the  ten  million  loan.  In  this  it  may  have 
been  mistaken.     Either  will  be  satisfactory  to  the  plaintiffs. 

2d.  That  the  proofs  of  the  transfers  were  defective. 

Mr.  Barker  thinks  that  enough  was  shown  to  convince  the  ooart 
that  the  plaintiffs  were  entitled  to  the  benefits  on  the  stock  as  claimed; 
yet  if  the  court  feels  called  on  to  insist  on  more  formal  proof,  the 
plaintiff  would  ask  an  opportunity  to  produce  it. 

3d.  Insufficiency  of  the  proof  that  Mr.  Barker  paid  in  money. 

Mr.  Barker  thinks  further  reflection  will  convince  your  honors  that 
it  was,  in  this  particular,  sufficient. 

The  contract  was  for  money  ;  it  is  set  forth  in  the  opinion  delivered 
by  the  presiding  judge  that  the  contract  was  fulfilled  by  Mr.  Barker. 
The  legal  deduction  therefrom,  in  the  abaenoe  of  proof  to  the  contrary, 
is  that  it  was  fulfilled  to  the  letter. 

The  original  certificates  of  stock  an  file  in  this  case  say  so  many 
dollars  were  due  Mr.  Barker,  which  of  course  means,  were  due  him 
in  legal  currency.  Further,  the  proof  is  full  that  the  banks  in  which 
he  paid  the  money  to  the  credit  of  the  Treasurer  of  the  United  States, 
and  which  were  at  the  time  approved  by  the  treasury,  did  not  suspend 
specie  payments  until  the  24th  of  August.  There  has  not  been  any 
pretence  or  a  particle  of  proof  that  the  notes  of  those  banks  were  not 
at  the  time  at  par  ;  nor  is  there  any  proof  that  Mr.  Barker  paid  in 
bank  notes  of  any  description,  while  the  proof  is  positive  that  both 
the  Mr.  Smiths  paid  in  the  notes  of  the  suspended  banks,  which  were 
at  a  great  discount.  The  fiEict  that  it  was  universally  known  that 
notes  of  the  New  York  banks  were  at  par  until  they  suspended  specie 
payments,  it  was  not  deemed  necessary  to  furnish  proof  of  that  fact. 
At  the  date  of  the  contract  with  Mr.  Smith,  the  market  price  of  the 
notes  of  the  banks  of  New  York  was,  according  to  the  testimony  of 
Bichard  Smith,  better  than  the  notes  of  the  banks  of  the  District  of 
Columbia  by  4  to  6  per  cent. 

The  documents  now  produced,  sworn  to  before  a  commissioner  of 
this  court,  establishes,  beyond  all  question,  that  Mr.  Barker  did  not 
pay  in  depreciated  paper ;  that  the  notes  of  the  banks  in  which  he 
paid  the  money  were  at  the  time  at  par  ;  and  although  such  forms  in 
taking  this  testimony  may  not  have  been  observed  sufficient  to  war- 
rant a  judgment  thereon,  it  is  believed  to  be  all-sufficient  to  convince 
the  court  that,  if  a  new  trial  be  granted,  full  proof  of  the  same  fisicts 
can  be  obtained  in  due  form  of  law. 

The  documents  from  the  treasury  last  filed  establishes  that  Mr. 
Barker  held  in  his  own  name  scrip  in  the  ten  million  loan,  to  the 
amount  of  $3,409  90,  from  the  25th  of  June,  1814,  until  the  9th  of 
January,  1815,  and  that  supplemental  stock  of  ten  per  cent,  thereon 
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wag  issued  to  bim,  amounting  to  J309  90,  on  the  said  9th  of  January. 
This  removes  the  main  reason  set  forth  by  Judge  Loring,  why  he 
considered  plaintiffs  not  entitled  to  relief  in  the  then  present  state  of 
the  evidence.  Your  honors  will  be  pleased  to  remember  that  the 
treasury  was  called  on  for  this  precise  information,  and  that  it  replied 
to  this  court  that  their  books  did  not  furnish  the  information. 

Trifling  as  this  amount  is,  a  judgment  for  the  discount  thereon 
would  establish  the  great  principle  contended  for,  leaving  but  little 
for  Congress  to  investigate,  other  than  the  validity  of  the  transfers, 
beyond  the  supervision  of  the  whole  matter  which  it  has  reserved  to 
themselves  in  all  cases. 

So  far  as  Mr.  Barker  is  individually  concerned,  he,  as  he  stated  on 
the  trial  of  this  case,  would  value  a  judicial  decision  by  this  court, 
detailing  the  particulars  of  the  whole  transaction,  far  more  than  he 
would  all  the  money  claimed  ;  and  he  feels  very  much  obliged  to  the 
presiding  judge  for  his  detail  of  facts,  although  he  dissents  altogether 
from  him  in  most  of  his  conclusions. 

Mr.  Barker  understood  the  presiding  judge  that  he  considered  the 
holders  of  stock  in  the  ten  million  loan  were  not  entitled  to  benefit 
by  the  discount  on  the  bank  notes  received  for  the  other  parts  of  the 
twenty-five  million  loan,  and  that  a  transfer  of  the  stock  carried  with 
it  that  portion  of  the  benefit  of  the  condition  which  had  accrued 
months  before,  and  that  his  associate.  Judge  Loring,  considered  the 
stockholders,  when  more  favorable  terms  were  allowed,  were  entitled 
to  benefit  by  the  depreciation  of  the  bank  notes  received  for  subsequent 
loans,  and  that  a  transfer  of  the  stock  did  not  carry  with  it  that 
portion  of  the  benefit  of  the  condition  which  had  accrued. 

On  these  two  cardinal  points,  Mr.  Barker  does  not  perceive  that 
Judge  Scarburgh  has  expressed  any  decided  opinion.  It  is  particularly 
desirable  that  he  should  do  so,  and  that  he  and  the  presiding  judge 
should  fix  a  day  on  which  the  interest  of  the  supplemental  stock 
should  commence,  and  whether  the  condition  was  closed  on  making 
the  second  contract,  or  remained  open  and  executory,  subject  to  all 
the  variations  which  might  mark  other  sales  until  the  whole  twenty- 
five  millions  should  be  borrowed. 

The  stock  on  which  the  plaintiffs  claimed  to  be  entitled  to  the  benefit 
of  the  condition,  was  mostly  held  for  account  of  Mr.  Barker  through 
all  those  periods  ;  and  although  his  honor  Judge  Loring  considers 
that  those  who  held  it  on  the  81st  of  August  were  entitled  to  all  the 
benefit  which  accrued  on  that  day,  Mr.  Barker  thinks  he  could  not 
object  to  a  judgment  in  favor  of  plaintiffs  for  the  amount  Mr.  Barker 
continued  to  hold  from  the  25th  of  June  until  the  supplemental  stock 
was  issued,  although  he  might  think  them  entitled  to  more. 

The  presiding  judge  says  that  the  opinions  of  Secretary  Dallas  and 
Attorney  General  Rush  are  entitled  to  great  weight. 

Mr.  Barker  did  suppose  the  evident  intention  of  those  two  public 
functionaries  was  to  repudiate  the  condition.  This,  if  your  honors 
please,  may  have  been  from  a  mistaken  belief  that  it  was  called  for 
under  the  then  pressing  necessities  of  the  government  to  enable  it  to 
get  a  sufficiency  of  money  to  carry  on  the  war,  or  to  prevent  a  further 
depreciation  of  United  States  stock.     Be  that  as  it  may,  the  proof  of 
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the  intended  repudiation  is  clearly  CBtablisbed  by  the  proof  in  thie 
ease.  Mr.  Barker  repeated  that  he  did  suppose  this  court  would  not 
have  been  influenced  by  the  position  occupied,  or  the  fame  which  had 
been  previously  accorded  to  their  legal  acquirements,  further  than  to 
insure  a  careful  consideration  of  the  reasons  they  assigned  for  the 
course  they  pursued.     It  seems  that  I  was  mistaken. 

Whatever  may  have  been  their  situation,  fame,  or  motive,  Mr. 
Barker  insists  that  their  opinions  are  not  entitled  to  any  weight 
beyond  securing  a  careful  examination  of  the  subject-matter,  and  the 
reasons  they  assign  for  their  opinions  ;  which  subject  Mr.  Barker  has 
heretofore  fully  exhausted,  consequently  has  only  to  add  that  he  caDnot 
believe  that  a  majority  of  this  court  are  prepared  to  adopt  the  unsound 
doctrines  of  those  two  Philadelphia  lawyers  who  were  so  much  puzzled 
to  find  a  plausible  excuse  for  repudiating  a  sacred  contract  of  these 
United  States. 

It  is  facts,  and  the  opinions  and  actions  thereon  by  the  treasury 
officers,  that  Mr.  Baker  came  here  to  discuss,  rather  than  the  dicta  of 
those  officers. 

While  the  presiding  judge  seems  disposed  to  be  influenced  by  the 
opinions  of  those  two  United  States  officers,  he  seems  to  have  dis- 
regarded the  opinions  of  Judge  Livingston,  of  the  United  States 
Supreme  Court,  and  that  of  William  Pinkney,  esq.,  two  of  the  most 
distinguished  jurists  of  the  nation. 

The  presiding  judge  refers  to  Secretary  Crawford's  letter  as  author- 
ity, in  which  the  Secretary  says  : 

*'  No  money  was  raised  by  Joan  under  the  act  authorizing  a  loan  of 
twenty-five  millions  of  dollare,  subsequent  to  the  31st  of  August, 
1814,  upon  terms  more  favorable  to  the  lenders  than  the  loan  of  the 
2d  of  May,  1814.'' 

Mr.  Barker  asks  this  court  to  consider  the  difference  between  nega- 
tive and  affirmative  testimony  ;  that  the  Secretaries  do  not  report 
from  their  own  knowledge  what  has  not  heen  done  by  (heir  predecessors^ 
but  from  what  they  are  informed  by  their  clerks ;  that  when  Mr. 
Crawford  was  called  upon  by  the  senatorial  committee  to  report  the 
facts  in  this  case,  he  did  not  report  the  letter  of  Mr.  Barker  of  4th 
month  30th,  or  the  reply  of  Mr.  Campbell  of  the  2d  of  May,  1814, 
(which  two  letters  constitute  the  contract  in  question,)  until  he  was 
called  on  by  a  resolution  of  the  Senate  for  the  Secretary's  letter,  and 
then  he  did  not  report  Mr.  Barker's  letter. 

Mr.  Crawford  was  misinformed  as  to  the  facts  he  undertook  to 
establish  manifested  by  the  report  of  Mr.  Dallas  of  the  2d  of  Decem- 
ber, 1815,  already  referred  to.  The  various  returns  from  the  books 
of  the  treasury  in  proof  on  file  in  this  case  exhibit  many  facts  of 
which  the  Secretaries  were  not  aware  when  called  on  for  the  informa- 
tion. 

The  plaintiffs  have  not  in  any  case  attempted  to  controvert  anything 
which  those  books  contain.  They  did  not  expect  to  have  been  met 
with  any  objection  from  the  defendants  to  the  introduction  of  what  is 
recorded  thereon. 

The  presiding  judge  seems  to  consider,  that  because  the  payment 
of  the  President  and  all  the  people  about  Waahington  was  in  these 
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depreciated  notes^  and  because  the  banks  of  the  District  gave  them  out 
at  par  for  the  notes  they  discounted,  and  took  them  back  at  par  in  pay- 
ment of  such  notes,  authorized  the  treasury  in  insisting  on  such 
depreciated  paper  as  forming  a  proper  standard  by  which  to  settle 
this  specie  contract.  It  should  have  been  recollected  that  such  notes 
would  not  at  the  time  have  purchased  a  loaf  of  bread  beyond  this  ten 
miles  square ;  that  Washington  was  not  the  United  States ;  that  it 
had  not  one-fourth  of  ity  present  population ;  no  Capitol,  no  White 
House,  and  but  little  commerce. 

Mr.  Dallas,  in  his  report  to  Congress,  the  2d  of  December,  1814, 
in  reference  to  these  depreciated  bank  notes,  says,  as  they  could  not 
be  used  in  paying  dividends,  he  would  hand  them  over  to  the  navy 
and  army.  Mr.  Barker  would  ask  how  these  sailors  and  soldiers 
could  resist  this  oppression,  and  if  their  taking  from  necessity  such 
paper  in  payment  for  most  hazardous  services  can  be  considered  as 
changing  the  constitutional  currency  of  the  country. 

Had  there  been  any  legal  authority  for  substituting  a  paper  for  a 
specie  currency,  common  justice  would  require,  in  the  fulfilment  of 
this  contract,  the  value  of  the  notes  of  the  banks  of  New  York,  and 
not  that  of  the  notes  of  this  District,  to  have  been  made  the  basis 
of  settlement.  The  contract  was  made  with  a  citizen  and  resident  of 
New  York.  The  letter  accepting  his  oflfer  was  addressed  to  him  at  that 
place.  The  contract  in  the  main  was  to  be  fulfilled  as  it  was  at  that 
place. 

If  anything  could  increase  the  objection  to  substituting  the  notes  of 
non-specie-paying  banks  as  a  specie  standard,  it  would  be  as  was  done 
in  this  case — the  selection  of  the  most  depreciated  bank  notes  in  the 
United  States. 

Judge  Scarburgh  seems  to  consider  the  wording  of  a  contract  and 
not  the  manner  of  its  fulfilment  should  govern  the  question.  Mr. 
Barker  thinks  he  could  not  have  considered  the  intention  of  the  con- 
dition or  the  operation  of  such  a  principle,  when  he  came  to  that  con- 
clusion. Suppose,  after  agreeing  to  give  stock  at  eighty  to  Mr.  Smith, 
he  had  given  it  to  him  at  seventy,  I  would  ask  which  of  the  two  rates 
should  govern  the  operation  of  the  condition  in  question,  and  whether 
he  gave  stock  at  seventy,  or  accepted  of  depreciated  paper  in  lieu  of 
money,  which  enabled  the  contractor  to  acquire  his  stock,  for  as  much 
depreciated  paper  as  could  be  purchased  in  the  market  for  seventy 
dollars  in  money  would  be  the  same,  alike  defeating  the  indemnity 
which  the  condition  was  intended  to  secure  to  the  holders  of  stock  in 
the  ten  million  loan. 

Judge  Scarburgh  considers  that  as  the  plaintiffs  in  their  petition 
offered  to  consider  all  these  other  claims  compromised  by  the  allow- 
ance of  the  depreciated  bank  notes  received  for  other  parts  of  the 
twenty-five  million  loan,  that  the  court  were  not  called  upon  to  pass 
on  those  other  claims ;  the  discount  on  the  bank  notes  not  having 
been  allowed,  the  other  claims  remain  in  full  force.  Mr.  Barker 
expected  in  such  a  case  that  the  court  would  allow  time  to  produce 
the  necessary  testimony,  and  then  pass  on  them ;  this  seems  to  be 
necessary,  whether  they  should  entitle  the  plaintiffs  to  relief  from  this 
court  or  not ;  otherwise  Congress  would  have  to  continue  the  investiga- 
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tioD  from  which  they  intended  to  relieve  themeelves  by  the  establish- 
ment of  this  court. 

By  the  opinion  pronounced  by  his  honor,  he  considers  these  ques- 
tions are  for  legislative  discretion,  and  not  a  subject  to  be  passed 
on  by  this  court.  Whether  it  is  so  or  not,  Mr.  Barker  thinks  it 
was  the  intention  of  Congress  to  learn  through  this  court  all  the  facts 
constituting  the  merit  of  claims  presented  to  it^  whether  they  entitle 
the  claimants  to  a  bill  of  relief  or  not,  thereby  avoiding  all  investiga- 
tions, reserving  the  right  to  pass  on  the  conclusions  to  which  this  oourt 
might  come;  hence  the  necessity  of  affording  the  plaintiffs  in  this  case 
an  opportunity  to  produce  further  testimony  upon  all  points  in  the 
case  which  the  courts  shall  have  reason  to  believe  can  be  established 
by  ample  testimony  in  due  form  of  law.  From  the  phraseology  of  the 
law  constituting  this  court,  making  its  duty  to  be  to  pass  upon  all 
claims,  express  or  implied,  referred  to  it  by  Congress,  Mr.  Barker 
thinks,  justifies  such  a  conclusion.  This  case  was  so  referred.  Mr. 
Barker  cannot  believe  from  anything  in  the  law  that  Congress  intended 
to  impose  upon  this  court  the  observance  of  the  black-letter  practice, 
or  the  requirement  of  the  technicalities  of  the  common  law  of  England, 
but  intended  that  it  should  be  clothed  with  all  the  power  and  discre- 
tion of  their  own  body,  reserving  only  the  right  of  supervision  and 
final  decision.  If  enough  has  been  established  to  convince  your  honors 
of  any  particular  fact  in  the  case,  Mr.  Barker  thinks  the  decision 
should  be  in  accordance  therewith  to  the  same  extent  as  Congress 
would  decide  on  similar  convictions,  without  reference  to  the  forms  of 
the  testimony  adduced. 

Had  the  court  considered  the  stockholders  entitled  to  the  benefit  of 
the  depreciation,  all  such  proof  would  have  been  useless,  and  this 
court  certainly  would  not  have  wished  the  plaintiffs  to  have  incurred 
so  great  an  expense  to  no  purpose.  Courts  never  require  things  to  be 
done  in  which  there  cannot  by  any  possibility  be  any  utility. 

If  these  other  claims  should  lorm  a  case  for  the  exercise  of  legisla- 
tive discretion,  and  not  for  a  judgment  from  this  court,  then  in  such 
case  all  the  facts  should  be  inquired  into^  to  enable  Congress  to  pass 
thereon  without  further  investigation. 

If  the  condition  remained  open  and  executory  after  the  second  con- 
tract of  the  31st  of  August,  and  the  depreciation  claimed  should  be 
allowed,  Mr.  Barker  would  ask  what  class  of  stockholders  would  be 
entitled  to  it,  if  those  who  held  the  original  stock  on  the  31st  ot  Au- 
gust were  not^  transfers  having  taken  place  daily  thereafter. 

If  his  honor.  Judge  Scarburgh,  should  consider  Mr.  Dallas  and  Mr. 
Bueh  good  authority  for,  and  adopt  their  opinion,  that  in  a  case  where 
there  were  to  be  many  parts,  that  the  words  any  part  were  confined 
to  and  meant  only  the  second  part,  however  small,  all  testimony  about 
sales  subsequent  to  the  3l8t  of  August  would  be  useless,  except  for 
the  information  of  Congress,  as  would  be  all  consideration  as  to  the 
object  and  meaning  of  the  laws  of  the  15th  of  November  and  26th  of 
December. 

Mr.  Barker  did  hope  that  there  would  have  been  an  expression  of 
an  opinion  by  this  court  on  the  doctrine  set  forth  in  the  Acting  Comp- 
troller's letter  of  the  24th  of  November^  1814,  and  also  on  that  part  of 
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Mr.  Crawford's  letter  which  justified  the  publication  of  the  adoption 
of  such  doctrine. 

From  the  documents  in  the  record  your  honors  will  not  hesitate  to 
believe,  that  as  to  the  transfers,  the  most  ample  proof  can  be  adduced, 
although  at  great  cost  and  expense,  the  same  as  to  Mr.  Barker  having 
paid  in  the  legal  currency  of  the  nation,  or  its  equivalent;  and  that, 
if  he  paid  in  bank  notes,  such  notes  were  at  the  time  of  equal  value 
with  gold  and  silver.  Proof  of  this  latter  fact  can  be  furnished  with- 
out much  delay,  trouble,  or  expense. 

Judge  Scarburgh  seems  to  place  his  construction  of  Denis  A.  Smith's 
testimony  on  the  general  frailty  of  human  recollection.  This  might 
be  very  well  if  Mr.  Smith's  statement  was  not  supported  by  imposing 
circumstances  attending  the  transaction,  and  by  towering  and  over- 
whelming facts  going  to  sustain  his  testimony  to  the  letter. 

Mr.  Smith's  proposition  was  made  when  the  banks  of  the  District  of 
Columbia,  Baltimore,  Philadelphia,  New  York,  were  paying  specie. 
It  was  not  accepted  on  the  22d  of  August,  the  appointed  day,  accord- 
ing to  the  universal  practice,  which  is  continued  down  to  the  present 
time.  Two  days  after  this,  Washington  was  captured  by  the  British; 
the  banks  failed;  your  Capitol  with  other  public  buildings,  navy  yard, 
and  a  sloop-of-war,  burnt;  the  administration  left  the  city;  the  enemy 
evacuated  it  on  the  night  of  the  25th.  The  President  ani  cabinet 
returned  on  the  30th,  and  opened  a  new  negotiation  with  Mr.  Smith; 
the  treasury  letter  says,  in  terms,  agreeing  to  receive  for  the  stock  a 
credit  in  certain  banks,  (which  banks  were  known  to  have  suspended 
specie  payments^)  for  which  credits  the  Treasurer  knew  that  nothing 
would  be  paid  but  their  depreciated  paper,  and  for  which  nothing  else 
was  paid;  which  letter  extended  the  period  of  payment  of  the  first  in- 
stalment from  that  proposed  by  the  treasury  notice.  This  variance 
overthrows  the  doctrine  that  the  original  letter  formed  the  entire  con- 
tract. Mr.  Smith  says  his  agreement  was  to  pay  in  the  paper  of  the 
banks  of  the  District  of  Columbia  and  of  the  banks  of  the  city  of  Bal- 
timore. Whether  the  agreement  was  to  receive  a  credit  in  those  banks 
or  in  the  notes  of  those  banks,  in  effect,  was  one  and  the  same  thing. 

It  cannot  be  believed  that  Mr.  Smith,  or  any  other  man  pos- 
sessed of  common  sense,  would  have  agreed  to  furnish  so  large  an 
amount  of  specie  and  taken  stock  therefor  after  the  capture  of 
Washington,  after  the  banks  had  suspended,  and  while  the  British 
forces  were  advancing  on  Baltimore,  when  specie  could  not  be  pro- 
cured to  any  considerable  amount  at  any  price,  and  the  little  that 
was  offering  commanded  twelve  or  fifteen  per  cent.,  at  same  rate 
as  he  required  before  those  national  disasters,  and  before  the  failure 
of  the  banks.  These  surrounding  circumstances,  as  well  as  the  testi- 
mony of  Richard  Smith,  go  to  sustain  the  accuracy  of  Denis  A.  Smith's 
recollections.  If  the  treasury  obtained  specie  ior  this  contract,  Mr. 
Barker  would  ask  what  they  did  with  it  ?  the  proof  is  positive  that 
they  paid  subsequent  to  that  date  exclusively  in  depreciated  paper. 
He  would  also  ask  where  they  got  the  very  large  amount  of  deprecia- 
ted paper  which  it  had  on  hand,  as  reported  to  Congress  from  time 
to  time  by  the  treasury.  Had  those  depreciated  notes  remained  on 
hand  until  this  stock  matured,  it  could  not  have  been  paid  off  there- 


328  B.   R.  WABD  AND   OTHEKS. 

with.  Mr.  Dallas  says,  in  his  report  to  Congress  of  2d  December, 
1814,  that  heing  unable  to  use  the  depreciated  bank  paper  on  hand  in 
the  payment  of  dividends,  it  had  been  handed  over  to  the  army  and 
navy  ;  and  when  speaking  of  these  funds  on  hand,  calling  them  cash 
or  money,  he  adds  the  emphatic  words,  ^^  meaning  currency."  If  the 
government  received  gold  and  silver  from  Mr.  Smith,  they  could 
have  proved  that  fact ;  if  they  received  depreciated  paper  from  Mr. 
Barker  they  could  have  proved  that  fact ;  they  have  not  oflTered  any 
proof  on  either  point.  The  proof  is  conclusive  that  they  received  de- 
preciated paper  from  Mr.  Smith,  and  if  they  expected  any  abatement 
on  the  ground  that  Mr.  Barker  had  not  paid  agreeable  to  contract,  it 
was  incumbent  on  the  defendants  to  have  proved  such  a  fact,  as  in 
case  of  offset  to  entitle  them  to  any  allowance  therefor. 

^'  Judge  Scarburgh  says  that  it  does  not  appear  from  the  evidence 
that  any  part  of  the  sum  of  twenty-five  millions  was  borrowed  on 
terms  more  favorable  to  the  lenders  than  were  allowed  for  the 
$1,800,000  of  Denis  A.  Smith. 

*'  In  coming  to  this  conclusion  his  honor  must  have  been  governed 
by  the  rate  only,  and  not  by  the  other  terms  of  the  different  agree- 
ments, nor  by  the  manner  in  which  they  were  fulfilled,  assuming  that 
they  were  all  fulfilled  with  gold  and  silver,  nor  that  the  contract  with 
Denis  A.  Smith  for  the  $1,800,000  was  fulfilled  with  paper,  which  at 
the  time  was  at  as  great  a  discount  as  was  the  paper  received  by  Mr. 
Dallas  for  the  stock  he  sold." 

A  majority  of  this  court  agreeing  in  opinion  that  depreciated  paper 
bad  been  received  for  portions  of  the  twenty-five  million  loan,  would 
seem  to  supersede  the  necessity  of  further  argument  on  that  point ; 
but  they  do  not  seem  to  have  passed  on  the  question  whether  or  not 
such  receipt  would  entitle  the  holders  of  stock  in  the  ten  million  loan 
to  benefit  thereby;  hence  the  necessity  of  removing,  if  possible.  Judge 
Scarburgh's  doubts  as  to  the  sufficiency  of  the  proof  of  the  agreement 
to  receive  such  depreciated  paper  from  Mr.  Smith,  unless  his  honor 
considers  the  condition  was  not  closed  by  the  second  contract,  and  no 
longer  remained  open  and  executory,  subject  to  all  the  possible  varia- 
tions in  price  which  might  mark  subsequent  loans,  until  the  whole 
twenty-five  millions  should  be  exhausted.  If  a  majority  of  this  court 
should  be  of  the  opinion  that  the  condition  was  fulfilled  and  closed  by 
the  second  contract,  it  would  of  itself  dispose  of  the  question,  so  far 
as  it  might  be  affected  by  the  sales  subsequent  to  the  31st  of  August; 
otherwise,  those  sales  reported  by  the  treasury  would  take  the  place, 
in  most  particulars,  of  the  sale  to  Denis  A.  Smith. — (See  treasury 
report,  American  State  Papers,  3d  vol.  of  Finance,  page  7.) 

Whether  or  not  the  $25,000  sold  to  the  Annapolis  Bank  by  Mr. 
Dallas  the  day  after  peace  was  known,  was  a  part  of  the  $140,810 
reported  by  Mr.  Dallas  to  have  been  sold  at  85,  is  not  material,  fur- 
ther than  to  fix  the  date  of  those  sales. 

The  law  made  it  the  duty  of  the  Secretary  to  report  the  price  at 
which  all  sales  were  made.  Mr.  Campbell  did  not  sell  any  stock 
at  85,  nor  did  Mr.  Dallas  sell  any  other  than  the  $25,000  at  85|  after 
news  of  peace  was  received  ;  on  the  following  day  he  refused  to  do  so. 
(See  Richard  Smith's  testimony;  see  also  the  rates  at  which  Mr.  Dallas's 
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subsequent  sales  are  reported  to  have  been  made.)  Daring  all  this 
time,  nothing  else  than  depreciated  paper  was  received,  the  discount 
on  which  did  not  materially  vary  from  the  time  he  came  into  office 
until  after  peace  took  place. 

Adopting  these  sales,  the  rate  of  depreciation  would  not  vary  much 
from  that  claimed  by  plaintiffs,  in  case  the  sale  of  stock  to  Denis  A. 
Smith  should  be  adopted;  yet  it  would  present  a  new  list  of  stock- 
holders, and  show  the  necessity  of  granting  the  request  originally 
made  for  permission  to  furnish  proof  in  this  respect.  Should  such 
permission  be  granted,  the  difference  between  those  who  held  stock 
on  the  31st  of  August  and  those  who  held  stock  when  the  supplemen- 
tal stock  of  10  per  cent,  was  issued,  or  those  who  held  stock  when  the 
sale  of  the  $140,810  took  place,  would  not  be  so  great  as  to  induce 
the  plaintiffs  to  contest  that  question  further. 

If  Judge  Scarburgh's  opinion  should  be  adopted  as  to  the  effect  of 
the  proposed  compromise,  a  new  suit  would  become  necessary  to  ascer- 
tain the  damages,  or  the  task  of  the  investigation  would  devolve  on 
Congress,  who  would  be  most  likely  to  send  it  back  to  this  court  for 
a  new  trial. 

The  amount  of  these  damages,  from  their  nature,  must  be  matters 
of  opinion  ;  the  members  of  this  court  are  as  capable  of  estimating 
them  as  any  outsiders  would  be,  the  testimony  being  ample  as  to  the 
facts  on  which  they  depend. 

JACOB  BARKER, 
Counsel  for  Plaintiffs. 

March  14,  1859. 

The  court,  on  the  16th  day  of  March,  1859,  granted  a  rehearing  of 
this  case,  remanding  it  back  to  the  general  docket. 


UNITED  STATES  COURT  OF  CLAIMS. 

R.  R.  Ward,  Pitz  G.  Halleck  and  Jacob  Little,  assignees  of  Jacob 
Barker,  vs.  The  United  States. 

Brief  of  Jacob  Barker  ^  Counsel  for  Plaintiffs  ^  on  the  rehearing  granted 

the  lUh  March,  1859. 

His  honor,  the  presiding  judge,  says,  on  pages  36  and  36  of  the 
opinion  he  rendered,  that — 

"  It  is  to  be  presumed  that  the  assignments  were,  before  or  after 
the  second  loan,  purchased  with  a  view  to  the  benefit  of  the  condi- 
tion, and  that  they  gave  more  for  it  than  they  otherwise  would  have 
given.  That  the  benefit  derivable  from  the  condition  to  the  ten  mil- 
lion loan  passed  to  the  assignees  of  the  stock,  was  the  opinion  of  Mr. 
Bush,  the  Attorney  General,  and  of  Mr.  Dallas,  the  Secretary  of  the 
Treasury,  whose  public  duty  it  was  to  examine  the  subject;  and  their 
opinions  are  entitled  to  great  weight. 
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"This  opinion  of  mine,  if  correct,  shows  that  the  claimants  have 
no  cause  of  action,  because  they  do  not  pretend  that  Barker  was  the 
owner  of  the  stock,  concerning. which  the  present  claim  is  made,  when 
the  supplemental  stock  was  applied  for.  If  more  was  due  than  the 
sum  for  which  supplemental  stock  issued,  it  would  he  due  to  those 
owning  the  stock  when  the  benefit  arising  out  of  the  condition  to  the 
first  loan  was  applied  for." 

Whether  or  not  the  benefit  of  the  condition  which  had  accrued 
passed  with  the  stock  by  a  mere  transfer  of  the  stock  has  been  here* 
tofore  so  ably  discussed,  so  clearly  illustrated  in  the  opinion  rendered 
by  his  honor  Judge  Loring,  and  as  it  is  not  of  material  consequence, 
Mr.  Barker  is  not  here  disposed  to  enlarge  on  that  branch  of  the  sub- 
ject, particularly  not,  as  the  presiding  judge  states,  "  that  if  more 
was  due  when  the  supplemental  stock  was  applied  for  than  was  issued, 
it  would  be  due  to  those  owning  the  stock  when  the  benefit  arising 
out  of  the  condition  was  applied  for." 

His  honor  was  in  error  when  he  said  "  that  the  claimants  have  no 
cause  of  action,  because  they  do  not  pretend  that  Barker  was  the 
owner  of  the  stock  concerning  which  the  claim  was  made  when  the 
supplemental  stock  was  applied  for."  The  returns  from  the  trea- 
sury in  evidence  prove  that  the  persons  under  whom  they  claim,  and 
which  are  detailed  on  pages  30,  31  and  32,  of  Mr.  Barker's  original 
brief  on  file  in  this  cause,  continued  to  hold  most  of  the  stock  from 
Slst  of  August,  1814,  until  subsequent  to  the  Ist  of  January,  1815, 
as  appears  by  the  list  of  stockholders  made  out  for  the  January  divi- 
dend furnished  by  the  treasury;  how  much  longer  the  proof  was  not 
furnished,  because  it  was  not  possible  to  know  what  time  would  be 
fixed  on  by  this  court  when  the  benefit  of  the  condition  would  attach 
to  provide  for  this  want  of  proof ;  and  to  guard  against  a  supposition 
that  the  stock  did  not  continue  in  most  cases  to  be  held  for  account  of 
Mr.  Barker,  he  made  the  following  request  of  this  honorable  court  on 
page  27  of  his  original  brief  filed  in  this  cause: 

*'  Should  this  honorable  court  fix  any  other  day  when  more  favor- 
able terms  were  allowed,  the  plaintifiis  ask  time  to  obtain  from  the 
treasury  a  list  of  those  who  held  stock  in  the  ten  million  loan  on 
such  other  day^  and  permission  to  file  the  same  in  this  cause." 

When  the  supplemental  stock  was  first  applied  for  does  not  dis- 
tinctly appear.  Mr.  Barker  states  that  he  applied  immediately  after 
the  second  contract;  that  no  decision  was  had  on  account  of  the  sick- 
ness and  resignation  of  the  Secretary;  that  he  applied  again  on  the 
appointment  of  Samuel  Harrison  Smith,  who  declined  to  act,  his  ap- 
pointment being  temporary;  he  applied  to  Secretary  Dallas,  as  soon 
as  he  was  appointed,  about  the  middle  of  October,  1814,  who  replied 
that  it  was  a  difficult  subject;  that  he  would  submit  some  questions 
relating  thereto  to  the  Attorney  General. 

The  accuracy  of  this  statement  has  not  in  any  case  been  denied  or 
doubted.  The  proof  is,  that  Mr.  DallM  submitted  the  questions  to 
the  Attorney  General,  who  responded  thereto  on  the  22d  of  October, 
that  orders  to  issue  the  supplemental  stock  were  prepared  on  the  19th 
of  November,  which  were  suspended  on  the  2 Ist,  and  on  the  22d  new 
orders  were  directed  by  the  Secretary,  which  were  prepared  by  the 
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Acting  Comptroller  on  the  30th  November;  public  notice  to  the  stock- 
holders, by  the  Secretary,  on  the  fiame  day;  the  supplemental  stock 
was  issued  in  most  cases  soon  thereafter.  Mr.  Barker's  protest  was 
published  in  the  organ  of  the  government  on  the  8th  of  December, 
the  same  day  on  which  Mr.  Dallas  published  his  notice  to  the  stock- 
holders. The  legal  inference  from  these  proofs  is,  that  those  mea- 
sures were  taken  in  consequence  of  an  application  for  the  supplemen- 
tal stock.  Mr.  Barker  thinks  this  honorable  court  will  not  hesitate 
to  believe  these  persons,  who  were  entitled  to  more  than  a  million  of 
dollars,  applied  for  it  as  soon  as  it  became  known  that  they  were  enti- 
tled to  it.  Mr.  Barker's  written  applications  and  remonstrances 
having  been  burnt,  it  is  impossble  to  prove  on  what  day  his  first 
application  was  made  for  the  supplemental  stock. 

The  aforesaid  list  of  those  who  held  stock  on  the  1st  of  January, 
1815,  covers  all  these  periods,  and  establishes  that  most  of  the  stock 
in  question  continued  to  be  held  at  that  date  by  those  persons  from 
whom  plaintiffs  always  have  and  do  now  claim  to  derive  title ;  hence 
the  presiding  judge  was  in  error  in  coming  to  the  conclusion  that 
plaintiffs  did  not  pretend  that  Barker  was  the  owner  of  the  stock  when 
the  supplemental  stock  was  applied  for. 

ISo  far  from  not  pretending  to  have  held  the  stock  when  the  supple- 
mental stock  was  applied  for,  the  petition  to  Congress  referred  to  this 
court,  page  44,  of  the  report  of  the  Judiciary  Committee,  says : 

^'As  the  stock  certificates  issued  subsequently  to  the  30th  of 
November,  1814,  had  inserted  on  their  face  a  declaration  which  pre- 
cludes all  subsequent  purchasers  from  claiming  any  implied  rights  to 
any  further  benefit  from  said  conditions,  and  as  Mr.  Barker  continued 
to  be  the  proprietor  of  most  of  the  stock  on  which  this  part  of  his  claim 
is  founded  until  after  that  date,  your  memorialists  are  persuaded  that 
the  claims  of  Mr.  Barker,  in  this  particular,  are  most  equitable  and 
sound,  even  though  the  construction  given  to  the  condition  by  Mr. 
Pinkney  and  others  should  not  be  deemed  correct." 

Again  :  The  complaints  in  the  said  petition,  and  in  the  petition  to 
this  court,  that  loans  were  made  under  laws  passed  long  after  the  sup- 
plemental stock  was  applied  for,  before  balf  of  the  twenty-five  million 
law  had  been  exhausted,  were  based  on  the  fact  that  the  stock  con- 
tinued to  be  held  for  account  of  Mr.  Barker,  otherwise  he  would  not 
have  had  any  interest  in  the  question,  consequently  no  right  to  com- 
plain of  those  laws. 

Mr.  Barker's  claim  to  benefit  by  contracts  under  those  subsequent 
laws  rested  entirely  on  the  stock  being  held  for  his  account  when  those 
contracts  were  made,  the  particulars  of  which  he  did  not  know  until 
the  developments  made  from  the  treasury  books  in  the  course  of  this 
trial,  and  they  were  invoked  for  that  purpose,  and  especially  to  prove 
who  held  the  stock  when  the  benefit  of  the  condition  should  be  held 
to  have  attached. 

From  the  account  with  the  President,  Directors  &  Co.,  of  the  City 
Bank  of  New  York,  and  the  testimony  of  Moses  Taylor,  esq.,  its 
president,  on  file  in  this  case,  it  is  also  manifest  that  stock  in  the  ten 
million  loan  to  the  amount  of  more  than  seven  hundred  thousand  dol- 
lars was  held  by  that  bank  for  account  of  Mr.  Barker  until  subsequent 
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to  the  Ist  of  January,  1815,  which  was  long  after  the  issuing  of  the 
supplemental  stock. 

His  honor  assigns  for  reason  why  he  thinks  a  mere  transfer  of  the 
stock  carried  with  it  the  benefit  of  the  condition  which  had  accrued, 
as  well  as  that  in  prospect,  that  the  purchasers  paid  more  for  it  on 
that  account ;  which  was  not  the  fact.  No  such  claim  has  been  pre- 
ferred. It  is  not  likely  that  any  such  claim  will  ever  be  made,  forty- 
five  years  having  elapsed.  Such  a  benefit  could  not  have  been  antici- 
pated by  the  purchasers  without  presuming  that  the  United  States 
had  wrongfully  withheld  the  supplemental  stock  which  became  due 
on  the  31st  of  August;  no  man  had  a  right  to  presume  any  such 
thing ;  the  stock  certificates  did  not  bear  the  condition,  nor  was  it  in 
any  way  referred  to  therein.  Had  it  been  otherwise,  it  is  not  to  be 
presumed  that  any  one  would  have  paid  more  for  the  stock,  with  the 
expectation  of  further  benefit,  after  the  treasury  had  declared  the  con- 
dition fulfilled  no  longer  remaining  open  and  executory. 

The  law  establishing  this  court  says,  it  shall  hear  and  determine  all 
claims  founded  upon  any  law  of  Congress,  or  upon  any  regulation  of 
any  executive  department,  or  upon  any  contract,  express  or  implied, 
with  the  government  of  the  United  States  ;  and  that  it  shall  report  to 
Congress  the  material  facts  which  they  find  established  by  the  evi- 
dence, with  their  opinion  thereon ;  consequently  this  is  a  court  of 
equity  as  well  as  of  law.  This  law  seems  to  require  that  your  honors 
should  report  your  opinions,  not  only  on  the  question  of  depreciation, 
but  upon  all  other  questions  which  have  been  established  in  this  case, 
as  although  this  court  may  allow  the  depreciation.  Congress  may  not; 
yet  they  may  allow  the  other  claims,  or  some  of  them,  which  would 
be  compromised  by  the  allowance  of  the  depreciation. 

The  plaintifiB  are  particularly  anxious  that  your  honors  should 
examine  the  whole  matter,  and  make  to  Congress  a  full  report  of  your 
opinions  on  each  point  established  in  the  case,  particularly  as  to  the 
effect  and  character  of  the  Acting  Comptroller's  letter,  the  requiring 
the  surrender  of  the  original  certificates  of  stock  before  issuing  the  10 
per  cent,  supplemental  stock,  admitted  to  have  become  due  on  the  31st 
August,  condemning  or  approving  the  declaration  placed  on  the  cer- 
tificates issued  in  lieu  of  those  surrendered  ;  also  the  amount  of  com- 
missions due. 

The  first  subject  to  be  presented  to  the  consideration  of  this  court 
is  the  interpretation  of  the  law  authorizing  the  loan  of  twenty-five 
millions.  It  has  no  limitation  as  to  time  or  terms  other  than  the 
payments  of  all  the  expenses  of  the  war  of  1812,  and  the  right  to  pay 
off  the  stock  at  the  expiration  of  twelve  years.  After  passing  this 
law  Congress  adjourned  without  making  any  other  adequate  provi- 
sion for  conducting  the  war,  which  was  raging  with  frightful  fore- 
bodings. No  other  law  existed  authorizing  a  loan  to  pay  the  expenses 
of  the  war  or  for  general  purposes.  Mr.  Barker  insists  it  was  the  duty 
of  the  treasury  to  have  borrowed  under  that  law  until  the  whole 
|25, 000,000  was  obtained,  if  so  much  had  been  wanted,  which  no  one 
questions. 

The  benefit  of  the  condition  being  transferred  from  the  contractors 
to  those  who  might  hold  the  stock  when  more  favorable  terms  should 
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be  allowed  for  any  part  of  the  twenty-five  millions  authorized  to  be 
borrowed,  the  terms  could  not  be  modified,  or  the  condition  annulled 
or  compromised,  so  long  as  any  portion  of  the  ten  million  loan  re- 
mained out,  without  violating  a  vested  right. 

The  next  consideration  solicited  is  the  true  intent  and  meaning  of 
the  contract  of  the  2d  May,  1814,  for  five  of  the  ten  million  loan. 
Mr.  Barker  insists  that  it  made  it  the  duty  of  the  treasury  to  issue  6 
per  cent,  stock  at  88,  for  the  money  so  soon  as  received,  and  that  the 
condition  engaging  **  that  if  any  part  of  the  sum  of  $25,000,000 
should  Tje  borrowed  on  terms  more  favorable  to  the  lenders,  the  bene- 
fit of  the  same  terms  should  be  extended  to  the  persons  who  might 
then  hold  the  stock,  or  any  part  of  it,  issued  for  the  loan  of  ten  mil- 
lions," made  it  the  duty  of  the  treasury  to  issue  supplemental  stock 
to  those  persons  who  held  the  original  stock  as  soon  as  more  favorable 
terms  were  allowed.  The  treasury  books  show  who  those  holders 
were,  no  transfers  being  allowed  except  on  the  treasury  books. 

There  being  no  contesting  claimants,  the  question  of  assignment  or 
transfer  should  not  have  ever  been  made.  The  Judiciary  Committee 
of  Congress  took  that  view  of  the  subject,  and  reported  a  bill  giving 
the  supplemental  stock  to  those  persons  who  then  held  the  original 
stock  according  to  the  treasury  books,  to  which  the  plaintifi^s  at  the 
time  assented.  They  ask  no  more  now ;  and  if  this  court  had  adopted 
that  course,  all  the  trouble  it  has  had  in  considering  and  charac- 
terizing the  various  assignments  would  have  been  avoided  ;  your 
honors  must  perceive  they  have  not  anything  to  do  with  the  intrinsic 
merits  of  the  case. 

The  true  questions  to  have  been  submitted  were :  Did  the  transfer 
of  the  original  stock  carry  with  it  that  portion  of  the  benefit  of  the 
condition  which  had  accrued ;  and  what  were  the  terms  ot  the  subse- 
quent contracts? 

The  rights  of  the  parties  could  not  be  changed  by  the  creation  of 
this  court ;  it  has  only  to  do  what  Congress  had  not  time  or  inclina- 
tion to  do. 

The  next  consideration  solicited  is  the  intent  and  the  meaning  of 
the  law  of  the  15th  of  November,  and  whether  or  not  the  United 
States  had  any  right  to  borrow  under  it,  before  the  twenty -five  mil- 
lion law  had  been  exhausted,  without  indemnifying  the  holders  of 
stock  in  the  ten  million  loan. 

The  object  of  the  law  was  to  authorize  the  banks  in  the  District  of 
Columbia,  which  had  suspended  specie  payments,  to  furnish  the 
treasury  with  their  depreciated  paper,  which  was  the  commencement 
of  measures  for  annulling  the  condition. 

Then  comes  the  question  of  the  law  of  the  26th  of  December,  de- 
claring the  loan  authorized  by  that  law  and  the  law  of  the  15th  of 
November  to  be  in  lieu  of  so  much  of  the  twenty-five  million  loan, 
and  to  substitute  treasury  notes  for  stock.  Did  not  the  passage  of 
that  law  confer  on  the  holders  of  stock  in  the'ten  million  loan  the 
same  benefit  of  all  contracts  under  it  that  they  would  have  been  enti- 
tled^ to  if  the  loans  had  been  under  the  twenty-five  million  law,  or  for 
other  indemnity? 

Next  comes  the  consideration  of  the  law  which,  the  Secretary  says, 
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in  his  report  to  Congress,  (see  American  State  Papers,  2d  volnme  of 
Finance,  page  57,)  w.  s  to  aid  the  treasury  with  a  supply  of  local  cur- 
rencies, allowing  one-half  of  the  twenty-fiye  million  law  to  slumber 
on  the  shelves  of  the  department,  all  parts  and  parcels  of  a  system 
designed  to  free  the  government  from  the  obligations  which  the  con- 
dition imposed  on  it. 

Taur  honors  will  recollect  that  the  last  argument  of  this  case,  ter- 
minating by  the  solicitor's  pronouncing  the  certificates  from  the 
treasury,  subsequent  to  the  rendition  of  the  judgment,  untrue,  to  be 
established  untrue  by  a  memorandum  in  red  ink,  which  he  had  dis- 
covered in  the  corner  of  the  bottom  of  the  page  of  the  ledger  on  which 
the  account  of  Mr.  Barker  was  kept,  which  had  escaped  the  notice  of 
the  treasury  clerks  who  made  out  the  certificate  ;  that  this  red  ink  in 
the  corner  established  that  the  stock  in  question  belonged  to  Walter 
Morton,  and  not  to  Jacob  Barker.  Had  there  been  any  such  memo- 
randum the  explanation  would  have  been  that  Walter  Morton,  as 
well  as  Daniel  Embury,  esq.,  in  whose  names  a  portion  of  the  supple- 
mental stock  was  issued,  were  at  the  time  the  clerks  of  Mr.  Barker, 
and  their  names  being  used  to  facilitate  transfers,  it  not  being  conve- 
nient for  him  to  leave  Wall  street  and  go  all  the  way  up  to  the  City 
Hall  every  time  he  sold  stock  to  the  amount  of  one  hundred  dollars. 
For  a  similar  reason  he  has  for  years  used  the  names  of  his  clerks  at 
New  Orleans  in  having  silver  bullion  coined,  the  mint  being  unwisely 
placed  a  long  distance  from  that  part  of  the  city  where  the  banking 
and  exchange  business  is  conducted. 

The  solicitor  was  mistaken  in  supposing  there  was  any  such  corner 
mark,  in  red  or  other  ink,  at  the  bottom  or  in  any  other  part  of  the 
page  of  the  ledger.  It  is  nevertheless  true  that  the  last  two  lines 
posted  are  in  red  ink ;  why  or  wherefore  does  not  appear.  Mr,  Barker 
supposes  the  one  to  indicate  that  the  10  per  cent,  supplemental  stock 
had  been  issued,  and  the  other  that  it  was  the  supplemental  stock. 
This  is,  however,  totally  immaterial.  All  that  was  there  written 
sustain  the  certificates  in  the  question,  establishing  that  stock  in  the 
ten  million  loan  to  the  amount  of  |3,409  90  was  funded  in  his  name 
on  the  9th  of  January,  1815,  drawing  interest  from  the  25th  of  June, 
1814,  and  that  the  supplemental  stock  of  10  per  cent,  thereon  was 
issued  to  him  on  that  day  to  the  amount  of  |340  09. 

This  account  also  establishes  that  Mr.  Barker  transferred  this  stock 
to  Walter  Morton  on  the  said  9th  of  January,  which  disposes  of  the 
solicitor's  objection;  this  original  stock  having  been  issued  on  a  receipt 
for  money  deposited  by  Mr.  Barker,  drawing  interest  from  25th  of 
June,  1814,  from  which  it  is  to  be  presumed  it  received  the  money 
from  him  on  that  day.  Mr.  Barker  understood  the  solicitor  to  say  in 
his  former  argument  that  he  would  not  question  that  such  was  the 
&ct. 

From  the  testimony  of  James  Madison  Cutts  it  is  to  be  inferred  that 
the  scrip  in  question  was  burnt.  Having  miraculously  obtained  from 
the  fire,  through  him,  the  original  certificates  on  file  in  proof  in  this 
case,  remarks  are  not  necessary  on  so  extraordinary  a  transaction  as 
the  burning  of  public  documents,  which  it  was  the  duty  of  the  treasury 
to  have  preserved. 
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The  title  of  this  small  amount  being  in  Mr.  Barker  on  the  day 
when  the  benefit  of  the  condition  attached,  and  until  the  ten  per 
oent.  supplemental  stock  was  issued,  disposes  of  the  most  fatal  objec- 
tion stated  by  your  honors,  why  the  plaintiffs  were  not  entitled,  on 
the  evidence  as  it  then  stood,  to  a  judgment  in  their  favor. 

To  an  inquiry  made  on  the  former  argument,  whether  or  not  a  por- 
tion of  the  instalments  for  the  ten  million  loan  did  not  become  paya- 
ble after  the  banks  suspended  specie  payments,  Mr.  Barker  answered 
in  the  affirmative,  adding  that  no  allowance  for  depreciation  was 
claimed  thereon.  By  the  treasury  returns  on  file  in  proof  in  this  case, 
it  will  be  seen  that  all  the  payments  on  which  the  depreciation  is 
claimed,  were  made  prior  to  the  suspension  of  specie  payments  by  the 
banks. 

So  far  as  depreciation  is  concerned,  Mr.  Barker  craves  reference  to 
the  testimony  and  briefs  heretofore  presented  or  referred  to  in  this 
case ;  he  also  craves  further  consideration  of  the  various  observations 
which  have  been  made  in  behalf  of  the  plaintiffs,  as  he  does  not  wish 
to  trouble  your  honors  with  a  repetition  of  much  of  the  same  argu- 
ments or  testimony. 

This  court  will  be  pleased  to  observe  the  difference  in  the  wording 
of  the  two  contracts  ;  that  with  Mr.  Smith  was  to  accept  a  credit  in 
banks  known  to  have  failed,  and  such  credits  and  their  other  obliga- 
tions known  to  be  at  a  great  discount.  There  is  not  a  word  about 
money  in  the  letter  of  Mr.  Smith,  of  the  22d  of  August ;  it  proposes 
to  pay  into  certain  banks  eighty,  without  mentioning  money,  for  each 
hundred  in  stock,  the  meaning  of  which  was  to  pay  what  those  banks 
would  receive  and  credit  the  treasury  at  par,  which  at  that  time  was 
equivalent  to  specie,  yet  it  was  not  then  contemplated  by  either  party 
that  gold  or  silver  would  be  required. 

Mr.  Campbell  uses  the  tarm  money  in  his  letter  of  the  31st  of  Au- 
gust; in  the  same  letter  he  agrees  that  the  payments  should  be  made 
to  the  credit  of  the  treasury  in  the  suspended  banks  named  in  Mr. 
Smith's  letter. 

The  only  response  made  by  Mr.  Smith  to  this  letter  was  the  offer 
of  the  depreciated  paper;  it  was  accepted  without  objection;  its  accept- 
ance closed  the  bargain.  The  lapse  of  time  between  the  day  when 
the  loan  was  to  have  been  closed,  and  the  date  of  Mr.  Campbell's  letter, 
released  Mr.  Smith  from  all  the  obligations  which  his  letter  would 
have  imposed,  had  his  offer  been  accepted  in  due  time. 

The  only  effect  of  the  introduction  by  the  treasury  of  the  word 
money,  in  the  letter  of  the  Slst  August,  was^  when  a  depreciated  cur- 
rency was  offered,  the  doubtful  right  to  refuse  it,  and  thereby  termi- 
.  nate  the  negotiation,  in  place  of  which  it  was  accepted  without  objec- 
tion. This  closed  the  bargain  and  established  that  both  parties  meant 
currency,  while  the  letter  of  Mr.  Barker  and  that  of  Mr.  Campbell,  of 
the  2d  of  May,  1814,  both  say  money  in  terms ;  consequently,  the 
agreement  between  the  treasury  and  Mr.  Barker,  and  that  between 
the  treasury  and  Mr.  Smith,  are  not  identical;  and  if  they  had  been, 
it  would  have  been  the  liilfilment  and  not  the  words  of  the  contract 
that  should  govern,  so  far  as  third  parties  are  concerned;  otherwise 
the  promised  iudemuity  would  have  been  little  else  than  a  nullity. 
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Denis  A.  Smith's  testimoDyis  supported  by  imposing circamstaBoes 
attending  the  transaction,  and  by  overwhelming  facts^  sustaining  all 
he  says  on  the  subject;  his  proposition  was  made  when  the  banks  of 
the  District  of  Columbia,  Baltimore,  Philadelphia,  and  New  York 
were  paying  specie.  It  was  not  accepted  on  the  2 2d  of  August,  the 
appointed  day;  the  universal  practice  is  to  decide  on  the  appointed 
day,  which  is  continued  down  to  the  present  time.  Two  days  after 
this  Washington  was  captured  by  the  British;  the  banks  failed;  your 
Capitol,  with  other  public  buildings,  navy  yard,  and  sloop-of-war 
burnt;  the  administration  left  the  city  and  scattered  about  the  coun- 
try; the  enemy  evacuated  the  city  on  the  night  of  the  25th;  the  Pres- 
ident and  cabinet  returned  on  the  30th,  and  opened  a  new  negotiation 
with  Mr.  Smith;  the  treasury  letter  of  the  Slst  of  August  says,  in 
terms,  *'you  will  be  pleased  to  make  your  payments  into  the  bank  or 
banks  specified  in  your  proposal." 

Bad  Mr.  Smith's  offer  been  accepted  on  the  22d  of  August,  the  ap- 
pointed day,  he  would  have  been  held  to  pay  what  the  banks  would 
then  receive  and  place  to  the  credit  of  the  treasury  of  the  United  States 
at  par,  which,  at  that  date,  was  equivalent  to  the  legal  currency  of 
the  United  States;  not  so  at  the  date  of  the  Secretary's  letter,  agree- 
ing to  receive  payment  in  banks  known  to  have  suspended  payment 
ten  days  before;  consequently  held  to  pay  only  in  such  funds  as  the 
said  banks  would  place  to  the  credit  of  the  treasury  of  the  United 
States  at  par,  and  which  was  their  own  and  other  depreciated  bank  notes. 

For  the  credits  thus  obtained  the  treasury  knew  that  nothing 
would  be  paid  but  their  depreciated  paper,  and  for  which  nothing  dse 
was  paid. 

This  treasury  letter  to  Mr.  Smith  extended  the  period  of  payment 
of  the  first  instalment  from  that  proposed  by  the  treasury  notice, 
which  variance  overthrows  the  doctrine  that  the  original  letter  formed 
the  entire  contract. 

It  cannot  be  believed  that  Mr.  Smith,  or  any  other  man  possessed 
of  common  sense,  would  have  agreed  to  furnish  so  large  an  amount 
of  specie,  and  taken  stock  theretor,  after  the  capture  of  Washington ; 
alter  the  banks  had  suspended,  and  while  the  British  forces  were  ad- 
vancing on  Baltimore  ;  when  specie  could  not  be  procured  to  any  con- 
siderable amount  at  any  price,  and  the  little  that  was  offering  com- 
manded twelve  or  fifteen  per  cent,  at  same  rate  as  he  required  before 
those  national  disasters,  and  before  the  failure  of  the  banks. 

These  surrounding  circumstances,  as  well  as  the  testimony  of  Rich- 
ard Smith,  go  to  sustain  the  accuracy  of  Denis  A.  Smith's  recollec- 
tions. 

If  the  treasury  obtained  specie  for  this  contract,  Mr.  Barker  would 
ask  what  they  did  with  it ;  the  proof  is  positive  that  they  paid,  sub- 
sequent to  that  date,  exclusively  in  depreciated  paper.  He  would 
also  ask  where  they  got  the  very  large  amount  of  depreciated  paper 
which  it  had  on  hand,  as  reported  to  Congress  from  time  to  time  by 
the  treasury.  Had  those  depreciated  notes  remained  on  hand  until 
the  stock  matured,  it  could  not  have  been  paid  off  therewith. 

If  the  government  received  gold  and  silver  from  Mr.  Smith,  they 
could  have  proved  that  fact ;  if  it  received  depreciated  paper  from  Mr. 
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Barker,  they  could  have  proved  that  fact ;  they  have  not  offered  any 
proof  on  either  point.  The  proof  is  conclusive  that  they  received 
depreciated  paper  from  Mr.  Smith ;  and  if  they  expected  any  abate- 
ment on  the  ground  that  Mr.  Barker  had  not  paid  agreeably  to  con- 
tract, it  was  incumbent  on  the  defendants  to  have  proved  such  a  fact, 
as  in  case  of  offset,  to  entitle  them  to  any  allowance  therefor.  Mr. 
Barker  recommended  the  Treasurer  to  use  the  notes  of  the  best  banks 
in  New  York  while  they  paid  specie,  which  was  refused,  (see  Mr. 
Campbell's  letter  ;)  had  this  been  agreed  to,  it  would  have  furnished 
those  banks  with  power  to  have  lent  the  government  as  much  money 
as  would  have  been  necessary  to  have  conducted  the  war  to  a  success- 
ful termination,  without  the  ruinous  discounts  to  which  it  was  sub- 
ject. If  evidence  was  wanted  to  support  the  oath  of  Mr.  Smith  that 
the  treasury  agreed  to  receive  from  him  the  depreciated  notes  when 
he  contracted  to  loan  the  $1,800,000,  it  may  be  inferred  from  the  fact 
that  the  others  who  had  made  similar  proposals,  being  absolved  from 
all  obligations  by  the  non-acceptance  on  the  appointed  day,  refused 
after  those  material  changes  had  occurred  to  renew  their  offers,  with 
the  exception  of  about  half  a  million  mostly,  if  not  wholly,  taken  by 
Mr.  Whann,  of  the  Bank  of  Columbia,  of  Georgetown,  and  other  citi- 
zens of  the  District,  which  was  paid  in  the  depreciated  notes  of  the 
District ;  otherwise  they  also  would  have  refused  to  renew  their  offers. 
Those  who  refused  to  renew  their  offers  were  John  Savage  and  Wm. 
N.  Smith,  of  Philadelphia,  and  Wm.  Patterson  &  Sons,  of  Baltimore, 
in  relation  to  which  the  Secretary  does  not  impute  to  them  any  blame 
or  bad  faith  in  his  report  to  Congress  of  the  23d  September,  1814  ; 
he  merely  remarks  that  they  said  '*  they  could  not  carry  their  offers 
into  effect,"  they  being  released  by  the  non-acceptance  on  the  ap- 
pointed day.  He  should  have  said  they  declined  to  renew  their  offers  ; 
they  were  gentlemen  of  wealth  and  of  commanding  influence  in  the 
financial  world,  and  could  have  furnished  the  money  if  they  had 
thought  proper. 

In  proof  that  the  treasury  did  not  get  money  for  the  bank  credits 
it  agreed  to  receive  from  Denis  A.  Smith,  Mr.  Barker  refers  to  Mr. 
Dallas's  circular  of  the  25th  of  November,  (all  Mr.  Smith's  instal- 
ments had  not  become  due  on  the  25th  of  November^)  (see  American 
State  Papers,  volume  2,  page  880,)  in  which  he  says :  '^  The  sudden 
determination  of  most  of  the  banks  in  which  the  deposits  of  public 
money  were  made  to  refuse  payment  of  their  notes  and  of  drafts  upon 
them  in  specie,  deprived  the  government  of  the  use  of  its  gold  and 
silver,"  &c. 

In  a  report  made  to  the  House  of  Representatives  by  Mr.  Eppes, 
dated  October  10,  1814,  it  was  stated,  among  other  things,  that  ''The 
stoppage  of  specie  payments  by  the  principal  banks  of  the  Middle 
States  has  embarrassed  greatly  the  operations  of  the  treasury,  and, 
by  confining  the  circulation  of  notes  to  the  limits  of  the  States  within 
which  they  are  issued,  has  deprived  the  government  of  all  the  facili- 
ties, in  the  remittance  of  money,  which  was  afforded,  while  public 
confidence  gave  to  bank  notes  a  general  circulation." — (See  American 
State  Papers,  2d  vol.  ITinance,  page  854.)  Here  we  have  evidence 
that  the  treasury  were  in  the  habit  of  using  the  notes  of  specie  paying 
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banks  in  preference  to  gold  and  silver  in  transferring  its  funds  from 
one  part  of  the  United  States  to  another ;  consequently,  if  they  ac- 
cepted such  paper  in  preference  to  gold  and  silver  from  the  loan  con- 
tractors, they  cannot  now  come  in  with  the  plea  of  defalcation. 

Mr.  Dallas,  still  later,  in  a  letter  addressed  to  the  Hon.  William 
Lowndes,  said,  among  other  things,  that  **  when  he  arrived  at  Wash- 
ington the  treasury  was  suffering  under  every  kind  of  embarrassment. 
*****  The  means  consisted,  first,  of  the  frag- 
ment of  an  authority  to  borrow  money  when  nobody  was  disposed  to 
lend,  and  to  issue  treasury  notes,  which  none  but  necessitous  creditors, 
or  contractors  in  distress,  or  commissaries,  quartermasters,  and  navy 
agents,  acting,  as  it  were,  officially,  seemed  willing  to  accept ;  second- 
ly, of  the  amount  of  bank  credits,  scattered  throughout  the  United 
States,  and  principally  in  the  southern  and  western  banks,  which  had 
been  rendered^  in  a  great  degree,  useless  by  the  stoppage  of  payments 
in  specie." 

Mr.  Dallas,  in  his  report  to  Congress,  (see  American  State  Papers, 
3d  book  of  Finance,  page  1,)  on  pages  25  and  2Y,  says  that  bank  notes 
will  not  pay  public  debts.  If  such  notes  would  not  pay  public  debts, 
by  what  principle  could  such  notes  be  made  the  standard  for  settling 
the  contract  in  question  ?  On  page  74  he  says  they  could  not  pay 
treasury  notes  maturing.  On  page  57  of  the  same  book  he  says  that 
$6,122,457  22  had  been  borrowed  in  local  currency,  and  |3, 161,687  06 
in  treasury  notes.  The  Secretary  also  says  in  his  said  report,  page 
11,  '*  that  the  object  of  the  law  authorizing  a  loan  of  $12,000,000  was 
to  aid  the  treasury  with  a  supply  of  the  local  currencies  of  different 
places,"  and  *'  that  payments  in  such  paper  were  universally  preferred 
to  the  paper  of  the  government." 

Mr.  Dallas,  in  his  letter  dated  February  24,  1815,  to  Mr.  Eppes, 
chairman  of  the  Committee  of  Ways  and  Means,  says  that  the  amount 
borrowed  on  account  of  the  $25,000,000  loan  is  stated  as  follows: 
$9,919,482  25  of the$10,000,0001oan, and $4,342,875ofthe$6,0O0,000 
loan — making  a  total  of  $14,262,351  25. — (American  State  Papers, 
vol.  2,  page  917.) 

Mr.  Dallas  says,  that  being  unable  to  use  the  depreciated  bank 
paper  on  hand  in  the  payment  of  dividends,  it  had  been  handed  over 
to  the  army  and  navy. — (See  American  State  Papers,  book  of  Finance, 
vol.  2,  page  878.) 

Mr.  Campbell's  report  to  Congress  when  he  went  out  of  office,  Sep- 
tember 23, 1814,  (see  American  State  Papers,  2d  vol.  on  Finance,  page 
840,)  says  of  the  six  million  loan  he  had  borrowed  only  two  millioD 
five  hundred  and  twenty  thousand  three  hundred  dollars.  Conse- 
quently, one  million  eight  hundred  and  twenty-two  thousand  five 
hundred  and  seventy-five  dollars  must  have  been  borrowed  by  Mr. 
Dallas,  at  eighty-five,  payable  in  bank  notes  which  were  at  a  discount 
of  twenty-four  per  cent.  This  proves  that  Mr.  Crawford  was  at  fault 
when  he  said  that  no  part  of  the  twenty-five  million  loan  had  beea 
negotiated  subsequent  to  the  thirty-first  of  August  on  terms  more 
favorable  to  the  lenders  than  were  allowed  on  the  second  of  May. 
The  books  of  the  department  are  full  of  further  proof  of  the  error  into 
which  Mr.  Crawford  was  led  by  his  clerks. 
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The  books  contradict  the  returns  made  to  the  calls  of  this  court, 
which  Mr.  Barker  will  not  detain  the  court  to  hear  read,  one  fact 
being  sufficient  to  put  aside  that  erroneous  statement,  and  because 
your  honors*  decision  will  not  be  made  from  the  ex  parte  opinion  of 
any  man,  however  high  in  office,  but  from  the  testimony  in  the  case. 
Nothing  can  be  more  clear  than  that  the  letters  of  Mr.  Dallas  of  the 
nineteenth  and  twenty-second  of  October,  and  the  letter  of  the  Acting 
Comptroller  of  the  twenty-fourth  of  October,  were  not  brought  to  the 
view  either  of  Mr.  Crawford  or  Mr.  Guthrie, 

It  was  oppressively  unjust  to  attempt  to  compel  the  stockholders 
not  only  to  sanction  the  adoption  of  depreciated  and  dishonored  paper 
at  par,  **  which  none  but  quartermasters  and  navy  agents,  acting  offi- 
cially, seemed  willing  to  receive,*'  as  the  standard  by  which  the  con- 
dition was  to  be  settled,  and  to  release  all  further  benefit  from  the 
condition  before  they  could  get  the  ten  per  cent,  admitted  to  have 
become  due  on  the  thirty-first  of  August.  It  was  withheld  until  later 
than  the  thirtieth  of  November. 

Mr.  Barker  would  ask  if  it  was  lawful,  right,  or  proper,  for  a 
public  officer,  so  well  posted  on  all  those  admitted  facts,  to  have 
refused  to  borrow,  for  the  payment  of  debts  due  in  gold  and  silver, 
such  legal  currency  which  the  law  made  it  his  duty  to  borrow,  and 
which  was  doubtless  oflFered,  as  he  says  in  his  report  to  Congress  that 
some  of  the  offers  were  below  seventy- five — how  much  below,  or  to 
what  amount,  he  does  not  state — (see  American  State  Papers,  2d  vol. 
of  Finance,  pages  841  and  845,)  and  to  have  substituted  the  most 
depreciated  paper  in  the  nation  by  which  to  regulate  a  specie  contract 
ot*  the  most  imposing  character,  with  which  paper  he  knew  debts 
could  not  be  paid  out  of  the  District  of  Columbia,  and  that  it  would 
not  circulate  out  of  the  immediate  neighborhood  of  the  location  of  the 
banks  issuing  it?  Yet  he  used  them  at  par  in  paying  debts  to  such 
an  extent,  even  after  peace  took  place,  as  to  enable  him  to  report  to 
Congress  a  profit  to  the  treasury  from  this  financial  operation  of 
thirty-two  thousand  one  hundred  and  seven  dollars  and  sixty-four 
cents. — (See  American  State  Papers,  3d  vol.  of  Finance,  pages  27  and 
28.) 

This  profit  was  acquired  by  receiving  those  bank  notes  in  exchange 
for  treasury  notes,  charging  a  premium  thereon,  when  such  treasury 
notes  sold  at  Philadelphia  and  New  York  in  exchange  for  the  bank 
notes  of  those  places  at  a  great  discount,  and  for  legal  currency  at 
much  greater  discount. 

It  cannot  be  believed  that  either  Congress  or  this  court  will,  after 
making  themselves  acquainted  with  the  facts  of  this  case,  sanction 
8uch  a  mistaken  policy,  so  unjust  in  every  point  of  view. 

Mr.  Barker  is  willing  to  admit  that  the  treasury  was  influenced  by 
the  supposition  that  its  necessities  made  it  necessary  to  adopt  the 
course  complained  of.  With  all  Mr.  Dallas's  knowledge  about  the 
legal  science,  he  did  not  know  anything  about  the  practical  science  of 
finance.  He  had  not  studied  the  doctrine  of  his  predecessors,  Hamilton 
and  Gallatin.  If  he  had,  he  would  not  have  supposed  that  bad  faith 
would,  under  any  circumstances,  have  increased  the  confidence  of  the 
money  lenders. 
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Mr.  Barker  insists  that  this  refusal  to  borrow  legal  currency  entitles 
the  stockholders  in  the  ten  million  loan  to  the  same  indemnity  w 
they  would  have  been  entitled  to  had  the  gold  and  silver  been  bor- 
rowed. 

Mr.  Barker's  contract  was  for  money ;  it  having  been  fulfilled, 
puts  an  end  to  that  question.  The  original  certificates  of  stock  issued 
therefor  by  the  treasury,  say  so  many  dollars  were  due  him — conse- 
quently due  in  legal  currency  ;  further,  the  banks  in  which  he  paid 
the  money  to  the  credit  of  the  treasury,  which  were  approved  by  the 
treasury,  did  not  suspend  specie  payments  until  the  24th  of  August, 
long  before  which  the  money  was  paid  ;  proof  of  all  this  is  full. 

The  proof  being  perfect  that  Mr.  Barker  paid  in  money,  or  its 
equivalent,  and  that  Mr.  Smith  paid  in  depreciated  bank  notes  or 
credits,  would  seem  to  put  an  end  to  all  argument  in  relation  thereto. 

To  adopt  any  other  rule  than  the  manner  of  fulfilment  would 
change  the  whole  character  of  the  indemnity  contemplated  by  both 
parties  when  the  contract  was  made,  placing  those  who  lent  their 
money,  in  good  faith,  entirely  at  the  mercy  of  the  treasury  officers  ; 
equally  so  it  would  be  for  the  decision  in  this  case  to  be  made  to  de- 
pend on  whether  Mr.  Campbell  did  or  did  not  know  of  the  depreciated 
character  of  the  bank  credits  when  he  agreed  to  receive  them,  or 
when  he  did  actually  receive  the  depreciated  notes  from  Mr.  Smith. 

When  the  presiding  judge  considers  the  eflectof  adopting  any  other 
than  the  days  when  mure  tavorable  terms  were  allowed  for  other  parts 
of  the  twenty-five  million  loan  than  were  allowed  for  the  first  ten 
million  thereof,  for  entitling  the  holders  of  the  stock  to  the  benefit  of 
such  more  favorabls  terms,  he  will  perceive  that  there  would  be  ex- 
traordinary difficulties  in  carrying  out  such  other  rule. 

Mr.  Barker  would  ask  his  honor  what  class  of  stockholders,  ac- 
cording to  any  other  rule,  would  be  entitled  to  the  discount  now 
claimed  if  it  should  be  allowed  ;  that  is  to  say,  what  day,  according 
to  the  treasury  books,  must  the  stock  have  been  held  ? 

Suppose  there  had  been  four  loans  of  five  millions,  each  successive 
loan  10  per  cent,  lower  than  the  previous  one,  and  the  other  five  mil- 
lions not  yet  taken,  it  would  remain  open  until  all  the  expenses  of  the 
war  of  1812  had  been  or  shall  be  paid  ;  some  of  which  debts  remained 
open  for  years,  and  it  is  believed  that  there  are  some  claims  yet  pend- 
ing. The  provisions  of  that  law  had  not  any  other  limitation;  there- 
fore, if  the  condition  was  not  extinguished  by  the  second  contract,  it 
could  not  be  except  by  paying  oflF  all  the  stock  in  the  ten  million  loan; 
this  the  government  could  not  do  adversely  until  the  expiration  of 
twelve  years. 

If  each  holder,  when  more  favorable  terms  were  allowed,  was  not 
entitled  to  supplemental  stock  for  the  difference  between  the  two  pre- 
vious loans,  Mr.  Barker  would  ask  which  class  of  the  stockholders,  ia 
the  case  here  stated,  would  be  entitled  to  it,  and  if  such  class  would 
be  entitled  to  the  whole  or  only  part,  and  when. 

Mr.  Dallas  having  refused  the  10  per  cent,  until  he  undertook  to 
annul  the  condition,  it  is  to  be  presumed,  as  he  insisted  that  a  simple 
transfer  of  the  original  stock  carried  with  it  the  benefit  of  that  por- 
tion of  the  condition  which  had  actually  accrued,  that  he  would  have 
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continued  the  rule  and  refused  all  supplemental  stock  until  the  whole 
twenty-five  million  law  should  he  exhausted,  if  he  had  not  supposed 
he  had  repudiated  the  condition. 

By  refusing  the  10  per  cent,  supplemental  stock,  admitted  to  have 
become  due  on  the  Slst  of  August,  until  subsequent  to  the  30th  of 
November,  and  then  granting  it  to  the  wrong  persons,  the  character 
of  the  stock  and  the  market  value  of  the  condition  were  greatly  in- 
jured, and  the  stockholders  were  deprived  of  a  fair  competition  in  the 
market  with  the  holders  of  stock  under  contracts  for  other  portions  of 
the  twenty-five  millions,  which  injury  was  greatly  increased  by  the 
declaration  that  the  condition  had  been  fulfilled  and  at  an  end  before 
one-half  of  the  twenty-five  millions  had  been  borrowed ;  Mr.  Barker 
insists  that  those  who  held  the  original  stock  on  the  31st  of  August, 
when  the  second  contract  was  made,  were,  on  that  day,  entitled  to  sup- 
plemental stock  for  the  differcDce  between  the  first  and  second  loans. 

The  holders  of  stock  in  the  ten  million  loan  had  not  any  power  to 
compromise  the  future  effect  or  orperation  of  the  condition ;  the  terms 
of  the  contract  made  the  future  benefits  inure  to  those  who  might 
hold  it  when  more  favorable  terms  should  he  allowed. 

This  further  illustrates  the  folly  of  having  transferred  the  benefit 
of  the  condition  from  the  contractors  to  those  who  might  hold  the 
stock  when  more  fa/orable  terms  should  be  allowed;  had  it  been  left, 
08  was  required  by  Mr«  Barker's  original  proposal,  the  condition  could 
have  been  settled  by  compromise  whenever  the  convenience  or  interest 
of  the  treasury  should  have  rendered  such  a  measure  expedient. 

The  twenty-five  million  law  was  virtually  repealed,  says  the  soli- 
citor.    This  is  the  first  time  that  the  acknowledgment  has  been  made. 

Mr.  Dallas^  when  he  first  came  into  office,  *' determined  that  no 
more  benefit  from  the  condition  should  be  allowed."  On  inquiry 
how  it  was  to  be  avoided — '*  if  it  could  not  be  done  otherwise,  appli- 
cation would  be  made  to  Congress  to  repeal  the  law."  Mr.  Barker 
replied  that  he  should  be  most  happy  to  meet  the  Secretary  before 
Congress  on  that  subject ;  and  although  no  such  direct  application 
was  made  to  Congress,  this  court  cannot  but  have  perceived  that  the 
various  devices  resorted  to  by  the  treasury  were  to  produce  the  same 
effect — obtaining  power  for  the  broken  banks  of  the  District  to  flood 
the  nation  with  their  worthless  paper ;  to  issue  treasury  notes  in  ex- 
change for  such  paper  ;  to  take  back  treasury  notes  in  payment  for 
etock;  also  the  taking  of  the  depreciated  bank  notes  for  stock  ;  with- 
holding for  months  the  ten  per  cent  supplemental  stock  admitted  to 
be  due,  and  finally  issuing  it  to  the  wrong  persons;  requiring  all  the 
original  certificates  to  be  cancelled^  and  an  improper  declaration  in- 
serted on  the  face  of  those  issued  in  lieu  of  the  originals,  and  many 
other  devices  of  equally  objectionable  character  ;  either  fearing  that 
Congress  would  not  listen  to  a  direct  application  to  repeal  the  law,  or 
not  being  willing  to  bear  the  odium  of  recommending  it. 

Suppose  Great  Britain  should  confer  on  France  the  right  of  naviga- 
ting the  St.  Lawrence,  and  deny  it  to  the  United  States,  who,  by 
treaty  stipulation,  was  to  be  put  on  an  equal  footing  with  the  most 
favored  nations ;  would  not  the  United  States  consider  such  infraction 
A  just  causa  of  war? 
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Your  hoDors  will  please  bear  in  mind  that  these  difficulties  have 
been  brought  about  by  the  treasury  not  allowing  the  benefit  of  the 
condition  to  remain  with  the  contractors,  as  required  by  Mr.  Barker's 
proposals,  as  was  the  case  in  the  contract  of  Mr.  Gallatin  with  Messrs. 
Girard,  Parish,  and  Astor. 

If  this  court  should  adopt  the  explanatory  opinion  of  Attorney 
General  Rush,  that  a  mere  transfer  of  stock  cariied  with  it  the  benefit 
of  the  condition  which  had  accrued,  and  the  discount  now  claimed 
should  be  allowed,  there  would  not  be  any  other  stockholder  remain- 
ing to  claim  it  than  the  United  States  ;  there  would  not  be  a  dollar 
of  the  original  stock  in  the  hands  of  the  community ;  ail  the  certificates 
would  bo  in  the  hands  of  the  government. 

Surely  this  court  will  not  sanction  such  a  method  of  repudiation. 

Mr.  Barker  would  ask  if  that  would  not  be  the  ineritable  eflfect  of 
such  a  construction?  If  it  would  not  be,  then  he  would  ask,  what 
class  of  stockholders  would  be  entitled  to  such  benefit  ? 

There  were  transfers  between  the  Slst  of  August,  the  date  of  Denis 
A.  Smith's  contract,  and  the  30th  of  November,  the  date  of  the  Acting 
Comptroller's  letter  to  the  commissioner  of  loans,  and  between  the 
date  of  that  letter  and  the  publication  of  the  treasury  notice,  and  also 
between  that  time  and  the  time  when  the  stockholders  received  the 
ten  per  cent,  supplemental  stock. 

Such  supplemental  stock  was  issued  at  various  periods,  some  u(  the 
holders  residing  in  foreign  countries. 

The  consideration  of  this  subject  must  convince  this  court  of  the 
great  delay,  inconvenience,  and  expense  Mr.  Barker  had  in  inducing 
thoee  who  held  stock  transferred  after  the  31st  of  August,  and  particu- 
larly those  to  whom  stock  was  transferred  after  the  30fch  of  November, 
to  send  back,  from  all  parts  of  the  world,  their  clean  certificates  of 
stock,  collect  the  10  per  cent.,  hand  it  over  to  the  rightful  owners, 
and  accept  of  new  certificates  of  stock  in  lieu  of  their  clean  certificates, 
with  the  words,  ^'on  which  the  supplemental  stock  has  issued, ''  in- 
serted on  their  face,  at  a  period  when  the  public  believed  the  treasury 
would  be  compelled  to  sell  the  remainder  at  GO,  if  not  at  50.  Tbey 
had  not  any  other  motive  for  doing  this  than  a  sense  of  justice  to  those 
to  whom  the  10  per  cent,  belonged;  they  were  entitled  to  all  further 
benefit  that  migUt  be  allowed  on  other  contracts,  so  long  as  they  con- 
tinued to  hold  the  stock. 

The  intention  of  the  treasury,  in  these  requirements,  was  to  make 
the  public  believe  that  the  condition  had  been  fulfilled,  and  that  it 
did  not  any  longer  remain  open  and  executory,  subject  to  variations 
which  might  mark  the  sale  of  further  portions  of  the  twenty-five 
million  loan. 

The  object  of  the  treasury  in  requiring  the  orignal  stock  to  be  sur- 
rendered, and  those  injurious  words  inserted  on  the  new  certificates  to 
be  issued  in  lieu  thereof,  as  avoweJ  in  the  Acting  Comptroller's  letter 
of  24th  of  November,  was  to  prevent  the  public  from  paying  as  much 
for  the  stock  as  they  would  pay  if  they  supposed  the  condition  was  to 
remain  open,  subject  to  all  the  variations  which  might  mark  the  various 
contracts,  until  the  whole  twenty-five  millions  should  be  obtained. 

To  say  that  no  contracts  more  favorable  to  the  lenders  were  suhse- 
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qnently  made,  if  the  facts  had  been  so,  would  be  no  answer  or  justifi- 
cation for  this  infraction  of  the  manifest  meaning  of  the  contract;  the 
effect  on  the  market  price  was  tremendous. 

If  the  depreciation  on  the  bank  notes  received  from  Denis  A.  Smith 
be  not  allowed,  then  all  Mr.  Dallas's  sales,  being  on  more  favorable 
terms  to  the  lenders,  must  control  the  allowance,  unless  it  should  be 
decided  that  the  words  ^^any  part/'  meant  only  the  second  part,  how- 
ever small. 

If  Judge  Scarburgh  should,  on  further  consideration,  adopt  the 
opinion  delivered  by  his  associates,  as  to  the  construction  of  Dennis 
A.  Smith's  testimony,  and  this  court  should  allow  the  depreciation,  it 
would  end  all  inquiry  about  the  terms  on  which  subsequent  loans 
were  made,  except  for  the  use  of  Congress,  as  the  discount  continued 
to  be  about  the  same;  and  if  his  honor  should  come  to  the  same  con- 
clusion with  that  pronounced  by  Judge  Loring,  as  to  the  true  intent 
and  meaning  of  the  emphatic  word  *'  then,"  and  of  the  equally  em- 
phatic words  '*any  part,"  which  control  the  contract,  it  would  equally 
terminate  all  inquiry  about  who  held  stock  subsequent  to  the  31&t  of 
August. 

Whether  the  stock  to  the  amount  of  twenty-five  thousand  dollars, 
sold  to  the  Annapolis  Bank,  was  a  part  of  the  $140,810  which  Mr. 
Dallas  says,  in  his  report  to  Congress,  on  page  7,  3d  vol.  of  Finance, 
American  State  Papers,  had  been  sold  at  85,  is  not  material,  as  the 
whole  |140,810  was  sold  for  depreciated  paper  when  it  was  at  that 
discount;  no  other  sales  were  made  at  that  rate  after  peace  took  place. 

The  law  made  it  the  duty  of  the  treasury  to  report  to  Congress  the 
terms  on  which  it  obtained  these  loans;  and  as  these  terms  was  a 
matter  between  the  new  contractors  and  the  treasury,  in  which  the 
plaintifis  did  not  participate,  it  was  the  duty  of  the  defendants  to  have 
furnished  the  proof ;  they  have  not  done  it  by  their  reports  to  Con- 
gress, or  otherwise. 

It  has  always  been  the  practice,  as  it  is  now^  to  advertise  for  pro- 
posals, and  to  accept  or  reject  them  on  the  appointed  day.  Had  this 
not  been  departed  from,  the  proof  would  have  been  at  hand,  in  the 
place  of  which  the  treasury  became  retailers,  hucksters  in  the  market, 
meting  out  the  stock  in  small  sums  at  various  rates,  the  dates  of  which 
sales  have  not  been  reported  to  Congress. 

The  proof  is  full  that  all  Mr.  Dallas's  sales  were  for  depreciated 
paper ;  he  advertised  for  it,  and  got  laws  passed  to  enable  him  to 
take  it. 

It  is  believed  that  a  full  consideration  of  this  subject  will  convince 
your  honors  that  a  mere  transfer  of  stock  did  not  carry  with  it  that 
portion  of  the  benefit  of  the  condition  which  had  accrued,  and  that 
the  condition  was  not  fulfilled  or  closed  by  the  second  contract,  but 
remained  open  and  executory  so  long  as  any  portion  of  the  twenty- 
five  million  law  was  not  exhausted. 

What  said  the  President,  when  Mr.  Dallas  was,  at  the  instance  of 
Mr.  Gholson,  a  member  of  Congress  from  Virginia,  required  to  aban- 
don the  plan  he  had  adopted  for  repudiating  the  condition.  The 
President  said,  issue  the  supplemental  stock  without  requiring  a  re- 
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lease,  leaving  the  original  stock  as  it  is,  in  the  hands  of  the  holders, 
without  impairing  their  rights  or  embarrassing  their  remedies. 

All  this  is  plainly  deducible  from  the  treasury  letters  of  the  19th, 
21st,  22d,  24th,  and  30th  of  Norember.  Why  say  this,  if  the  second 
contract  terminated  the  condition  ? 

Congress  investigated  this  subject,  and  its  Judiciary  Committee, 
composed  of  nine  distinguished  lawyers,  from  as  many  States,  re- 
ported unanimously  in  favor  of  allowing  the  depreciation ;  and  to 
end  all  questions  about  who  were  entitled  to  it,  they  recommended 
that  the  supplemental  stock  should  issue  to  those  who,  according  to 
the  treasury  books,  held  the  original  stock  on  the  31st  of  August, 
1814,  to  which  your  petitioner  assented,  and  agreed  to  consider  such 
allowance  in  full,  by  way  of  compromise,  of  all  their  other  claims, 
referring  the  case  to  the  Secretary  of  the  Treasury  to  ascertain  the 
rate  of  discount.  In  place  of  referring  it  to  the  Secretary,  Congress 
referred  the  whole  matter  to  this  court.  Mr.  Barker  cannot  believe 
that  your  honors  will  render  any  decision  at  variance  with  the  under- 
standing between  that  committee  and  Mr.  Barker,  unless  you  feel  it 
to  be  an  imperious  duty  to  do  so. 

It  is  clearly  established  that  there  was  an  agreement  between  the 
treasury  and  Mr.  Barker  that  all  matters  in  difference  should  be  left 
open  and  submitted  to  and  decided  by  Congress.  If  the  President 
had  not  interfered,  and  if  there  had  not  been  any  such  agreement, 
and  if  it  were  true  that  the  issuance  of  the  10  per  cent,  stock  was  at 
the  time  intended  both  by  the  Secretary  of  the  Treasury  and  the  cred- 
itors as  a  settlement  in  full,  yet  if  there  was  a  mistake  as  to  the  jnst 
and  real  amount  due  upon  the  contract,  there  may  be  a  recovery  for 
whatever  amount  was  by  that  means  omitted.  In  such  cases,  where 
the  controversy  is  between  individuals,  and  a  receipt  has  passed,  a 
court  of  law  will  disregard  it,  and  a  court  of  chancery  will  decree 
that  it  shall  be  delivered  up  to  be  cancelled. 

Where  a  man,  from  an  erroneous  opinion  of  his  rights,  releases 
them,  or  pays  money,  or  agrees  to  perform  any  act,  he  is  entitled  to 
relief  equally  as  if  he  had  acted  under  a  mistake  of  fiact.  The  two 
cases  are  alike.  And  this  is  the  doctrine  established  by  this  court  in 
the  case  of  Siurges,  Bennett  A  Co.  vs.  The  United  States.  In  that  case 
the  opinion  of  Judge  Scarburgh  embodies  all  the  law  on  the  subject  of 
the  payments  by  mistake  or  under  erroneous  impressions  of  law  or  fact. 

Congress  undertook  the  investigation,  and  should  have  acted  on  the 
report  of  their  committee.  If  repudiation  was  to  be  the  result,  they 
should  have  taken  the  responsibility  and  not  waited  for  this  court  to 
share  it  with  them. 

It  is  probably  the  duty  of  the  treasury,  whenever  it  doubts  the 
soundness  of  any  claim,  or  the  true  construction  of  any  contract,  to 
reier  it  to  the  law  officer,  but  not  otherwise.  This  rule  arises  from 
the  supposition  that  the  Secretary  of  the  Treasury  might  not  be  se- 
lected Irom  the  legal  profession,  in  this  case  he  was.  No  man  who 
knew  Mr.  Dallas  can  suppose  he  could  have  doubted  as  to  the  true 
construction  of  the  word  "  then,"  or  the  words  **any  part,"  which, 
in  truth,  was  the  whole  matter  submitted.  This  belief  lorced  on  Mr. 
Barker  the  conviction  that  Mr.  Dallas  wished  as  much  as  possible  to 


B,  B.  WARD  AND  OTHERS.  345 

shelter  his  name  from  the  odiam  everywhere  attached  to  the  repudia- 
tion, and  this  conviction  was  confirmed  by  Mr.  Dallas's  correspon- 
dence with  the  Acting  Comptroller,  and  in  his  public  notice  on  the 
opinion  of  the  Attorney  General,  and  in  his  omitting  to  mention  in 
his  public  notice  the  most  objectionable  features  of  the  Acting  Comp- 
troller's scheme  for  annulling  the  condition. 

In  proof  that  it  was  the  action  of  the  subalterns  in  the  treasury, 
who  occasioned  most  of  the  injury  complained  of,  Mr.  Barker  re- 
fers to  the  inexperience  of  the  two  Secretaries ;  to  the  transfer  of  the 
benefit  of  the  condition  from  the  contractors  to  those  who  held  the 
stock  when  more  favorable  terms  were  allowed,  not  placing  certificates 
of  stock  on  or  prior  to  instalment  day  in  New  York  ;  to  withholding 
the  condition  from  the  certificates  when  issued;  to  the  letter  of  Comp- 
troller Bacon  for  the  sickness  of  Mr.  Campbell ;  to  the  letter  of  Dr. 
Tucker,  (the  Treasurer  of  the  United  States,)  showing  that  he  was 
not  allowed  to  remedy  difiiculties  in  his  own  department ;  to  Mr. 
Dallas's  letter  of  the  22d  of  November,  suggesting  that  the  best  way 
was  to  leave  the  original  certificates  of  stock,  as  they  were,  with  the 
holders,  and  to  issue  the  supplemental  stock,  without  impairing  the 
rights  or  embarrassing  the  remedies  of  the  holders ;  to  the  Acting 
Comptroller's  letter,  which,  in  place  of  carrying  out  the  just,  plain, 
simple,  and  proper  suggestion,  required  all  the  original  certificates  to 
be  returned  with  an  assignment,  and  new  ones  to  be  issued  in  lieu 
thereof,  with  the  words  on  their  face,  **on  which  the  supplemental 
stock  was  issued,"  which  not  only  impaired  the  rights  but  greatly 
embarrassed  the  remedies  of  the  stockholders ;  to  the  testimony  of 
Bichard  Smith,  which  says  that  Daniel  Shelden  was  clerk  in  the 
Treasury  Department  during  the  year  1814  ;  that  he  attended  partic- 
ularly to  the  business  relating  to  stocks  and  treasury  notes^  inasmuch 
that  when  any  of  the  clerks  wanted  information  or  instructions,  they 
would  apply  to  be  guided  by  his  directions,  seldom,  if  ever,  applying 
to  the  Secretary  of  the  Treasury,  as  was  generally  understood  through- 
out the  Treasury  Department. 

Mr.  Barker  also  refers  to  the  Acting  Comptroller's  letter  of  the  30th 
November,  depreciating  the  value  of  the  stock,  which  deprived  the 
holders  of  stock  in  the  ten  million  loan  of  a  fair  competition  in  the 
market  with  the  holders  of  stock  in  loans  made  subsequent  to  the 
31st  of  August,  and  for  innumerable  other  difficulties  thrown  in  the 
•way  to  prevent  the  execution  of  a  very  plain,  simple  contract,  not 
necessary  to  refer  to  on  this  occasion.  The  contract  and  its  fulfilment 
establishes  the  amount  of  commissions  which  became  due  ;  the  cer- 
tificates from  the  treasury  establish  that  it  was  not  paid  ;  that  about 
$40,000  of  the  $66,000  appropriated  to  pay  the  expenses  of  the  ten 
million  loan  had  been  returned  to  the  general  fund,  conformably  to 
the  requirements  of  law. 

The  commissions,  with  simple  interest  for  forty-five  years,  would 
amount  to  forty-six  thousand  two  hundred  and  ninety-one  yVo"  dollars, 
which,  with  all  other  claims  for  breach  of  contract,  large  as  the 
amount  is,  the  plaintiffs  are  willing  to  consider  compromised,  liqui- 
dated and  settled,  by  the  allowance  of  the  depreciated  paper  claimed. 
Whether  that  be  allowed  or  not  by  this  court;  the  plaintiffs  pray  that 


346  B.  R.  WARD  AND  OTHERS 

your  honorg  will  estimate  the  damages,  independent  of  the  discount  to 
which  Mr.  Barker  would  have  been  entitled,  including  the  said  com- 
missions  and  interest  thereon. 

The  amount  of  these  damages  is  mostly  matter  of  opinion,  not 
susceptible  of  direct  proof,  which  your  honors  are  as  capable  of  esti- 
mating as  outsiders.  If  this  court  should  not  be  willing  to  estimate 
the  damages,  it  is  desirable  that  its  opinion  should  be  expressed  as  to 
the  character  of  the  different  items,  viz  :  the  cancelling  of  the  original 
certificates  of  stock ;  the  placing  on  the  face  of  the  new  certificates 
the  treasury  interpretation,  that  the  condition  had  been  closed  ;  the 
borrowing  of  depreciated  bank  notes  and  treasury  notes  in  lieu  of 
parts  of  the  twenty-five  million  loan  ;  the  true  intent  and  meaning  of 
the  word  'Hhen,"  and  of  the  words  *^any  part ;"  the  pavment  in  de- 
preciated paper  of  money  lent  to  enable  the  cadets  of  West  Point  to 
go  home  in  their  vacation,  and  for  the  use  of  the  army  in  the  city  of 
New  York,  the  discount  on  which  amounted  to  more  than  one  hundred 
thousand  dollars  ;  the  delay  in  withholding  the  original  stock  certifi- 
cates from  May  until  June,  and  withholding  therefrom  the  condition 
altogether ;  also  in  withholding  the  10  per  cent,  supplemental  stock 
from  August,  when  it  was  admitted  to  be  due,  until  December  ;  the 
issuing  of  it  to  wrong  persons  ;  the  adoption  and  publication  of  the 
Attorney  General's  opinion  that  the  word  *'then"  had  not  reference 
to  the  holders  on  the  day  when  more  favorable  terms  were  allowed, 
and  the  words  **any  part"  meant  only  the  second  part ;  the  borrow- 
ing under  a  new  law  before  one-half  of  the  twenty-five  million  was 
exhausted,  advertising  for  it  the  very  day  the  new  law  was  passed, 
offering  to  take  therelbr  approved  bank  notes,  meaning  the  notes  of 
the  banks  of  the  District  of  Columbia,  which  were  at  a  g^reater  dis- 
count than  any  other  bank  notes  of  the  nation  ;  the  difficulty  occa- 
sioned by  the  improper  delay  after  a  lapse  of  more  than  forty  years  ; 
the  amount  of  commissions  due  and  not  paid. 

All  these  claims  the  plaintiffs  offer  to  relinquish,  by  the  way  of 
compromise,  in  the  hope  of  obtaining  the  allowance  of  the  deprecia- 
tion claimed — a  legal,  just,  and  proper  right  in  itself. 

Suppose  the  government  had  not  been  exempt  from  suit,  and  legal 
proceedings  had  been  instituted  on  the  Ist  of  September  for  the  recov- 
ery of  so  much  of  the  benefit  of  the  coniition  as  had  accrued  on  the 
31st  of  August ;  would  the  claimant  have  been  held  to  prove  anything 
beyond  the  fact  that  he  held  the  stock  on  the  31st  of  August ;  would 
any  inquiry  have  been  permitted  as  to  who  subsequently  held  the 
stock  after  years  of  litigation,  or  what  had  become  of  the  stock  cer- 
tificates? They  are  mere  evidences  of  what  treasury  books  contained 
at  their  date. 

Mr.  Barker  insists  that  it  was  his  express  understanding  with  the 
Secretary  when  he  made  the  contract,  that  the  treasury  should  proceed 
to  borrow  under  the  twenty-five  million  law  until  it  was  all  obtained, 
the  whole  being  wanted ;  there  was  not  any  law  authorizing  other 
loans  ;  Congress  had  adjourned  without  making  any  other  adequate 
provision  for  prosecuting  the  war  which  was  raging.  In  proof  of  and 
in  pursuance  of  such  understanding  the  Secretary  sent  six  millions  to 
Europe  for  sale  in  July,  and  advertised  for  proposals  lor  other  six 
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millions,  and  when  Mr.  Dallas  came  into  office  he  stated  to  the  At- 
torney General,  in  asking  his  opinion,  that  ''there  remained  a  consid- 
erable sum  of  the  twenty-five  millions  authorized  to  he  loaned,  for 
which  proposals  have  not  yet  been  invited." 

Independent  of  this  understanding  thus  established,  Mr.  Barker 
insists  that  proceeding  to  borrow  under  laws  subsequently  passed,  be- 
fore one-half  of  the  law  for  twenty-five  millions  had  been  exhausted, 
was  a  violation  of  the  fair  interpretation  of  the  agreement;  which 
proceeding  of  itself  entitled  the  holders  of  stock  in  the  ten  million 
loan  to  the  benefit  thereof,  as  much  so  as  if  it  had  been  borrowed  under 
the  twenty-five  million  loan,  and  this  was  especially  so  after  the  pas- 
sage of  the  law  of  the  2fith  December,  which  declared  in  terms  that 
the  seven  millions  authorized  by  that  law,  and  the  three  millions  au- 
thorized by  the  law  of  the  15th  of  November,  to  be  in  lieu  of  so  much 
of  the  twenty-five  millions,  and  the  avails  thereof,  to  be  applied  to  the 
same  uses  to  which  the  said  loan  of  twenty-five  millions  were  made 
applicable.  This  law  also  authorized  the  issue  of  treasury  notes  in 
lieu  of  stock  for  parts  of  the  twenty-five  million  loan,  and  thus  an 
infraction  of  the  condition  in  question,  which  entitled  the  holders  of 
stock  in  the  ten  million  loan  to  the  benefit  of  all  sales  of  treasury 
notes,  as  much  so  as  of  all  sales  of  stock,  or  to  other  full  indemnity. 
The  solicitor,  in  his  argument  on  the  application  for  a  new  trial,  in- 
sisted that  these  laws  repealed  the  twenty-five  million  law.  Mr.  Bar- 
ker has  always  insisted  that  laying  the  twenty-five  million  law  on  the 
shelf  before  it  was  half  exhausted,  had  the  same  injurious  effect,  and 
was  equally  a  violation  of  the  contract  as  would  have  been  a  direct 
repeal  of  the  law;  in  this  case  the  solicitor's  construction  would  only 
repeal  ten  millions,  leaving  more  than  two  millions  not  yet  exhausted. 
Mr.  Barker  thanks  him  for  thus  acknowledging  a  repeal  of  the  twenty- 
five  million  law.  He  did  not  expect  it  from  the  counsel  of  the  de- 
fendant, although  he  knew  his  intelligent  mind  must  have  perceived, 
not  only  that  it  was  the  intention  of  the  treasury,  when  it  had  the  bill 
prepared,  as  well  as  the  absolute  effect  of  those  laws.  No  man  with 
a  judicial  head  could  escape  such  a  conclusion.  Indemnity  to  the 
holders  of  stock  in  the  ten  million  loan  for  such  an  infraction  could 
not  with  any  propriety  or  semblance  of  justice  be  withheld. 

To  an  inquiry  made  on  the  argument  for  a  new  trial,  whether  or 
not  the  allowance  for  depreciation  was  demanded  when  the  ten  per 
cent,  was  granted,  Mr.  Barker  replied  it  was  immaterial  whether  it 
was  demanded  or  not.  If  the  right  existed,  delay  in  demanding  it 
could  not  extinguish  the  debt.  That  he  could  not  then  have  antici- 
pated that  insolvent  banks  would  be  allowed  to  change  the  legal  cur- 
rency of  the  country,  or  that  the  executive  government  would  sanction 
such  an  usurpation.  That  no  proof  has  been  furnished  that  he  knew 
such  paper  had  been  received  in  lieu  of  gold  or  silver  for  subsequent 
loans.  The  Secretary  stated  that  he  had  got  eighty  in  money,  which 
was  a  mistake.  That  he  had  been  kept  out  of  half  a  million  dollars, 
admitted  to  have  been  due  him  in  August,  until  December,  to  obtain 
which  was  of  the  first  importance  to  him  in  every  point  of  view;  his 
ships,  houses,  stores,  stocks,  and  other  business,  in  which  he  was  ex- 
tensively engaged,  were  embarrassed  by  this  injustice.     Tour  honors 
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Will  be  pleased  to  make  the  case  your  own,  and  say  whether  or  not 
you  would,  under  such  circumstances,  have  suggested  anything  that 
would  have  delayed  the  payment  of  so  large  a  sum,  beyond  a  stipu- 
lation that  receiving  the  sum  admitted  to  be  due  ^'should  not  impair 
your  rights  or  embarrass  your  remedies,"  and  that  it  should  be  given 
without  any  release;  which  stipulation  was  obtained. 

All  the  instalments  of  the  second  loan  had  not  become  due. 

The  whole  twenty-five  millions  had  not  been  borrowed;  it  was  not 
liljely  to  be  borrowed  better  than  50  or  60;  the  period  had  not  arrived 
for  the  final  settlement  of  the  question. 

The  protest,  published  by  Mr.  Barker,  in  the  organ  of  the  govern- 
ment, the  same  day  the  Secretary  published  his  decision,  plainly  in- 
dicates that  he  at  that  time  had  the  depreciation  in  view,  when  he 
said  he  diflered  on  several  points.  There  were  but  two  others,  namely, 
the  effect  of  the  transfer  and  the  continuance  of  the  conditions. 

The  public  mind  is  now  agitated  with  rumors  of  defalcation  and 
peculation  among  many  of  the  public  agentn,  contractors,  and  em- 
ployes of  the  government;  if  it  expects  fidelity  and  faithfulness  from 
them,  the  United  States  must  set  the  example  of  faithfulness  by  the 
prompt,  open,  fair,  and  direct  fulfilment  of  all  its  engagements. 

This  court  cannot  but  be  deeply  impressed  with  the  importance  of 
preserving  the  faith  of  a  nation  which  has  increased  in  population, 
agriculture,  manufactures,  and  commerce,  as  no  nation  ever  before 
increased.  It  cannot  be  expected  to  go  on  in  that  ratio  for  coming 
ages  without  foreign  or  domestic  war.  When  Mr.  Barker  first  visited 
New  York  its  population  was  but  thirty-five  thousand.  Now  it  is 
nearly  a  million,  the  whole  nation  expanding  in  a  ratio  somewhat 
similar.  Look  at  the  enormous  fleets  of  England  and  France;  should 
they  be  sent  to  batter  down  our  cities,  the  revenues  of  the  United 
States  would  not  be  sufficient  to  provide  adequate  means  for  defence. 
It  must,  like  England,  depend  on  its  credit.  The  good  faith  which 
has  ever  marked  that  nation  in  her  financial  engagements  has  sus- 
tained her  in  every  emergency;  and,  if  continued,  will  do  so  until  the 
end  of  time.  This  good  faith  of  England  also  enables  her  to  relieve 
the  wants  of  surrounding  nations.  Look  at  them  all  now,  laboring 
under  frightful  embarrassments,  similar  to  those  which  the  United 
States  experienced  in  the  war  of  1812,  and  which  she  will  assuredly 
feel  should  she  be  again  involved  in  a  war  with  those  powerful  nations, 
if  she  allows  her  plighted  faith  to  be  blighted. 

The  presiding  judge  seems  to  consider  that  because  the  payment  of 
the  President  and  all  the  people  about  Washington  was  in  these  de- 
preciated notes,  and  because  the  banks  of  the  District  gave  them  out 
at  par  for  the  notes  they  discounted,  and  took  them  back  at  par  in  pay- 
ment of  such  notes,  authorized  the  treasury  in  insisting  on  such  depre- 
ciated paper  as  forming  a  proper  standard  by  which  to  settle  this  specie 
contract.  It  should  have  been  recollected  that  such  notes  would  not 
at  the  time  have  purchased  a  loaf  of  bread  beyond  this  ten  miles  square; 
that  Washington  was  not  the  United  States;  that  it  had  not  one-lburth 
of  its  present  population;  no  Capitol,  no  White  House,  and  but  little 
commerce. 

Mr.  Barker  would  ask  how  sailors  and  soldiers  could  resist  this 
oppression,  and  if  their  taking,  from  necessity,  such  paper  in  payment 
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for  most  hazardous  services  can  be  considered  as  changing  the  consti- 
tutional currency  of  the  country. 

Had  there  been  any  legal  authority  for  substituting  a  paper  for  a 
specie  currency,  common  justice  would  require^  in  the  fulfilment  of 
this  contract,  the  value  of  the  notes  of  the  banks  of  New  York,  and 
not  that  of  the  notes  of  this  D'strict,  to  have  been  made  the  basis  of 
settlement.  The  contract  was  made  with  a  citizen  and  resident  of 
New  York.  The  letter  accepting  his  offer  was  addressed  to  him  at 
that  place.  The  contract,  in  the  main,  was  to  be  fulfilled,  as  it  was, 
at  that  place. 

If  anything  could  increase  the  objection  to  substituting  the  notes  of 
non-specie- paying  banks  as  a  specie  standard,  it  would  be  as  was  done 
in  this  case — the  selection  of  the  most  depreciated  bank  notes  in  the 
United  States. 

The  presiding  judge  says  that  it  was  the  duty  of  Secretary  Dallas 
and  Attorney  General  Bush  to  inquire  into  the  matter,  and  from  their 
position  their  opinions  are  entitled  to  great  weight.  His  honor  seems 
to  overlook  the  opinion  of  Judge  Livingston,  of  the  United  States 
Supreme  Court,  and  that  of  nine  professional  members  of  Congress 
from  as  many  different  States,  who  composed  the  Judiciary  Committee, 
whose  especial  duty  it  was  also  to  inquire  into  the  matter,  and  whose 
position  equally  entitled  them  to  great  weight. 

Mr.  Pinkney's  opinion,  from  his  high  character'  as  a  jurist,  and 
from  the  force  of  the  reasons  he  assigned,  was  also  entitled  to  consid- 
eration, although  Mr.  Barker  admits  that  his  professional  brethren 
are  in  the  habit  of  presenting  views  favorable  to  their  clients,  although 
not  more  so  than  the  law  officer  of  the  treasury,  or  the  Secretary,  who, 
the  Attorney  G-eneral  said,  expected  him  to  decide  everything  sub- 
mitted in  favor  of  the  treasury  ;  judges  and  members  of  Congress  are 
presumed  to  be  free  from  such  bias. 

Mr,  Barker  did  suppose  your  honors  would  have  unanimously  con- 
sidered the  proof  sufficient  to  establish  t)iat  it  was  the  intention  of 
those  two  public  functionaries  to  repudiate  the  condition.  This,  if 
your  honors  please,  may  have  been  from  a  mistaken  belief  that  it  was 
called  for  under  the  then  pressing  necessities  of  the  government  to 
enable  it  to  get  a  sufficiency  of  money  to  carry  on  the  war,  or  to  pre- 
vent a  further  depreciation  of  United  States  stock.  Be  this  as  it  may, 
the  proof  of  the  intended  repudiation  is  clearly  established  by  the 
proof  in  this  case.  Mr.  Barker  did  not  suppose  this  court  would  have 
been  influenced  by  the  position  they  occupied,  or  the  fame  which  had 
been  previously  accorded  to  their  legal  acquirements,  further  than  to 
insure  a  careful  consideration  of  the  reasons  they  assigned  for  the 
course  they  pursued. 

Whatever  may  have  been  their  situation,  fame,  or  motive,  Mr.  Bar- 
ker insists  that  their  opinions  are  not  entitled  to  any  weight  beyond 
securing  a  careful  examination  of  the  subject-matter,  which  subject 
Mr.  Barker  has  heretofore  fully  exhausted  ;  consequently  has  only  to 
add,  that  he  cannot  believe  that  a  majority  of  this  court  are  prepared 
to  adopt  the  unsound  doctrines  of  those  two  Philadelphia  lawyers  who 
were  so  much  puzzled  to  find  a  plausible  excuse  for  repudiating  a 
sacred  contract  of  these  United  States. 
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The  former  Bolicitor,  in  his  hrief,  says  the  condition  allowed  hy  Mr. 
Gallatin  to  Messrs.  Girard  and  Parish  never  went  into  operation,  in 
which  he  is  mistaken  ;  it  operated  the  moment  it  was  signed  in  April, 
and  continued  to  operate  on  the  market  as  an  indemnity  against  de- 
preciation until  the  end  of  the  year,  when  it  expired  by  its  own  limi- 
tation. 

Mr.  Gallatin,  besides  granting  the  condition,. put  the  stock  six  per 
cent,  below  the  market  price,  while  Mr.  Campbell  got  two  per  cent, 
more  than  the  market  price.  Mr.  Gallatin's  condition  was  granted 
in  April,  extending  to  any  loan  which  should  be  made  under  any  law 
which  might  be  passed  before  the  last  day  of  that  year. 

It  is  true  that  it  did  not  operate  to  the  prejudice  of  the  treasury, 
for  the  simple  reason  that  no  loan  was  negotiated  during  the  year  on 
terms  more  favorable  to  the  lender. 

The  said  solicitor  might,  with  the  same  propriety,  have  said  that  a 
policy  of  insurance  on  a  ship  at  sea  never  went  into  operation  because 
she  arrived  safe  at  a  foreign  port  prior  to  the  date  of  the  policy. 

The  condition  has  been  made  a  subject  of  complaint  against  Mr. 
Barker,  as  also  against  the  then  Secretary  of  the  Treasury,  neither  of 
whom  was  obnoxious  to  any  unfavorable  imputations  on  that  acconnt. 
The  condition  originated  with  Messrs.  Girard,  Parish  and  Astor,  in 
1813,  and  was,  from  necessity,  agreed  to  by  Mr.  Gallatin,  in  his  con- 
tract for  the  sixteen  million  loan  of  that  year. 

Mr.  Madison  had  received  confidential  letters  from  Mr.  Gallatin, 
one  of  his  peace  messengers  sent  to  Ghent,  saying  that  the  British 
party  in  the  United  States  had  made  the  British  ministry  believe  that 
the  Washington  administration  could  not  obtain  money  enough  to 
open  the  spring  campaign,  and  until  that  delusion  was  eradicated  no 
peace  could  be  made,  and  so  it  turned  out. 

The  prosecution  of  the  war  was  opposed  by  the  most  powerful  poli- 
tical party  ever  organized  to  overthrow  any  administration.  An  ap- 
peal,  by  an  advertisement  from  the  treasury,  to  the  patriotism  of  the 
nation  for  a  loan  of  ten  millions  having  failed  to  bring  forward  bid- 
ders, without  the  condition,  for  half  that  sum,  when  the  whole  twenty- 
five  millions  was  wanted,  not  advertised  for,  lest  so  large  an  amount 
should  alarm  money  lenders.  The  Secretary  had  no  alternative  ;  the 
former  solicitor  said  the  condition  in  question  had  driven  him  from 
office. 

The  value  of  the  condition  depended  on  the  question  of  peace  or 
war ;  the  government,  as  well  as  those  who  lent  their  money,  took 
their  chance.  It  resulted  in  favor  of  the  stockholders ;  why,  then,  not 
yield  to  them  the  benefit  thereof?  They  had  no  voice  in  the  negotia- 
tion— the  government  had  ;  and  had  they  effected,  as  they  expected 
to  have  done,  an  immediate  peace,  the  condition  would  have  been 
valueless.  Both  parties  had  to  abide  the  result ;  and  if  the  treasury 
had  consulted  the  best  interests  of  the  nation,  it  would  have  promptly 
fulfilled  its  obligations.  The  question  before  this  honorable  court  is, 
whether  or  not  it  shall  do  so  now. 

In  place  of  the  anticipated  peace  came  a  communication  to  the  Presi- 
dent from  the  ministers  sent  to  Ghent  to  negotiate  for  peace,  saying 
the  British  had  made  it  a  sine  qua  non  to  commencing  the  negotiation, 
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that  the  United  States  should  withdraw  her  cannon  thirty  miles  from 
the  border  of  the  lakes,  and  agree  never  to  place  another  within  that 
distance  of  our  western  waters,  which  the  President  communicated  to 
Congress  at  the  extra  session  in  the  autumn  of  1814. 

Look  at  the  example  of  Bussia.  She  had  occasion  to  benefit  by 
American  skill  and  enterprise  in  the  construction  of  her  railroads. 
Besides  compensating  the  contractors  liberally,  she  stipulated  that 
they  should  be  entitled  to  a  certain  percentage  on  the  earnings  of  the 
roads.  Soon  after  the  completion  of  the  roads  the  Crimean  war  broke 
out,  and  hundreds  of  thousands  of  soldiers,  with  their  camp  equip- 
ments and  provisions,  were  transported  on  the  read';  the  fare  amounted 
to  millions,  which  was  not  contemplated  or  provided  for  when  the 
contractors'  agreement  was  made,  yet  she  paid  the  contractors  the 
millions,  estimating  the  fare  for  all  the  soldiers  and  the  freight  for  all 
the  army  equipments  according  to  a  scale  which  had  been  originally 
agreed  on  for  ordinary  passengers  and  freight. 

This  differs  from  Mr.  Barker's  case  only  from  the  fact  that  such  an 
occurrence  was  not  contemplated  when  the  contract  was  made  with 
Bussia,  and  in  Mr.  Barker's  case  all  parties  knew  that  there  would  be 
a  great  depreciation  of  stock  in  case  the  war  continued. 

Suppose  the  United  States  made  a  treaty  with  Holland,  which  stipu- 
lated, after  enumerating  several  privileges,  that  she  should  thereafter 
be  placed  on  an  equal  footing  with  the  most  favored  nations ;  and 
that,  subsequently,  Holland  made  a  treaty  with  the  other  nations, 
granting  the  privilege  of  navigating  the  Rhine,  extending  the  same 
to  the  United  States,  and  then  making  a  treaty  with  Great  Britain, 
giving  her  the  additional  privilege  of  trading  with  her  Spice  islands 
in  the  Indian  ocean,  denying  this  to  the  United  States,  interpreting 
the  treaty  with  us  as  only  conferring  the  privilege  she  might  grant 
others  in  her  next  treaty,  would  not  the  United  States  go  to  war  to 
enfoice  compliance  with  the  common-sense  construction  of  her  treaty  ? 

So  great  was  the  difficulty  in  obtaining  money  that  the  treasury 
was  totally  unable  to  procure  that  which  remained  of  the  ten  millions 
uncontracted  for  on  the  2d  of  May,  less  than  one  million,  although  it 
had  the  aid  of  Cashier  Whann,  and  through  him  glutted  the  Phila- 
delphia market,  (see  treasury  report  to  Congress  of  the  23d  of  Sep- 
tember ;)  and  so  universal  was  the  opinion  that  Mr.  Barker  could  not 
furnish  the  money  he  had  promised,  that  the  treasury  held  under  con- 
sideration a  proposition  from  Messrs.  Astor,  Parish,  and  Donald,  to 
allow  them,  until  the  first  instalment  was  received,  to  import  British 
fabrics  through  Canada,  the  avails  of  which  was  to  be  lent  to  the 
United  States. 

Mr.  John  Donald,  of  Baltimore,  and  Mr.  David  Parish  were  at 
Washington.  These  gentlemen  assured  the  Secretary  that  it  was  im- 
possible for  Mr.  Barker  to  furnish  the  first  instalment ;  and  so  confi- 
dent of  this  were  they,  that  they  tarried  in  Washington  until  the 
result  was  known.  On  it  depended  the  success  of  that  negotiation. 
On  receiving  notice  from  the  New  York  banks  that  Mr.  Barker  had 
placed  with  them  a  million  of  dollars,  without  the  aid  of  stock  or 
patronage  from  the  banks,  subject  to  the  order  of  the  treasury,  the 
Secretary  informed  the  gentlemen  in  attendance  that  the  money  was 
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forthcoming.  They  exclaimed,  "  impossible ! "  and  would  not  believe 
it  until  the  Secretary  exhibited  the  letters  announcing  the  receipt  of 
the  money,  which  terminated  the  scheme  for  introducing  British 
fabrics  in  time  of  war.  How  far  they  had  influenced  the  withholding 
the  stock  and  the  conduct  of  the  treasury  clerk  could  not  be  ascer- 
tained. 

The  wisdom  of  the  last  loans  of  Mr.  Campbell,  which  gave  effect  to 
the  condition  with  Mr.  Barker,  has  also  been  questioned  and  severely 
criticised  by  persons  unacquainted  with  or  unwilling  to  consider  the 
circumstances  under  which  these  loan  were  made,  viz : 

The  ruins  of  your  Capitol  were  still  smoking,  and  the  neighboring 
city  of  Alexandria  in  possession  of  the  British,  who  at  the  very  mo- 
ment were  sacking  the  flour  stores  in  full  view;  the  British  forces  be- 
sieging Baltimore  by  sea  and  land;  no  money  in  the  treasury — not 
enough  to  move^  clothe,  or  feed  a  single  regiment;  the  army,  which 
had  retreated  from  Bladensburg,  assembled  at  Montgomery  court- 
house, without  a  pound  of  beef,  pork,  or  bread,  to  subsist  upon.  Will 
any  American  say  that  Baltimore  was  not  to  be  defepded,  or  that  our 
army  was  not  to  be  fed  or  clothed? 

The  receipts  from  duties  cut  off  by  the  extension  of  the  blockade  to 
the  whole  of  the  New  England  coast,  the  express  object  of  which  was 
to  aid  in  the  scheme  for  embarrassing  the  United  States  Treasury; 
this  nation  lefl,  by  an  unexpected  European  peace,  to  combat  Britain 
single-handed;  an  appeal  by  the  treasury  to  the  patriotism  of  the 
people,  through  the  newspapers,  immediately  preceding  the  invasion 
of  Washington,  for  a  loan  of  only  six  millions,  not  producing  bids 
for  three  millions;  the  Secretary's  health  undermined  by  the  subtle- 
tlies  of  clerks  and  the  perplexities  of  an  offlce  with  the  details  of 
which  he  was  not  at  any  time  familiar.  Such  a  frightful  array  of 
circumstances  would  have  induced  most  men  to  prefer  retirement, 
which  Mr.  Campbell  avoided  until  he  was  prostrated  by  sickness. 

Mr.  Bacon,  the  Comptroller  of  the  Treasury,  also  retired  from 
office  at  about  the  same  time,  and  from  the  same  causes.  The  follow- 
ing letter  from  him  gives  a  faint  view  of  the  affairs  of  the  nation  at 
that  time: 

Washington,  August  10,  1814. 

Dear  Sir:  You  will  perceive  that  Congress  are  called  for  the 
19th  of  September.  I  presume  that  nothing  can  be  inferred  from 
this  in  regard  to  our  future  prospects  of  peace,  either  good  or  bad, 
only  that  about  that  period  it  may  probably  be  known  with  tolerable 
certainty  whether  it  is  to  be  peace  or  war,  and  measures  may  be  taken 
accordingly.  It  is  probable,  too,  that  the  Executive  now  realizes 
(for  it  is  impossible  that  he  should  not)  the  distressing  deficiency 
which  then  must  exist  in  our  pecuniary  means,  and  wishes  Congress 
here  to  devise  some  mode  of  meeting  this  exigency,  or  at  least  to 
divide  with  him  the  dread  responsibility  which  this  state  of  things 
brings  with  it,  and  perhaps  for  the  purpose  of  merely  ^'  doing  wme- 
tiling y'  without  any  very  distinct  views  as  to  what  that  something  is 
to  be. 

Yours  of  the  8th  instant  is  received,  and  its  contents  noticed. 
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The  Secretary  of  the  Treasury  is  really  much  unwell,  and  looks 
broken  dovm.  I  am  a  good  part  of  the  time  but  little  better;  indeed, 
my  good  sir,  it  is  in  truth  pretty  disconsolate  and  sorrowful  times 
here,  I  can  assure  you. 

Your  friend,  &c., 

EZ.  BACON. 
Mr.  J.  Baresb. 

On  retiring  from  office  Mr.  Campbell  says  to  Congress,  among  other 
things,  that  '^taking  into  consideration  the  expectation  then  (May 
2,  1814)  entertained  of  an  early  return  of  peace,  and  the  importance 
of  maintaining  the  public  credit,  by  sustaining  the  price  of  stock  in 
the  meantime,  and  also  considering  the  measure  was  sanctioned  by 
precedent,  it  was  agreed  to  accept  the  loan  with  that  condition.  Had 
the  sum  to  which  the  condition  was  annexed  been  rejected,  the  conse- 
quence would  have  been  to  reduce  the  amount  obtained  to  less  than 
y5, 000,000^  a  sum  altogether  inadequate  to  the  public  demands;  or, 
by  depressing  the  stock  to  85  per  cent.,  to  have  obtained  only  a  little 
more  than  $6^000,000,  which  would  still  have  been  insufficient  to  an- 
swer the  purposes  of  government." — (American  State  Papers,  vol.  11, 
page  841.) 

This  statement  of  the  Secretary  of  the  Treasury  shows  how  impor- 
tant the  allowance  of  the  condition  was  to  the  United  States,  without 
which  it  could  not  obtain  money  to  sustain  the  credit  of  the  uation  or 
prosecute  the  war  then  raging. 

The  contracts  for  tbe  ten  million  loan  was  announced  on  the  4th  of 
May,  1814,  in  the  National  Intelligencer,  then  the  organ  of  the  ad- 
ministration, in  the  following  language  : 

**  The  Loan. — The  books  of  subscription  to  the  loan  of  ten  millions 
of  dollars  for  the  service  of  the  present  year  were  closed  on  Monday, 
according  to  public  notice.  More  than  the  required  amount  was 
offered,  at  88  for  one  hundred  dollars  of  stock — bein^  the  same  terms 
on  which  the  loan  was  obtained.  Thus  perished  the  hopes  of  faction, 
withered  and  blasted  by  the  discernment  and  patriotism  of  the  mo- 
neyed men  in  this  community." 

This  announcement  plainly  indicates  the  anxiety  the  administra- 
tion felt  for  the  success  of  the  loan;  it  confided  implicitly  in  its  moral 
influence  on  the  negotiations  then  going  on  at  Ghent  for  peace,  but 
for  which  the  condition  would  not  have  been  granted.  After  declar- 
ing war,  ministers  would  not  have  been  sent  abroad  to  solicit  peace  if 
there  had  not  been  a  pressing  necessity;  it  had  to  be  continued,  how- 
ever great  the  sacrifice,  until  honorable  terms  could  be  obtained  from 
the  enemy  we  had  challenged  to  battle. 

The  condition,  says  the  Secretary,  was  accepted  to  maintain  public 
credit.  What  better  evidence  could  there  be  to  estaolish,  that  it  was 
the  intention  of  the  government  that  the  condition  should  extend  to 
the  end  of  the  loan?  Could  it  be  possible  that  it  contemplated  aban- 
doning its  best  interest  in  the  middle  of  the  war,  thus  giving  up  the 
ship  ?  A  captain  would  as  soon  cut  away  the  mainmast  of  his  ship 
in  the  middle  of  the  ocean,  or  cast  overboard  his  sheet-anchor  when 

Rep.  C.  C.  258 23 


354  •  R.    R.   WARD  AND  OTHERS 

half-seas  over.     Was  it  not  as  important  to  sastain  the  price  of  the 
stock  to  the  end  of  the  war  as  it  was  at  any  intermediate  period? 

Ist.  The  presiding  judge  says  "  that  he  considers  the  benefit  of  the 
condition  passed  with  the  stock  to  the  assignee;  that  it  was  the  object 
of  the  condition  to  increase  the  value  of  the  stock ;  and  to  give  the 
condition  fully  that  effect,  it  must  be  considered  to  have  been  insepa- 
rable from  the  stock." 

It  would  be  far  more  reasonable  to  suppose  the  quarter's  interest 
which  had  occurred  passed  to  the  assignee  with  the  stock,  becaase 
the  interest  is  mentioned  on  the  face  of  the  stock  certificates  when  the 
condition  is  not,  yet  the  quarter's  interest  which  had  become  due 
never  passes  with  the  stock  to  the  assignee. 

It  certainly  was  the  object  of  the  condition  to  give  additional  value 
to  the  stock,  by  guarding  the  holders  against  depreciation  while  kdd 
by  them. 

2d.  How  were  those  who  wished  to  invest  their  money  to  know  of 
the  condition  ?  None  but  well-read  lawyers  and  large  dealers  in  stock 
could  be  presumed  to  be  familiar  with  the  details  of  all  the  unpub- 
lished treasury  records. 

3d.  Those  who  had  read  the  treasury  records  knew  of  the  con- 
dition, and  wished  to  purchase  the  stock  subsequent  to  the  second 
contract,  were  bound  to  have  believed  that  the  United  States  had  kept 
their  faith  with  those  who  held  the  stock  when  more  favorable  terms 
were  allowed,  by  issuing  to  them  the  additional  stock  on  the  happen- 
ing of  that  event.  The  allowance  was  to  have  been  in  stock,  not 
money;  therefore  the  poverty  of  the  treasury  was  not  any  impediment 
to  a  punctual  performance  of  a  manifest  duty. 

Depriving  the  holders  of  the  benefit  which  accrued  while  they  held 
the  stock  had,  what  it  was  sure  to  do,  a  depressing  effect  on  its  market 
price  ;  a  contrary  effect  to  what  the  presiding  judge  considers  to  have 
been  the  intent  of  the  condition. 

If  it  had  been  the  intention  of  the  treasury  for  the  whole  benefit 
to  follow  the  stock,  and  to  be  inseparable  therefrom  until  the  whole 
was  exhausted,  it  certainly  would  not  have  used  the  words  "  who 
then  held  the  stock,  or  any  part  of  it,"  and  it  would  have  placed  the 
condition  on  the  certificates  of  stock.  This  court  certainly  are  not 
prepared  to  disregard  the  rule  of  law  which  has  been  observed  all  over 
the  world  for  countless  ages,  viz  :  that  every  word  used  in  a  contract 
must  have  an  interpretation,  and  such  as  best  harmonizes  with  the 
context  of  the  whole  document.  The  law  forms  a  part  of  every  con- 
tract, whether  mentioned  or  not.  It  does  not  allow  that  to  be  done 
indirectly  which  cannot  be  done  directly. 

Mr.  Barker  would  ask,  what  could  have  been  the  meaning  of  the 
wordd  **  who  then  held  the  stock,  or  any  part  of  it,"  if  his  construction 
thereof  is  not  irresistible  ? 

If  the  condition  was  indivisible  and  inseparable  from  the  stock, 
passing  with  it  to  the  assignee,  the  benefit  could  not  have  been  claimed 
unless  it  ceased  to  operate  on  making  the  second  contract,  the  law  not 
yet  having  been  exhausted. 

That  the  benefit  of  the  condition  which  might  accrue  after  the 
assignment  passed  with  the  stock  to  the  assignee  has  not  been  ques- 
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tioned  by  Mr.  Barker  ;  he  however  admits  that  if  the  second  contract 
terminated  the  condition,  that  no  such  further  benefit  could  have  been 
anticipated  by  any  party. 

The  act  of  Congress  of  the  26th  of  February,  1853,  has  been  relied 
on  to  defeat  some  of  the  assignments  presented  in  support  of  the  claim 
of  plaintiffs;  it  is  to  be  presumed  that  no  law  will  be  held  to  infringe 
the  right  of  a  debtor  to  transfer  his  assets  to  his  creditors.  Be  that 
as  it  may,  the  transfer  for  the  benefit  of  my  creditors  was  made  thirty- 
three  years  before  the  said  act  of  Congress  was  passed. 

The  other  assignments  are  mere  confirmatives  of  titles  originating 
at  dates  even  more  ancient;  hence  Mr.  Barker  does  not  think  it  useful 
to  discuss  the  provisions  of  that  law  further  than  to  say  he  considers 
questionable  the  constitutionality  of  all  laws  which  impair  the  right 
of  a  citizen  to  do  as  he  chooses  with  his  own,  provided  he  does  not  by 
such  use  encroach  upon  the  rights  of  others. 

The  presiding  judge  having  considered  the  acknowledgment  and 
verification  before  a  commissioner  of  this  court  as  nothing,  further 
evidence  in  most  cases  of  the  execution  of  the  various  documents  in 
evidence  has  been  adduced. 

Mr.  Barker,  considering  this  honorable  court  clothed  with  authority 
similar  to  that  of  a  congressional  committee,  has  not  supposed  it 
necessary  to  produce  further  evidence  than  was  necessary  clearly  to 
establish  the  equity  of  the  claim.  At  all  events,  sufficient  will  be 
found  in  the  record  to  enable  this  honorable  court  to  decide  all  the 
questions  contended  for.  That  done,  and  if  Congress  should  sanction 
aa  allowance,  Mr.  Barker  is  confident  that  the  right  parties  to  receive 
it  will  be  recognized,  without  subjecting  the  plaintiffs  to  further  ex- 
pense to  overcome  technicalities,  to  accomplish  which  the  expense  has 
already  been  enormously  large. 

The  reason  assigned  by  Mr.  Rush,  the  Attorney  General,  for  his 
extraordinary  opinion,  was  convenience  of  executioa. 

The  imagined  inconvenience  was  occasioned  by  the  impolitic  change 
made  by  the  treasury  from  the  original  proposition  of  Mr.  Barker  ; 
illusory  as  this  was,  it  could  not  apply  if  the  second  contract  termi- 
nated the  condition. 

A  moment's  consideration  must  convince  every  man  acquainted  with 
finance  and  accounts  that  there  could  not  have  been  any  inconvinience 
in  onA  issue  of  supplemental  stock  to  those  who  held  the  original 
stock,  when  more  lavorable  terms  were  allowed,  than  there  was  in 
paying  the  dividends  to  those  who  held  the  stock  on  quarter  day.  If 
there  had  been  inconvenience,  it  would  not  have  furnished  an  adequate 
reason  for  departing  from  the  plain  common-sense  meaning  of  the 
language  of  the  contract. 

If  Mr.  Dallas  had  confidence  in  the  opinion  of  the  Attorney  G-eneral, 
why  did  he  not  act  on  it,  and  go  on  borrowing  under  the  twenty-five 
million  law  ?  What  occasion  was  there  for  new  laws  if  the  condition 
had  been  fulfilled  and  exhausted  by  Mr.  Campbell's  second  contract? 
The  twenty-five  million  law  was  full  authority,  unlimited  as  to  the 
price  to  be  paid  for  the  money  to  be  borrowed ;  the  conclusion  is  irre- 
sistible that  Mr.  Dallas  considered  the  condition  would  apply  to  all 
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further  loans  under  the  twenty-five  million  law,  or  he  would  not  haye 
placed  that  law  on  the  shelf  and  asked  for  new  laws. 

Mr.  Dallas  adopts  the  opinion  of  the  Attorney  General,  without 
putting  forth  any  other  reason  therefor.  Mr.  Barker  insists  that  the 
consideration  of  his  adoption  should  he  limited  to  the  reason  assigned, 
regardless  of  who  put  it  forth  or  who  adopted  it. 

The  presiding  judge  having,  in  the  opinion  he  rendered,  referred 
to  what  Messrs.  Rush,  Dallas,  and  Crawford  said,  which  view  of  the 
subject  has  to  go  before  Congress^  and  consequently  to  have  an  in- 
fluence on  that  body,  Mr.  Barker  would  have  been  greatly  obliged  to 
his  honor  if  he  had  also  presented  the  views  of  President  Madison, 
Judge  Livingston,  William  Pinckney,  and  the  Judiciary  Committee 
of  Congress,  all  of  whom,  with  the  exception  of  the  President,  ga?e 
opinions  diametrically  opposite  ;  and  from  what  Mr.  Dallab  said,  after 
his  interview  with  the  President,  (see  his  letter  of  the  22d  of  Novem- 
ber,) it  is  to  be  inferred  that  Mr.  Madison  entertained  similar  opinions 
to  those  put  forth  by  the  Judiciary  Committee,  who  said  **it  wonld 
be  eminently  just  and  proper  that  the  accounting  officers  of  the 
treasury  should  be  authorized  to  hear  testimony  as  to  the  fact  and 
amount  of  depreciation,  in  order  that  the  faith  of  the  government  may 
be  redeemed,  and  the  legal  rights  of  the  parties  under  their  contract 
with  the  government  secured  by  paying  the  amount  found  to  be  due.'' 

Why  should  Mr.  Crawford  bay  that  no  loans  had  been  made  on 
more  favorable  terms,  if  he  did  not  suppose  that,  if  there  l^ad  been, 
the  condition  would  have  been  applicable  thereto.  Mr.  Crawford  and 
Mr.  Loughborough  both  say  they  considered  it  the  duty  of  the  treasury 
to  apprise  the  public  that  the  condition  did  not  remain  open,  lest  they 
should  pay  too  much  for  the  stock.  It  was  strange  that  they  should 
have  felt  such  tender  sympathy  for  those  who  had  withheld  their 
money  from  the  government  when  it  was  in  its  greatest  need,  omitting 
to  tell  the  public  that  it  had  also  been  determined  to  leave  the  ques- 
tion open  ior  the  decision  of  Congress,  without  impairing  their  rights 
or  embarrassing  their  remedies,  as  set  forth  in  the  Acting  Comptroller's 
letter  of  the  24th  of  November.  This  much  was  certainly  due  to  those 
who  had  furnished  the  sinews  of  war. 

Mr.  Blair,  the  former  solicitor,  says  in  his  last  brief,  page  7  :- 

**  It  is  evident,  however,  that  Barker  urged  then,  as  now,  that  his 
bid  contemplated  reserving  to  himself,  as  contractor,  and  distinct  from 
the  stock,  the  benefit  of  the  condition." 

The  certificates  of  stock  issued  under  it  did  not  express  that  the 
holders  were  to  have  the  benefit  of  any  such  condition  ;  and  it  appears 
by  Mr.  Crawford's  letter,  (Claims,  p.  824,)  that  the  stack  was  not 
quoted  in  the  market  at  higher  rates  than  other  stock  ;  showing  that 
the  holders  and  others  were  not  aware  that  it  was  at  all  more  valuable 
than  other  stock,  which  goes  far  to  prove  that  they  were  not  aware  of 
the  conditions  attached  to  it  by  the  letter  to  Barker. 

The  solicitor  was  mistaken  in  supposing  Mr.  Barker  claimed  as 
contractor.  He  has  always  insisted  that  the  benefit  enured  to  those 
who  held  the  stock,  when  more  favorable  terms  were  allowed.  The 
inference  drawn  by  the  former  solicitor  from  the  omission  to  place 
the  condition  on  the  stock  certificates^  and  from  the  market  price  of 
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the  stock,  goes  far  to  prove  that  the  presiding  jadge  was  in  error 
in  supposing  subsequent  holders  purchased  with  a  view  of  benefiting 
by  that  part  of  the  condition  which  had  been  established  by  the  con- 
tracts made  before  they  purchased  the  stocky  and  that  they  gave  more 
for  it  on  that  account. 

The  former  solicitor  says,  in  his  second  brief,  page  10,  among  other 
things,  when  speaking  of  the  contract : 

'^  It  bears  the  marks  of  the  banking  art  in  every  feature,  and  has 
especially  those  which  show  it  to  be  the  work  of  a  proficient,  in 
securing  the  banker  against  the  risk  of  loss  under  all  contingencies, 
and  putting  the  borrower  at  his  mercy,  and  in  turning  even  the  mis- 
fortunes and  losses  of  the  debtor  to  account.  It  was  in  these  particu- 
lars an  achievement  in  finance  that  Rothschild  himself  might  have 
envied." 

Again  he  says,  in  his  brief,  page  12 : 

^'The  arbitrary  standard  fixed  by  law  operates  so  onerously  on 
such  times  that  it  rarely  happens  even  that  those  who  have  to  coerce 
payment  of  their  dues  by  help  of  the  courts,  and  have  it  collected  on 
execution,  exact  it  in  specie,  although  their  legal  right  to  it  is  unques- 
tionable." '-The  man  who  exacts  it  from  his  debtor  is  deservedly 
odious,  because  he  is  taking  from  him,  in  fact,  property  much  beyond 
the  consideration  given." 

The  said  solicitor,  in  his  argument,  stated  that  the  condition  had 
driven  the  Secretary  of  the  Treasury  from  office. 

All  this  is  strange  doctrine  to  be  advanced  by  the  advocates  of  law 
and  order,  and  especially  by  the  United  States,  in  justification  of  their 
refusing  to  fulfil  a  plain  and  positive  contract,  the  fulfilment  of  which 
the  said  solicitor  admits  Mr.  Barker  had  established  a  legal  right  to 
require.  When  Mr.  Foster,  chairman  of  a  congressional  judicial 
committee,  called  upon  the  treasury  for  information.  Secretary  Wood- 
bury and  ([Comptroller  Anderson  report  that  they  could  add  nothing 
to  Mr.  Barker's  statement. — (See  pages  8  and  9  of  the  report  of  the 
Judiciary  Committee.) 

The  testimony  on  file  in  this  case  shows  that  Secretary  Guthrie  was 
in  error  in  what  was  stated  in  his  letter,  (see  pa{;e  8  of  the  report  of 
the  Judiciary  Committee ;)  also  that  he  was  mistaken  in  what  was 
stated  in  his  reply  to  a  call  from  this  conrt.  His  honesty  cannot  be 
questioned  ;  those  errors  arose  from  a  want  of  diligence  on  the  part  of 
clerks  whose  duty  it  was  to  have  furnished  the  Secretary  with  cor- 
rect information,  which  they  did  not  do;  this  goes  far  to  illustrate  the 
difference  between  negative  and  affirmative  proof. 

The  original  petition  to  Congress  (see  page  44  of  the  report  of  the 
Judiciary  Committee)  says: 

**  As  the  stock  certificates  issued  subsequently  to  the  30th  of  No- 
vember, 1814,  had  inserted  on  their  face  a  declaration  which  precludes 
all  subsequent  purchasers  from  claiming  any  implied  rights  to  any 
farther  benefit  from  said  conditions,  and  as  Mr.  Barker  continued  to  be 
the  proprietor  of  most  of  the  stock  on  which  this  part  of  his  claim  i« 
foanded  until  after  that  date,  your  memorialists  are  persuaded  that 
the  elaims  of  Mr.  Barker,  in  this  particular,  are  most  equitable  and 
sound." 
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Mr.  Barker  says,  id  hi8  supplemental  brief,  ^* that  he  suffered  by 
the  effect  of  the  law  of  the  3d  of  March,  1815,  authorizing  another 
large  loan,  and  borrowing  under  it  when  about  one  half  of  the  twenty- 
five  million  loan  remained  unexhausted." 

Mr.  Barker  would  ask,  how  he  could  have  suffered  by  that  law  if 
the  stock  was  not  held  by  him  or  for  his  benefit  ? 

Mr.  Barker,  in  his  supplemental  brief,  page  1,  enumerates  many  of 
those  irom  whom  he  claims  to  derive  title  as  holding  the  stock  on  the 
31st  December,  1814.  Mr.  Barker,  in  all  his  arguments  before  this 
court,  insisted  that  those  who  held  the  stock  when  more  favorable 
terms  were  allowed  were  entitled  to  the  benefit  thereof. 

Mr.  Blair,  in  his  second  brief,  said,  on  page  4 : 

''  Mr.  Barker  came  to  Wasbington  immediately  on  the  making  of 
contract  B,  and  was  continuously,  till  the  20th  of  November,  endeav- 
oring to  get  the  supplemental  stock  issued." 

It  was  begging  the  question  for  the  treasury  to  proclaim  an  adverse 
decision  before  any  such  claim  was  made,  when,  if  there  should  bean 
occurrence  justifying  it,  other  ministers  might  be  in  power  who  might 
take  a  different  view  of  the  subject. 

His  honor,  Judge  Loring,  suggests  that  interest  on  the  supplemen- 
tal stock  to  be  allowed  for  the  depreciation  should  run  from  the  time 
when  the  depreciated  notes  were  received. 

This  question  was  discussed  with  the  treasury  in  relation  to  the  10 
per  cent,  supplemental  stock  issued,  and  decided  that  the  interest 
should  commence  at  the  same  time  it  commenced  on  the  original  stock.— 
(See  the  Attorney  General's  opinion,  and  Mr.  Dallas's  public  notice 
to  the  stockholders.)  It  commenced  on  all  the  contracts  at  the  pe- 
riods when  the  funds  were  received.  The  supplemental  stock  now 
claimed  and  the  supplemental  stock  issued  should  draw  interest  from 
the  same  date;  further  reflection,  I  think,  will  convince  his  honor  that 
such  is  the  true  construction  of  all  the  contracts;  if  he  should  continue 
to  think  otherwise,  his  opinion  would  be  cheerfully  acquiesced  in  by 
the  plaintiffs. 

Mr,  Barker's  conduct  was  viewed  very  differently  by  President 
Madison,  Mr.  Monroe,  Secretary  of  State,  Doctor  Tucker,  Treasurer  of 
the  United  States,  and  Mr.  Gholson,  a  member  of  Congress.  Vir- 
ginians will  ever  cherish  great  respect  for  those  her  noble  sons. 
What  thought  Mr.  Campbell,  the  Secretary  of  the  Treasury,  and  Mr. 
Ingersoll,  member  of  Congress  from  Philadelphia,  the  friend  of  Mr. 
Madison. — (See  their  correspondence  pending  these  difficulties.)  In 
addition  to  other  marks  of  continued  confidence,  the  Treasurer  of  the 
United  States  remitted  to  Mr.  Barker,  long  after  peace  was  concluded, 
unsolicited  and  without  security,  about  one  hundred  and  twenty  then- 
sand  dollars,  to  be  invested  in  exchange  in  his  discretion. 

Mr.  Barker  commends  to  the  serious  consideration  of  this  court  the 
course  pursued  in  relation  to  the  new  testimony,  which  had  very  little 
to  do  in  establishing  the  indebtedness  of  the  defendants,  relating 
almost  exclusively  to  the  division  of  the  allowance  claimed  when  it 
should  be  made,  in  which  the  defendants  have  not  any  other  interest 
than  to  see  that  others  could  not  subsequently  claim  what  should  be 
allowed  to  plaintiffs. 

The  exclusion  of  plaintiffs'  councel  when  the  examination  of  wiU 
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nesses  took  place,  the.  import  of  the  cross-interrogations  propounded 
to  witnesses,  as  well  as  the  solicitor's  brief  filed  in  opposition  to  the 
allowance  of  a  new  trial,  all  go  to  characterize  the  defence. 

So  far  as  the  transfers  are  concerned,  Kfr.  Barker  thinks  this  court 
should  consider  the  question  as  between  those  who  by  the  treasury 
books  held  the  stock  when  naore  favorable  terms  were  allowed  and  the 
plaintiffs.  In  doing  so,  they  will  find  it  difficult  to  suppose  those 
holders  could,  in  defiance  of  the  testimony  they  have  furnished,  main- 
tain a  claim  against  the  United  States  for  that  which  may  have  been 
paid  to  the  plaintiffs  in  this  case  pursuant  to  a  decree  of  this  court 
rendered  on  such  testimony. 

The  said  solicitor's  brief  says : 

^'  How  does  it  violate  the  contract  with  Barker  to  allege  that  depre- 
ciated paper  was  accepted  from  Smith  and  others  in  payment  for 
stock?" 

"  Suppose  the  United  States  had  accepted  horses  or  cattle,  or  muni- 
tions of  war,  at  a  fixed  rate,  so  taken  because  accepted  of  the  United 
States  at  like  rates,  or  for  any  other  reason  of  convenience,  does  this 
arrangement  affect  the  terms  or  the  contract  under  which  the  payments 
were  made  and  to  which  alone  reference  is  made  in  the  contract  with 
Barker?" 

The  answer  to  these  questions  is  very  plain,  dependent  on  whether 
or  not  bank  notes,  horses,  cattle,  and  munitions  of  war  were  received 
at  prices  above  their  value  in  legal  currency  in  payment  for  stock;  if 
they  were,  it  would  enable  the  contractors  to  supply  the  market  with 
stock  on  better  terms  than  were  allowed  Mr.  Barker,  and  thereby  defeat 
the  whole  indemnity  promised  by  the  terms  of  the  contract  with  him. 
A  baker,  who  had  agreed  to  supply  your  army  with  a  stipulated  num- 
ber of  pounds  of  bread,  might,  with  as  much  propriety,  claim  the 
right  to  weigh  it  by  weights  which  had  been  clipped,  and  a  manufac- 
turer who  had  agreed  to  supply  your  army  with  a  stipulated  number 
of  yards  of  cloth,  to  measure  it  by  a  yard-stick  the  length  of  which 
had  been  reduced  one-fourth,  as  to  test  the  condition  allowed  Mr.  Bar- 
ker by  any  other  than  the  legal  currency.  No  court  of  equity  or  law 
will  sanction  the  monstrous  doctrine  of  doing  indiiectly  what  the  law 
forbids  to  be  done  directly. 

Your  honors  must  have  traced  Mr.  Barker's  course  step  by  step 
from  the  commencement  to  the  present  time,  and  therefore  know  full 
well  how  far  he  has  merited  such  treatment  and  such  denunciations. 
There  was  not  any  skill  exerted  in  the  matter  by  either  party.  The 
condition  was  required  as  matter  of  necessity — a  prudent  precaution — 
and  allowed  as  a  matter  of  still  greater  necessity.  Its  importance  and 
value  depended  altogether  on  the  question  of  peace  or  war,  in  settling 
which  Mr.  Barker  had  not  any  hand.  The  negotiations  then  pending 
did  not  terminate  in  the  speedy  peace  anticipated  by  the  administra- 
tion^ and  thus  the  chances  turned  against  the  United  States;  and  if  it 
had  promptly  and  honorably  fulfilled  the  contract  to  the  letter,  they 
would  have  far  better  sustained  the  honor  of  the  nation  than  was  done 
by  certain  treasury  officers  in  their  devices  to  evade  the  obligations 
imposed  by  the  condition  which  had  been  allowed,  which  cannot  be 
viewed  in  any  other  light  than  that  of  an  attempted  repudiation. 
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What  was  Mr.  Barker's  course  when  the  government  were  in  the 
greatest  need  of  money  to  support  the  war,  and  when  a  public  appeal 
to  the  patriotism  of  the  people  had  failed  ?  He  said,  here  are  millions, 
take  them  without  price,  and  go  all  over  the  world  and  borrow  as 
much  more  as  you  want,  allowing  me  the  same  terms  yon  allow 
others. 

The  particulars  of  this  case  will  be  read  and  commented  on  with  the 
deepest  interest  in  after  ages,  after  your  honors,  the  plaintiffs,  their 
counsel,  and  the  remaining  few  of  those  who  have  acted  conspicuously 
in  the  matter  shall  be  gathered  home  to  their  Father ;  it  will  form  an 
important  page  in  the  history  of  our  common  country,  exhibiting  its 
weakness,  its  power,  its  observance  of  national  faith,  the  perils  to 
which  its  political  institutions  were  exposed,  its  narrow  escape  from 
having  to  yield  to  the  unjust  requirements  of  Britain,  and  finally,  the 
conduct  of  political  partizans. 

Its  fair  fame  is  now  in  the  hands  of  this  honorable  court,  who  Hr. 
Barker  cannot  believe  will  ever  sanction  the  doctrine  of  repudiation. 
If  that  indelible  blemish  is  to  be  inscribed  on  the  history  of  this 
republic,  your  honors  will  doubtless  leave  the  work  to  be  done  by 
Congress,  who  are  clothed  with  discretionary  power  not  accorded  to 
courts  of  law,  and  not  be  induced  to  share  with  them  in  such  renown. 
On  two  occasions  its  Judiciary  Committee  have  unanimously  set  their 
faces  against  all  departure  from  a  legal  currency  as  the  true  standard 
by  which  the  contract  in  question  should  be  liquidated  and  settled; 
and  whenever  Congress  shall  finally  pass  on  the  question,  it  is  to  be 
presumed  that  it  will  sustain  that  doctrine,  especially  so  if  they  feel 
the  same  obligation  to  be  guided  by  the  law  and  the  evidence  which 
is  imposed  on  courts  of  law. 

Should  this  court  adopt  a  depreciated  paper  currency,  and  Congress 
should  overrule  it,  the  reflection  would  be  painful;  not  so,  if  Congress 
should  refuse  to  sanction  a  metallic  currency,  the  only  currency  known 
to  the  Constitution  and  the  law.  The  members  not  considering  them- 
selves bound  to  respect  the  decisions  of  this  court,  they  should  not  be 
encouraged  to  shift  off  on  it  a  responsibility  belonging  to  themselves. 

It  has  been  urged,  in  justification  of  adopting  the  depreciated  bank 
notes  of  the  District  of  Columbia  as  the  proper  standard  by  which  to 
settle  the  contract  in  question,  that  the  President  and  others  about 
Washington  accepted  such  paper  in  payment  of  their  salaries;  it  should 
be  remembered  that  such  paper  would  not  pay  any  description  of  debts 
at  New  York,  where  they  were  at  a  discount  of  from  4  to  6  per  cent, 
greater  than  the  notes  of  the  New  York  banks. — (See  R'd  Smith's  tes- 
timony.) Your  honors  will  be  pleased  to  bear  in  mind  that  the  good 
people  about  Washington  who  accepted  from  the  United  States  depreci- 
ated paper  at  par  had  no  alternative  between  that  and  starvation,  the 
courts  being  all  closed  against  them.  If  the  paper  system  is  to  be 
adopted,  common  justice  would  seem,  even  in  that  case,  to  entitle  the 
plaintiff  to  this  difference.  Mr.  Barker  being  a  citizen  of  New  York, 
the  letter  accepting  his  offer  addressed  to  him  at  that  place,  the  money 
paid  by  him  there. 

The  injurious  effect  of  the  treasury  decision  cannot  be  better  illus- 
trated than  by  reference  to  the  case  of  Messrs.  Baring  Brothers,  of 
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London^  who,  according  to  the  treasury  returns  in  evidence,  held  a 
large  amount  of  stock  in  the  ten  million  loan  on  the  Slst  Decem- 
ber, 1814,  placed  on  the  treasury  books  to  their  credit  subsequent  to 
the  Slst  August,  the  date  of  the  contract  allowing  more  fi&vorable 
terms  for  portions  of  the  twenty-five  million  loan,  than  had  been 
allowed  for  the  ten  millions,  which  entitled  them  to  the  benefit  which 
should  arise  from  all  subsequent  contracts  for  other  parts  of  the  twenty- 
five  million  loan,  for  which  stock  they  held  a  clean  certificate,  on  which 
no  mention  was  made  of  the  condition. 

The  holders  of  the  stock  on  the  Slst  of  August  were  on  that  day 
entitled  to  the  supplemental  stock,  (see  the  Attorney  General's  opin- 
ion.) It  was  withheld  from  them,  and  ofi\3red  to  Messrs.  Baring 
Brothers  &  Co.,  because  they  held  the  stock  in  December,  to  obtain 
which  the  holders  in  August  had  to  apply  to  them  in  time  of  war, 
when  a  correspondence  with  the  enemy,  if  not  forbidden,  was  very 
difficult.  Suppose  they  willingly  sent  a  power  to  the  rightful  owner 
to  receive  the  supplemental  stock,  it  would  have  taken  many  months, 
there  not  then  being  any  ocean  steamboats,  and  communications  con- 
fined to  cartels,  which  were  but  seldom  sent.  On  presentation  of  this 
power  at  the  loan  office  it  would  be  met  by  a  demand  for  the  surren- 
der of  the  certificate  of  stock,  with  an  assignment  thereon,  with  notice 
that  a  new  certificate  would  bo  issued  therefor,  containing  on  its  face 
a  declaration  that  the  supplemental  stock  had  issued,  and  with  notice 
that  the  condition  no  longer  remained  open  and  executory,  subject  to 
the  variations  in  price  which  might  mark  contracts  for  future  portions 
of  the  twenty-five  million  loan.  This  would  have  been  news  to 
Messrs.  Baring  Brothers  &  Co.,  no  intimation  thereof  having  been 
given  to  the  stockholders  in  Mr.  Dallas's  public  notice,  allowing  ten 
per  cent,  supplemental  stock. 

A  new  application  to  Messrs.  Baring  Brothers  &  Co.  would  have 
become  necessary  for  them  to  surrender  their  ovm  clean  certificates  of 
Btock,  duly  assigned,  without  any  consideration,  and  without  their 
having  any  interest  in  the  ten  per  cent,  supplemental  stock  to  be  ob- 
tained on  such  surrender,  and  to  accept  in  lieu  of  their  certificates 
others  with  a  declaration  on  their  face  that  the  supplemental  stock 
had  issued,  observe  not  merely  the  ten  per  cent,  supplemental,  the 
intention  of  which  was  to  construe  their  acceptance  into  a  surrender 
of  their  rights  to  all  further  benefit  from  the  condition.  Why  should 
all  this  be  required  of  those  who  did  not  claim  any  interest  in  the 
benefit  which  had  accrued?  Had  they  received  the  supplemental 
stock  and  refused  to  give  it  up,  a  court  of  law  might  have  decreed  its 
delivery  to  the  rightful  owner,  for  which  a  suit  could  not  have  been 
commenced  until  the  war  terminated,  which  might  have  been  ten 
years,  and  then,  if  it  got  into  the  court  of  chancery,  lasted  several 
lives,  even  longer  than  that  accorded  to  Mr.  Barker. 

Bhould  the  holders  have  declined  thus  to  surrender  their  right0| 
and  receive  the  supplemental  stock,  no  decree  could  have  been  ren- 
dered against  them. 

The  time  when  Mr.  Barker  was  wrongfully  kept  out  of  half  a 
million  of  dollars,  from  August  to  December,  1814,  was  sufficiently 
ruinous,  without  encountering  all  those  difficulties  after  his  right  to 
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cause;  also  the  report  of  the  Judiciary  Committee,  and  all  the 
treasury  reports  to  Congress,  letters  and  other  public  or  treasury 
docnments,  which  have  been  read,  referred  to  in  argument,  or  filed 
in  the  case,  particularly  the  accounts  showing  what  expenses  have 
been  paid  for  obtaining  the  ten  million  loan,  and  of  the  transfer  of 
the  money  remaining  of  the  appropriation  to  the  general  fund  ;  also 
the  list  of  those  who  held  stock  in  the  ten  million  loan  on  the  Slat  of 
August,  and  the  list  for  the  dividends  for  the  1st  of  October,  1814, 
and  the  1st  of  January,  1815,  the  various  assignments,  and  the  certifi- 
cates of  appointment  of  executors,  administrators,  and  public  officers; 
also  the  testimony  of  the  following  persons,  taken  since  the  rehearing 
was  granted,  tiz: 

Richard  Smith,  James  Madison  Cutts,  Thomas  W.  Olcott,  Daniel 
Embury,  John  Hone,  James  W.  Bleecker,  Moses  Taylor,  William  W. 
Fox,  John  C.  Harrison,  jr.,  F.  W.  Edmonds,  Wm.  Sharp,  jr.,  John 
Anthon,  Wm.  L.  Jenkins,  G.  De  Angelis,  Richard  Irvin,  Thomas  H. 
Leggett,  E.  E.  Anderson,  Daniel  Underhill,  Albert  Cardazo,  Isaac 
Hendricks,  Jtfo.  Clary^  A.  E.  Silliman,  Sam'l  R.  Bunting,  Henry  N. 
Savage,  James  T.  Miller,  Jno.  Horn,  jr.,  Henry  Peal,  Jas.  Jones, 
Sam'l  Palmer,  Thos.  McEwen,  H.  L.  Carson,  S.  A.  Mercer,  E.  M. 
Lewis,  Jos.  Swift,  James  R  Campbell,  Russel  Forsyth.  The  article 
about  the  ten  million  loan  which  appeared  in  the  National  Intelli- 

f;encer  of  the  4th  May,  1814,  and  such  testimony  as  shall  be  received 
rom  Commissioner  Woodbury,  of  Boston. 

The  United  States  solicitor  thinking  it  necessary  to  have  the  record 
printed,  which,  together  with  preparing  and  printing  his  brief,  will 
take  so  much  time  that  Mr.  Barker  cannot  wait  tor  the  argument,  other 
important  business  requires  his  presence  at  New  Orleans.  He  intends, 
if  life  and  health  permit,  to  be  back  in  season  for  the  argument ;  if 
not,  and  no  other  counsel  should  then  appear  for  the  plaintiffs,  thej 
wish  the  case  submitted  on  their  part  on  the  briefs  filed,  relying  that 
they,  with  the  testimony,  will  receive  a  careful  examination  and  con- 
sideration from  your  honors. 

JACOB  BARKER, 
Counad  for  Plainliffs, 
OCTOBBR  20,  1859. 


IN  THE  OOUBT  OF  GLAIlfa 

On  thb  petition  of  Ward  et  al.y  assignees  of  Jacob  Babkeb. 

Brief  of  the  Untied  States  Solicitor. 

On  the  2d  of  May,  1814,  the  government  contracted  a  loan  for  the 
sum  of  ten  million,  on  the  terms  shown  by  the  following  correspon- 
dence between  Mr.  Campbell,  Secretary  of  the  Treasury,  and  Mr. 
Jacob  Barker,  which  I  shall  refer  to  as  contract  A : 

<' Washinqton,  ith  month  30, 1814. 
'^  Rbspbctbd  Fribnd:   I  will  loan  to  the  government  of  the  United 
States  five  million  of  dollars,  receiving  one  hundred  dollars  in  six  per 
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cent  stock  for  each  eighty-eight  dollars  paid,  and  will  pay  the  money 
in  the  proportion  and  at  the  period  mentioned  in  the  advertisement  of 
the  4th  of  April,  to  their  credit,  in  such  banks  in  the  United  States  as 
may  be  agreeable  to  thee. 

^*  On  the  payment  of  each  instalment  and  satisfactory  assurances  for 
the  payment  of  the  others,  funded  stock  to  be  issued — it  being  under- 
stood and  agreed,  that  if  terms  more  favorable  to  the  loaners  be 
allowed  for  any  part  of  the  twenty- five  millions  authorized  to  be  bor- 
rowed the  present  year,  the  same  terms  are  to  be  extended  to  this 
contract. 

**  The  commission  of  one-quarter  of  one  per  cent.,  mentioned  in  the 
advertisement,  to  be  allowed  me  on  the  amount  loaned. 

'^  With  great  respect  and  esteem,  I  am  thy  assured  friend, 

*' JACOB  BARKER. 

*'The  Hon.  G.  W.  Campbell, 

*  *  Stcretary  of  the  Treasury, ' ' 


«<i 


*'  Treasury  Department,  May  2,  1814. 
'  Sir  :  The  terms  upon  which  the  loan  has  been  this  day  concluded 
are  as  follows,  viz:  Eighty-eight  dollars  in  money  for  each  hundred 
dollars  in  stock  ;  and  the  United  States  engage,  if  any  part  of  the  sum 
of  twenty-five  million  of  dollars,  authorized  to  be  borrowed  by  the  act 
of  the  24th  of  March,  1814,  is  borrowed  upon  terms  more  favorable  to 
the  lenders,  the  benefit  of  the  same  terms  shall  be  extended  to  the 
persons  who  may  then  hold  the  stock,  or  any  part  of  it,  issued  for  the 
present  loan  of  ten  million. 

*'  Your  proposal,  of  the  30th  April,  for  five  million  of  dollars  of  the 
loan,  having  been  at  the  above  rate,  or  at  a  rate  more  favorable  than 
the  above  to  the  United  States,  has  been  accepted,  and  you  will  please 
to  pay,  or  cause  to  be  paid,  on  the  25th  day  of  the  present  month, 
into  the  bank  or  banks  you  have  named,  or  into  such  as  you  shall 
name  to  the  Secretary  of  the  Treasury,  on  the  receipt  of  this  letter, 
twenty-five  per  cent.,  or  one- fourth  part  of  the  sum  above  stated,  pur- 
suant to  the  notification  from  this  department  of  tho  4th  of  April  last, 
and  the  remaining  instalments  on  the  days  fixed  in  the  said  notifica- 
tion. You  will  be  pleased,  also,  on  or  before  the  25th  of  May,  to 
furnish  the  cashier  or  cashiers  of  the  bank  or  banks,  where  the  pay- 
ments under  your  proposal  are  to  be  made,  with  the  names  of  persons 
in  whose  behalf  the  proposal  has  been  made,  and  the  sums  payable  by 
each. 

'*  The  commission  of  one-fourth  of  one  per  cent,  will  be  paid  from 
the  treasury  after  the  payment  of  the  first  instalment  on  the  25th  day 
of  the  present  month. 

**I  am,  very  respectfully,  sir,  your  obedient  servant, 

**a.  W.  CAMPBELL. 

''Jacob  Babxer,  Esq.,  New  York.*' 

On  the  Slst  August,  1814.  another  loan  was  contracted  on  the  terms 
shown  by  the  correspondence  between  Mr.  Campbell  and  Mr.  Dennis 
A.  Smith,  which  I  shall  refer  to  as  contract  B,  and  is  as  follows : 
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''Baltimore,  August  22, 1814. 
'  Sir  :  I  will  take  eighteen  hundred  thousand  dollars  of  the  six 
million  loan,  at  the  rate  of  eighty  per  cent.,  the  periods  of  payment 
to  be  in  conformity  with  your  advertisement  for  proposals  ;  and  the 
banks  into  which  the  payments  shall  be  made  are  the  Bank  of  Penn- 
sylvania and  the  Mechanics'  Bank  of  Baltimore. 

''  I  am,  sir,  with  great  respect,  your  obedient  servant, 

"  D.  A.  SMITH. 
*'  G.  W.  Campbell,  Esq., 

**  Secretary  of  the  Iteasury." 

"  Treasury  Department,  August  31,  1814. 

**  Sir  :  That  part  of  the  loan  of  six  million  of  dollars,  for  which  the 
proposals  were  accepted,  has  been  taken  at  the  rate  of  eighty  dollars  in 

mon(  y  for  one  hundred  dollars  in  stock.     Tour  proposal  for 

being  at  that  rate,  or  at  one  more  favorable  for  the  United  States,  has 
been  accepted,  and  you  will  be  pleased  to  make  your  payments  into 
the  bank  or  banks  specified  in  your  proposal,  in  the  manner  and  at  the 
times  stated  in  the  public  notification.  But  as  some  delay,  the  cause 
of  which  is  doubtless  known  to  you,  has  unavoidably  taken  place  in 
cm!  vising  you  of  the  acceptance  of  your  proposal,  the  first  payment  may, 
if  your  convenience  shall  require  it,  be  made  on  the  20th  instead  of 
the  10th  of  September,  as  required  by  the  public  notification.  This, 
however,  will  not  affect  the  subsequent  instalments,  which  are  never- 
theless to  be  paid  on  the  days  already  fixed,  viz:  the  10th  day  of  the 
months  of  October,  November,  and  December. 

^'  The  same  causes  which  have  occasioned  a  delay  in  advising  yon  of 
the  acceptance  of  your  proposal,  will  perhaps  render  it  impossible  to 
place  the  scrip  certificates  in  the  hands  of  the  cashiers  of  the  banks 
where  the  payments  are  to  be  made,  by  the  time  at  which  the  first 
instalment  will  be  payable.  If  this  should  be  the  case  you  will  please 
to  receive  from  the  cashier  his  receipt  for  the  amount  which  you  may 
pay,  to  be  subsequently  exchanged  for  a  scrip  certificate  when  those 
papers  shall  be  ready  for  delivery. 

'*  I  am,  respectfully,  sir,  your  obedient  servant, 

^*  a.  W.  CAMPBELL, 
*^  Secretary  of  the  Treasury,'' 

The  above  letter  was  addressed  to  the  following  persons,  who  made 
proposals  for  the  sums  affixed  to  their  names  respectively,  viz  : 

Dennis  A.  Smith,  Baltimore         -  -  -  |1,800,000. 

These  contracts  accompany  the  report  of  the  Secretary,  made  26th 
September,  1814,  to  the  called  session  of  Congress,  and  are  to  be  found 
in  the  American  State  papers.  Finance,  vol.  2,  pp.  845,  847. 

On  the  30th  November,  1814,  the  stockholders  under  contract  A 
were  notified  that  certificates  for  supplemental  stock  would  be  issued  to 
them  for  the  difference  in  the  terms  of  these  loans,  which  being  eight 
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dollars  in  eighty-eight  was  10  per  cent,  upon  the  amount  which  should 
be  presented  by  them  to  the  commissioners  of  loans.  This  amount  of 
supplemental  stock  was  accordingly  issued,  and  was  received  by  such 
stockholders  without  any  claim  being  made  that  any  more  was  then 
due  than  the  ten  per  cent,  which  was  issued  to  them  by  virtue  of  the 
contracts  A  and  B. 

But  the  claimants  now  '^  represent  that  the  Secretary  of  the  Treasury , 
on  the  31st  day  of  August,  1814,  under  the  said  law  of  the  24th  March, 
1814,  entered  into  another  contract  with  divers  persons,  and  especially 
with  Dennis  A.  Smith,  of  Baltimore,  for  a  further  loan,  payable  on  the 
20th  September,  10th  October,  10th  November,  and  10th  of  Decem- 
ber of  that  year,  one-fourth  each,  which  was  received  in  the  notes  of 
the  banks  of  the  District  of  Columbia  and  of  Baltimore,  and  that  the 
said  banks  were  then  in  a  state  of  suspension,  and  their  notes  depreci- 
ated from  10  to  26  per  cent.,  dependent  on  the  dates  when  each  instal- 
ment was  received  ;  for  each  eighty  dollars  of  such  notes  received  the 
treasury  of  the  United  States  issued  one  hundred  dollars  stock,"  and, 
therefore,  they  were  entitled  to  more  than  10  per  cent,  of  supplemental 
stock  when  the  loan  was  made  with  Dennis  A.  Smith.  In  other 
words,  it  is  insisted  that  the  stockholders  under  contract  A  were  not 
only  entitled  to  the  difference  between  the  terms  of  that  contract  and  the 
terms  of  contract  B  ;  but  that  the  stipulation  of  contract  A,  that  if  any 
part  of  the  twenty-five  millions  is  borrowed  upon  terms  more  favorable 
to  the  lenders,  the  benefit  of  the  same  terms  shall  be  extended  to  the 
stockholders  of  the  present  loan,  extends,  also,  and  entitles  such  stock- 
holders to  any  benefits  or  advantages  which  the  subscribers  to  the  new 
loan  might  have  had  in  fulfilling  their  contract. 

On  this  construction  of  the  contract  the  stockholders  of  the  ten 
million  loan  were  entitled  to  36  percent,  of  supplemental  stock  instead 
of  10  per  cent.,  or  26  per  cent,  more  than  they  received.  Twenty-five 
per  cent,  on  the  ten  millions  is  two  and  a  half  millions  ;  and  as  by  the 
contract  this  supplemental  stock,  like  the  original  stock,  bore  interest 
at  6  per  cent,  from  2d  May,  1814,  there  would  now  be  due,  if  any 
thing,  two  and  a  half  millions  principal,  with  interest  for  forty-three 
years,  six  millions  four  hundred  and  fifty  thousand  dollars  ;  in  all  eight 
millions  nine  hundred  and  fifty  thousand  dollars,  ($8,960,000.) 

The  present  claimants,  indeed,  offer  to  take  16^  per  cent.,  or  to  aver- 
age the  depreciation  of  the  bank  bills  at  the  different  instalments ;  but 
in  making  this  offer  they  abandon  the  principle  on  which  their  claim 
for  anything  rests. 

If  the  depreciation  is  to  be  considered  at  all  in  construing  the  con- 
tract, and  it  is  to  be  held  that  the  stockholders  under  contract  A  did  not 
get  as  favorable  terms  as  they  were  entitled  to,  because  the  deprecia- 
tion was  not  taken  into  account,  it  follows  that  to  give  them  the  most 
favorable  terms,  the  payments  which  were  made  with  notes  at  the 
greatest  depreciation,  or  of  the  least  value,  must  be  taken  as  the  stan- 
dard of  the  most  favorable  terms.  And  I  have  no  doubt  this  reasoning 
will  be  promptly  insisted  on  whenever  it  is  admitted  that  anything  is 
due. 

But  whilst  I  will  not  permit  the  magnitude  of  the  claim  to  be  dis- 
guised, in  order  to  take  from  it  its  just  importance  and  its  consequent 
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demand  on  the  great  consideration  of  the  court,  I  do  not  urge  that  as 
a  reason  for  rejecting  it,  ii'  in  the  opinion  of  the  court  it  is  just. 

Ko  claim  of  this  nature  was  presented  at  the  time  the  supplemental 
stock  was  issued,  or  before  that  time,  and  not  for  many  years  after- 
wards. 

Mr.  Barker  came  to  Washington  immediately  on  the  making  of  con- 
tract B,  and  was  here  continuously  till  20th  November,  endeavoring 
to  get  the  supplemental  stock  issued,  objecting  to  the  manner  in  which 
it  was  proposed  to  issue  it  at  the  treasury,  and  arguing  with  the  offi- 
cers himself,  and  getting  the  arguments  and  opinions  of  eminent  law- 
yers in  support  of  his  views.  But  it  is  not  pretended  that  he  or  any 
one  else,  during  all  that  time,  objected  to  the  amount  of  supplemental 
stock  which  the  department  adjuged  to  be  due  in  consequence  of  the 
loan  under  contract  B. 

The  letters  of  Mr.  Barker  of  that  date,  Mr.  Pinkney's  opinion,  the 
case  stated  by  the  Secretary  of  the  Treasury,  and  the  Attorney  Gene- 
ral's answer,  the  claim  made  by  Mr.  Barker  in  1816  before  the  dis- 
trict court  of  New  York,  and  the  report  made  by  the  Committee  of  the 
Judiciary  in  1855,  (H.  R.  140,  2d  sess.,  33d  Cong.,)  through  Mr. 
Stanton,  his  present  counsel,  all  show  that  the  questions  then  made 
were  only  these,  to  wit : 

"  First,  Does  the  specific  condition  of  Mr.  Campbell's  letter  of  May 
2, 1814,  admit  the  first  lenders  to  the  benefit  ot  the  terms  of  the  second 
loan  for  the  whole  amount  of  their  subscriptions,  or  only  in  proportion 
to  the  amount  of  the  second  loan,  which  still  leaves  a  considerahle 
part  of  the  twenty-five  millions  unloaned? 

''  Second.  Was  the  condition  absolute,  and  executed  on  making  the 
second  loan;  or  does  it  remain  open,  subject  to  all  the  possible  varia- 
tions of  the  price  of  the  subsequent  loans,  and  until  the  whole  twenty- 
five  millions  have  been  loaned  ? 

<<  Third.  To  whom  is  the  stock  for  the  difference  between  the  price 
of  the  first  and  second  loans  to  be  issued :  to  the  contractors,  the 
assignees,  or  the  pledgers  of  the  stock  issued  on  the  first  loan? 

*'  Fourth.  If  the  condition  remains  open  until  the  whole  sum  of  the 
twenty-five  millions  has  been  loaned,  ought  there  to  be  successive 
issues  of  stock  for  the  difference,  or  ought  there  to  be  only  one  issue 
of  stock,  to  be  made  at  the  final  execution  of  the  authority  to  borrow 
the  twenty-five  millions  of  dollars." — (See  case  stated  by  Secretary, 
Stanton's  report,  p.  13.  See,  also,  case  stated  by  Stanton,  ib.  p.  2; 
Barker's  letter  and  Pinkney's  opinion,  ib.  p.  39 ;  Barker's  petition, 
American  State  Papers,  Claims,  p.  824.) 

In  United  States  vs.  Barker,  1  Payne's  C.  C.  B.,  p.  173,  Barker's 
claim  is  stated  thus :  ^'  That  he  was,  on  the  31st  day  of  August,  18U, 
the  holder  of  one  million  of  dollars  of  this  stock,  created  and  issued 
under  the  loan  of  five  millions  of  dollars  contracted  for  by  him  with 
the  Secretary  of  the  Treasury  on  the  2d  of  May  in  the  same  year,  being 
part  of  the  twenty-five  millions  of  dollars  which  the  President  of  the 
United  States  was  authorized  to  borrow  by  an  act  of  Congress  passed 
the  24th  day  of  March,  1814,  and  that  as  holder  thereof  on  the  Slst 
day  of  August,  he  was  entitled  to  receive,  and  ought  to  have  received 
from  the  United  States  one  hundred  thousand  dollars  in  the  like  stock 
of  the  United  States  for  the  additional  or  supplemental  stocks  due  to 
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him  as  such  holder  pursuant  to  the  aforesaid  contracts  made  with  him; 
and  that  the  United  States  have  neglected  and  refused  to  issue  and  to 
deliver  the  said  stock  to  him,  but  did,  on  the  30th  day  of  November, 
1814,  issue  and  deliver  the  same  to  other  persons,  unknown  to  him, 
who  were  alleged  to  be  the  holders  of  the  stock  on  that  day;  whereby 
he  hath  sustained  damage  to  the  amount  of  one  hundred  thousand 
dollars,  which  he  claims  to  set  off." 

It  was  some  years  after  the  transactions  at  the  treasury  when  this 
offer  was  made  in  court  to  set  off  the  supposed  indebtedness  of  the 
United  States  to  Barker;  and  by  the  statement  of  the  nature  of  the 
claim,  there  set  forth  with  legal  precision,  it  appears  that  the  only 
claim  then  made  was  one  which  the  testimony  now  before  this  court 
shows  was  founded  on  allegations  of  fact  which  were  wholly  false. 
The  returns  of  the  Register  of  the  Treasury,  now  before  us,  show  that 
there  were  no  transfers  of  the  stock  in  question  between  the  31st  of 
August  and  Slst  of  December,  1814;  and  therefore  the  decision  of  the 
department  which  was  so  much  complained  of  was  wholly  immaterial, 
and  neither  Barker  nor  any  one  else  could  have  lost  any  of  the  supple- 
mental stock  in  the  manner  stated  in  the  offer  of  set-off,  and  in  his 
subsequent  petitions  to  Congress. 

It  is  therefore  now  manifest,  that  the  statements  of  Barker,  in  his 
setoff,  that  he  had  lost  |100,000  of  the  supplemental  stock,  and  in 
his  petition  to  Congress  that  the  loss  so  incurred  was  $300,000,  were 
not  only  inconsistent  with  each  other,  but  were  equally  unfounded. 

The  offer  to  prove  in  the  district  court  what  was  not  the  fact,  and 
what  Barker  knew  could  not  be  proved,  was  obviously  in  furtherance 
of  the  scheme  to  gain  time,  afterwards  attempted,  in  the  effort  to  get 
Congress  to  intc  rpose  and  arrest  the  pending  judicial  proceedings 
against  him,  in  order  to  authorize  the  institution  of  other  proceedings 
of  a  similar  character  before  the  Supreme  Court.  The  mala  fides  of 
his  proceedings  is  shown  not  only  in  this  disingenuous  offer  which  he 
thought  Congress,  like  an  appellate  tribunal,  would  consider  equiva- 
lent to  proof,  and  which  wonld  therefore  lea^e  nothing  to  be  decided 
except  the  legality  of  the  decision  by  which  the  supposed  losses  were 
incurred,  but  is  also  shown  by  the  pretence  that  congressional  inter- 
position was  necessary  to  enable  him  to  try  the  legality  of  his  claim 
in  the  courts.  That  this  was  but  a  pretence  appears  from  his  conduct; 
his  offer  to  set  off  was  not  rejected,  because  the  facts  offered  to  be 
proved  constituted  no  defence,  if  proved  under  existing  laws,  but 
simply  because  he  had  not  laid  the  necessary  groundwork  of  any 
defence  by  way  of  set-off  against  the  government,  by  presenting  his 
claim  and  vouchers  to  the  proper  accounting  officers  to  be  passed  upon 
by  them  in  the  first  instance.  The  failure  to  do  this  may  indeed  be 
excused  at  the  first  trial,  on  the  ground  that  he  may  have  been  advised 
that  the  law  requiring  such  presentation  of  claims  and  vouchers  to  the 
accounting  officers  applied  only  to  officers  of  the  government ;  but  as 
the  judgment  was  reversed,  and  the  cause  remanded,  with  orders  for 
a  venire  facias  de  novo,  after  this  point  had  been  ruled  by  the  court, 
the  opportunity  was  thus  afforded  to  make  the  necessary  preparation 
for  presenting  the  set-off  in  due  form,  and  obtaining  the  judicial 
investigation  which  it  was  pretended  was  desired. 
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It  is  evident,  therefore,  that  the  petition  to  Congress  had  no  other 
purpose  than  to  get  rid  iov  the  time  of  the  judicial  proceeding  in 
progress,  and  thus  to  gain  time,  which  merchants  who  find  them- 
selves, as  Barker  then  was,  in  failing  circumstances,  universally  think 
is  all  that  is  required  to  rescue  them  from  bankruptcy.  It  was  only 
when  he  found  himself  in  this  condition,  and  not  till  more  than  five 
years  after  the  transaction  which  constituted  the  basis  of  the  large 
claim  he  then  presented,  that  he  applied  to  Congress.  The  reason  of 
the  delay  and  his  object  in  applying  then  are  sufficiently  obvious,  but 
it  requires  some  consideration  to  understand  why  the  claimant  and 
his  counsel  should  continue  to  insist  in  argument  on  the  mere  abstrac- 
tions that  the  Secretary's  decisions  which  gave  the  supplemental  stock 
to  those  who  held  the  original  stock  in  November,  instead  of  to  those 
who  held  it  in  August,  and  which  declared  that  after  the  loan  of 
Aut^ust,  and  the  first  issue  of  supplemental  stock,  the  condition  of 
contract  A  was  executed  and  fully  complied  with,  were  erroneous 
decisions  when  no  claim  is  made  founded  on  these  real  or  supposed 
errors.  I  can  discover  no  reason  for  this  but  the  hope  that  whilst  it 
is  shown  in  this  way  that  objections  have  been  made,  from  time  to 
time,  from  the  31st  of  August,  1814,  till  now,  to  the  action  of  the 
department,  it  may  escape  attention  that  no  exception  was  t-aken  to 
that  action  at  the  time  or  for  many  years  afterwards  on  the  point 
which  now  forms  the  only  ground  of  claim  against  the  government. 

It  is  worthy  of  remark,  also,  that  it  is  apparent  from  the  stateraentg 
made  in  Mr.  Barker's  argument,  from  the  interrogatories  of  the  Sec- 
retary of  the  Treasury  to  the  Attorney  General,  and  other  circum- 
stances, that  he  at  first  took  a  position  that  he  has  not  thought  it 
proper  to  say  much  about  to  the  public.  He  does  say,  however,  that 
the  letter  of  acceptance  by  the  Secretary  of  the  Treasury,  of  second 
May,  gave  a  construction  to  his  bid  not  intended  in  attaching  the 
benefit  of  the  condition  which  he  designed  for  the  contractor  himself 
to  the  stock  itself  He  says,  this  prevented  him  at  first  from  going 
on  with  the  contract,  and  it  was  not  till  some  explanation  and  cod- 
versation  with  Air.  Campbell,  the  nature  of  which  he  does  not  give, 
that  he  consented  to  carry  out  the  contract.  When  contract  B  was 
made  he  immediately  came  to  Washington,  but  Mr.  Campbell  was 
too  unwell  then  to  transact  any  business  with  him,  and  resigned  soon 
after,  (6th  October,  1814,)  and  he  had  then  to  deal  with  Mr.  Dallas, 
who  was  not  privy  to  any  understanding,  if  any  such  existed,  not 
shown  by  the  face  of  the  contract  itself.  It  is  evident,  however,  that 
Barker  urged  then,  as  now,  that  his  bid  contemplated  reserving  to 
himself,  a^  contractor  and  distinct  from  the  stocky  the  benefit  of  the  con- 
dition. The  certificates  of  stock  issued  under  it  did  not  express  that 
the  holders  were  to  have  the  benefit  of  any  such  condition;  and  it 
appears  by  Mr.  Crawford's  letter,  (Claims,  p.  824,)  that  the  stock  was 
not  quoted  in  the  market  at  higher  rates  than  other  stock,  showing 
that  the  holders  and  others  were  not  aware  that  it  was  at  all  more 
valuable  than  other  slock,  which  goes  far  to  prove  that  they  were  not 
aware  of  the  conditions  attached  to  it  by  the  letter  to  Barker.  The 
case  stated  for  the  Attorney  General  shows  that  the  question  was  made 
by  eome  one,  whether  the  contractor  was  not  entitled  ;  and  if  Mr  Bar- 
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ker*8  interest  were  not  snfiScient  to  point  to  him  as  the  person  who 
raised  that  question,  the  course  of  his  argument  here  now  would  leave 
DO  doubt  of  the  fact.  The  testimony  before  us  proves,  too,  that  that 
was  the  only  question  in  which  Barker  could  have  had  any  interest, 
and  he  knew  that  it  was  to  the  decision  of  this  point  against  him  that 
his  losses  were  due,  and  not  to  the  decision  of  the  other  point  to 
which  he  afterwards  imputed  them  in  the  district  court  and  before 
Congress. 

We  now  know  that  there  were  no  transfers  of  stocks  between  the 
Slst  of  Au<2U8t  and  80th  of  November,  so  that  the  question  respecting 
those  dates  was  a  mere  abstraction,  and  Barker  knew  that  it  was  so, 
80  far  as  he  was  concerned.  But  he  treated  that  as  the  real  question, 
and  the  decision  of  it  as  the  occasion  of  his  losses.  He  now  wishes  to 
have  it  believed  that  the  question  whether  the  KUpplemental  stock 
belonged  to  the  contractor  or  the  stockholders  was  an  abstraction  also, 
because  he  alleges,  that  though  he  had  assigned  the  stock,  it  had  been 
done  with  the  reservation  to  himself  of  the  benefit  of  the  condition. 

But  the  proof  does  not  sustain  this  assertion ;  the  assignments,  when 
produced  in  evidence,  show  no  such  reservation,  and  the  reservation, 
if  made  at  all,  would  not  only  have  been  naturally  and  properly  made 
in  the  assignments  themselves,  but  must  necessarily  have  been  put 
there  to  secure  the  right  against  the  ordinary  contingency  of  a  further 
transfer  of  the  stock.  The  absence  of  it  is  therefore  almost  conclusive, 
that  no  such  stipulation  was  in  fact  made,  and  this  is  corroborated  by 
the  [)roof  which  is  now  offered  to  show  any  interest  in  Barker. 

No  collateral  agreement,  even,  of  a  date  prior  to  the  Slst  of  August, 
1814,  at  which  time  the  Eegister's  certificate  shows  the  stock  had  all 
passed  to  other  parties,  is  offered  to  show  that  he  was  entitled  to  the 
benefit  of  the  condition.  And  he  produces  but  two  papers,  which  pur- 
port to  be  dated  prior  to  November  30,  which  recognize  his  right  to 
the  supplemental  stock  which  had  previously  accrued,  and  these  are 
both  from  John  Clapp,  one  for  |4,710,  and  the  other  for  $2,348,  in  all 
about  §7,000.  He  has  also  a  certificate  from  the  president  of  the 
North  American  Insurance  Company,  dated  in  1821,  reciting  that  he 
had  re.^'erved  the  benefit  of  the  condition  with  respect  to  the  stock  held 
by  that  institution,  which  was  $60,000. 

The  other  assignments  to  him  were  made  since  the  act  of  March  26, 
1853,  (10  Stat.,  p.  170,)  *'  to  prevent  frauds  on  the  treasury^**  which 
declares  that  all  such  transfers  ''shall  be  absolutely  null  and  void." 
These  transfers  purport  to  be  made  by  the  legal  renresentatives  of  the 
parties  who  held  the  stock  on  August  31, 1814.  Tney  assign  without 
recourse,  and  are  drawn  in  the  same  form,  showing  that  they  were 
prepared  by,  or  under  the  direction  of,  Mr.  Barker  himself.  The  re- 
cital of  these  transfers,  that  they  were  made  in  consideration  of  a 
reservation  by  Barker,  is  no  evidence  that  such  was  the  consideration 
and  would  not  be  even  if  the  deeds  were  made  by  the  individuals  with 
whom  the  transactions  took  place.  These  recitals  must  be  regarded 
as  the  mere  statements  of  Mr.  Barker  himself,  for  these  deeds  are  signed 
by  persons  who  could  not  personally  know  anything  of  the  facts. 

As  respects  the  claim  on  $554,000  of  stock  held  by  the  City  Bank, 
all  that  the  evidence  of  Moses  Taylor  shows  is,  that  it  was  held  for  a 
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debt  of  Mr.  Barker's.  This  is  not  sufficient  proof  that  it  was  Barker's, 
subject  to  the  paynxent  of  the  debt.  It  is  probable,  indeed,  that  such 
was  the  fact,  but  something  more  than  such  a  probability,  on  such  a 
point,  would  be  required  as  the  basis  of  judicial  proceedings  against 
third  parties.  But  if  it  were  conceded  that  the  stock  in  question  was 
the  property  of  Mr.  Barker,  subject  to  the  pay  ment  of  his  debt,  and  that 
his  debt  has  been  paid,  this  will  not  be  sufficient ;  for^  in  order  to  show 
that  any  interest  in  the  condition  belongs  to  him,  it  must  appear,  fur- 
ther, that  he  redeemed  it  and  the  stock  when  he  paid  his  debt,  or  that, 
on  abandoning  the  stock  for  the  payment  of  the  debt,  he  reserved  the 
interest  in  it  now  claimed,  which,  like  the  stock  itself,  was  pledged 
for  the  payment  of  the  debt,  of  neither  of  which  facts  is  there  any  proof. 

The  proof,  therefore,  does  not  show  the  reservation  in  fact,  or  by  the 
consent  of  the  assignees,  of  the  benefit  of  the  condition  at  the  time  of 
the  assignment  of  any  of  this  stock.  If  Barker  had  such  a  purpose,  or 
thought  at  any  time  that  he  had  reserved  it,  his  mode  of  effecting  his 
purpose  was  probably  by  not  communicating  the  fact  that  there  was  avdi 
a  condition  to  his  assignees,  and  this  silence  probably  was  the  ground 
on  which  be  relied  in  claiming  it  of  them  when  he  had  failed  to  obtain 
it  of  the  government  as  contractor  ;  and  it  is  not  surprising  that  one 
or  two  individuals  should  yield  up  something  of  their  legal  rights  to 
small  amounts  on  the  representation  by  Barker  that  he  had  intended 
to  reserve  this  interest^  &c.  There  being  no  reservation  in  the  assign- 
ments themselves,  no  collateral  agreements  of  even  date,  nor  any  till 
the  condition  had  attached  and  become  known,  and  probably  the  ben- 
efit refused  to  the  contractor  at  the  department;  no  agreements  at  all 
for  the  considerable  amounts  which  Barker  would  naturally  have  been 
more  careful  to  obtain  and  preserve,  it  his  assignees  had  recognizeJ 
any  such  rights  ;  the  fact  that  the  question  was  made  at  the  depart- 
ment, whether  the  contractor  was  entitled,  and  his  subsequent  claim 
against  the  government  for  this  same  supplemental  stock,  on  a  ground 
which  he  knew  was  false  in  fact,  convinces  me  that  he  had  struggled 
against  the  decision  of  the  department  which  gave  it  to  the  atockhold* 
ers,  and  originally  asserted  a  right  against  them  on  grounds  not 
sanctioned  by  the  face  of  the  contract. 

It  appears  from  Mr.  Stanton's  report,  and  by  the  early  petitions  of 
Mr.  Barker,  and  is  also  a  matter  of  history,  that  this  remarkable  con- 
tract was,  when  it  became  known,  universally  regarded  as  a  most  in- 
judicious measure.  Instead  of  making  it  the  interest  of  the  public 
creditor  to  sustain  public  credit,  it  offered  a  bounty  to  the  stockholder 
to  discredit  the  government,  proportioned  exactly  to  the  degree  of  the 
discredit  which  should  be  caused  ;  and  at  the  same  time  gave  the  con- 
trol, or,  as  Mr.  Barker  calls  it  in  the  seventh  paragraph  of  his  third 
petition,  "the  monopoly  of  the  market,"  to  the  stockholders  under 
this  contract.  It  is  attempted  in  Barker's  petitions  and  in  8tanton'fl 
report  to  excuse  the  terms  of  this  contract  by  saying  that  it  waa  simi- 
lar to  the  contract  made  in  the  preceding  year  with  Messrs.  Q-irard  and 
Parish  by  Mr.  Gallatin.  But  this  is  a  mistake.  Girard  and  Parish 
took  the  whole  balance  of  the  sixteen  million  loan  authorized  by  t!i6 
act  of  February,  1813,  which  was  the  only  loan  authorized  at  the  time ; 
and  their  stipulation  was,  that  if  any  other  loan  should  be  made  for 
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the  expenses  of  the  current  year  on  more  favorable  terms,  their  loan 
should  he  coDnidered  as  takea  on  the  same  terms.  But  even  this  con- 
dition, which  is  manifestly  very  different  in  effect  from  Barker's,  and 
which  never  went  into  operation,  did  not  escape  censure. 

I  do  not  refer  to  the  character  of  Mr.  Barker's  contract  for  the  pur- 
pose of  holding  it  up  to  censure.  Money  transactions  with  the  govern- 
ment, even  when  advantage  is  taken  of  public  necessities  in  times  of 
public  diHtress  and  difficulty  to  drive  a  hard  bargain,  are  to  be  con- 
sidered here  altogether  in  their  legal  aspect,  and  it  is  alike  immate- 
rial to  us  whether  the  case  presents  a  favorable  or  a  hard  bargain  for 
the  government.  But  as  the  claimant  and  his  counsel,  to  help  out  the 
deficiencies  of  his  case  in  a  legal  point  of  view,  pretend  that  the  claim- 
ant acted  with  generosity  in  this  transaction,  and  was  actuated  by 
patriotism,  and  Ibund  a  claim  on  such  considerations,  it  is  proper  to 
consider  the  intrinsic  nature  of  the  bargain  itself  to  see  if  it  is  con- 
ceived in  that  spirit.  There  certainly  is  nothing  in  the  contract  itself 
to  indicate  that  the  keen  instincts  of  the  money-dealer  were  in  the 
least  affected  by  Mr.  Barker's  patriotism,  or  to  distinguish  it  from  a 
transaction  of  the  Barings  or  Rothschilds,  or  other  bankers  of  skill 
and  experience.  It  bears  the  marks  of  the  banking  art  in  every 
feature,  and  has  especially  those  which  show  it  to  be  the  work  of  a 
proficient,  in  securing  the  banker  against  the  risk  of  loss  under  all 
contingencies,  and  putting  the  borrower  at  his  mercy,  and  in  turning 
even  the  misfortunes  and  losses  of  the  debtor  to  account.  It  was  in 
these  particulars  an  achievement  in  finance  that  Rothschild  himself 
might  have  envied. 

Nor  do  I  mean  to  imply  that  Mr.  Barker  lacked  patriotism,  because 
he  made  a  bargain  in  the  line  of  his  business,  in  dealing  with  the  agents 
of  the  government,  which  might  be  called  a  Juird  bargain  on  the  gov- 
ernment. He,  no  doubt,  like  other  citizens,  paid  his  taxes  and  had 
his  share  of  patriotic  feeling  and  acted  just  as  other  citizens  would 
have  acted  in  dealing  in  the  line  of  their  busineaSj  with  the  agents  of 
the  government,  in  making  the  best  bargain  he  could  for  himself,  and 
leaving  the  officers  of  the  government  to  attend  to  the  interests  with 
which  they  were  charged.  It  was  a  business  transaction,  and  as  such 
only  proper  for  consideration  here ;  and  the  question  is  not  whether 
the  parties  acted  as  they  ought  to  have  acted  in  the  circumstances,  but 
what  was  the  contract  between  them,  and  whether  a  breach  of  it  has 
been  stated  and  proved  by  the  claimant. 

For  this  reason  the  allegation  that  the  effect  of  the  receipt  of  bank 
notes  in  fulfilment  of  contract  B,  which  averaged  16^  per  cent,  below 
par,  was  the  same  on  the  market  value  of  Barker's  stocks,  as  if  by  the 
terms  of  contract  B  the  rates  had  been  26^  per  cent,  lower  than  under 
contract  A,  is  immaterial,  because  a  similar  effect  might  have  been 
produced  in  that  and  a  great  variety  of  ways  without  a  violation  of 
the  contract.  If  the  transaction  was  only  colorable,  indeed,  as  in  the 
case  supposed  by  claimant's  counsel,  where  a  mere  fraudulent  evasion 
of  the  temi8  of  a  contract  was  practiced,  that  would  be  a  different 
thing,  and  would  be  simply  a  breach  of  the  contract. 

But  it  is  not  pretended  that  contract  B  was  contrived  to  defraud  the 
claimant.     It  is  only  alleged  that  it  was  not  fulfilled  according  to  its 
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legal  effect,  and  that  llie  contract  with  I3aik:?r  was  not  kept  by  the 
government,  because  Smitli  was  not  required  to  fulfil  his  couiiact  with 
the  government. 

On  the  other  hand,  we  say  that  the  condition  of  contract  A  refers 
only  to  the  termn  of  contract  B,  and  not  to  the  manner  in  which  it 
might  be  fulfilled.  The  question  is,  therefore,  simply  one  on  the  con- 
struction of  the  condition,  or  of  the  following  language :  *'  The  terms 
upon  which  the  loan  has  been  this  day  concluded  are  as  follows,  viz: 
Eighty-eight  dollars  in  money  for  each  hundred  dollars  in  stock;  and 
the  United  States  engage,  if  any  part  of  the  sum  of  twenty-five  mil- 
lions of  dollars  authorized  to  be  borrowed  by  the  act  of  24th  March, 
1814,  is  borrowed  upon  terms  more  favorable  to  the  lenders,  the 
benefit  of  the  same  terms  shall  be  extended  to  the  persons  who  may 
then  hold  the  stock,  or  any  part  of  it,  issued  for  the  present  loan  of 
ten  millions." 

Borrowing  is  obtaining  a  thing  on  credit.  The  contract  under 
which  this  is  done  forms  what  is  called  the  terms  of  the  loan;  and  the 
context  of  the  contract  before  us  shows  this  to  be  the  meaning  of  the 
word  terms  J  as  used  by  the  parties  to  it.  It  says,  "  the  terms  upon 
which  the  loan  has  been  this  day  concluded  are  as  follows,"  which  is 
the  same  as  saying  the  contract  this  day  entered  into  is  as  follows. 

So,  when  it  is  taid,  '*  if  any  part  of  the  twenty-five  millions  *  * 
is  borrowed  upon  terms  more  favorable  to  the  lender,  the  benefit  of 
the  same  terms  shall  be  extended  to  the  persons  who  may  then  hold 
the  stock  issued  for  the  present  loan."  The  words  ^Mhan  are  given  by 
the  present  contract,"  are  implied  to  follow  the  word  **lender,"  so  that 
it  would  read  '*is  borrowed  upon  terms  more  favorable  to  the  lender 
than  are  given  by  the  present  contract ;"  and  the  meaning  is  that  if 
a  contract  shall  be  made  for  borrowing  any  part  of  the  twenty-five 
millions,  which  shall  be  more  favorable  to  the  lender  than  the  present 
contract,  the  persons  who  shall  thus  hold  the  stock  shall  have  the 
benefit  of  such  contract.  That  the  contract  with  Barker,  on  this  con- 
struction ot  it,  has  been  fulfilled,  is  not  denied.  But  it  is  contended 
that  this  is  not  the  true  construction,  not  upon  any  criticism  of  the 
language,  or  by  any  attempt  to  show  that  this  is  not  the  just  and  full 
import  ol  the  language,  but  by  showing  that,  in  the  circumstances  of 
the  case  before  us,  this  would  admit  of  the  olg'ect  of  contract  A  being 
defeated  by  the  manner  in  which  contract  B  was  executed.  This  argu- 
ment admits  that  the  language,  in  its  natural  and  common  accepta- 
tion, is  against  the  claimant's  case,  but  insists  that  in  such  extraordi- 
nary circumstances  a  different  meaning  ought  to  be  given  to  the 
words,  in  order  to  effect  the  object  of  the  parties. 

This  is  inadmissible  especially  in  this  case,  which  proceeds  on  the 
contract  simply,  and  does  not  present  a  claim  for  relief  on  the  whole 
circumstances  of  the  case.  The  distinction  is  obvious  to  legal  minds, 
and  material,  as  very  little  consideration  will  be  required  to  show. 
For,  if  such  considerations  are  gone  into,  as  the  effect  on  the  interest 
of  those  holding  under  contract  A  of  the  waZ-execution  of  contract  B, 
it  must  be  actual,  not  constructive,  injuries.  The  law,  he  says,  makes 
gold  and  silver  only  a  legal  tender,  and  this  was  violated  in  the  fulfil- 
ment of  contract  B,  and  the  efiect  was  the  depreciation  of  his  stock  to 
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the  amount  of  tho  ilepreciation  in  the  funds  accepted  under  that  con- 
tract. We  answer,  it  may  be  true  the  law  was  violated  in  the  particu- 
lar you  mention,  but  that  was  not  a  violation  of  your  conract.  Your 
contract  did  not  provide  for  such  a  contingency  at  all.  Nevertheless, 
it  is  replied,  although  this  was  outside  of  the  contra';t,  and  was  in  con- 
sequence of  events  not  anticipated  or  provided  against,  yet  it  is  a  case 
for  equitable  intervention.  If  that  be,  the  reply  is,  it  must  be  a  set- 
tlement on  a  different  basis  than  that  which  you  present;  and  if  we 
are  to  put  aside  the  legal  rights  of  the  government  in  its  actual  con- 
tract with  you,  there  must  ba  a  concession  to  equitable  considerations 
in  respect  to  the  standard  of  value,  because  it  does  not  follow  by  any 
means  that  when  the  precious  metals  cease  to  be  the  actual  currency 
of  a  country,  and  are  shipped  or  temporarily  hoarded,  that  the  price 
of  gold  and  silver,  which  has  thus  been  suddenly  enhanced  in  value  as 
compared  with  the  actual  currency  of  a  country,  is  a  proper  standard 
of  value  for  an  equitable  settlement. 

It  is  plain,  indeed,  that  exacting  specie  in  payment  of  debts,  when 
it  has  ceased  to  be  currency  and  the  actual  standard  of  value,  would 
te  much  more  unjust  than  the  indirect  operation  of  the  receipt  of  the 
actual  currency  into  the  treasury  in  payment  for  new  bonds  could  be, 
on  the  value  of  public  securities  previously  issued.  Every  one  who 
has  witnessed  a  suspension  knows  that  it  does  not  at  first,  or  rarely  at 
any  time,  enhance  the  price  of  any  article  but  specie^  as  compared  with 
the  actual  currency,  and  that  as  much  property  could  be  bought  with 
Buch  currency  after  the  suspension  as  with  specie  before  the  suspension. 
And,  indeed,  such  currency  would,  generally,  be  of  more  actual  value 
than  the  specie  was  before  the  suspension.  This  is  the  undoubted  fact, 
and  the  reason  is  plain.  Nothing  is  of  more  variable  value  than  money 
and  what  passes  for  money,  and  periods  of  suspension  ordinarily  en- 
hance enormously  any  current  representative  of  money  as  compared 
with  other  property.  The  arbitrary  standard  fixed  by  law  operates 
80  onerously  on  such  times,  that  it  rarely  happens  even  that  those 
-who  have  to  coerce  payment  of  their  dues  by  help  of  the  courts,  and 
have  it  coUecced  on  execution,  exact  it  in  specie,  although  their  legal 
right  to  it  is  unquestionable.  Those  who  do  thus  exact  the  rights  the 
law  gives  them,  are  generally  regarded  as  unjust  oppressors.  This  is 
because  the  currency  is  the  actual  standard  of  value,  and  is  nearer  the 
true  standard  as  compared  with  property  generally,  whilst  specie, 
which  has  become  merchandise,  is  enhanced  to  a  comparative  value 
with  other  property,  which  renders  the  man  who  exacts  it  from  his 
debtor  deservedly  odious,  because  he  is  taking  from  him  in  fact  prop- 
erty much  beyond  the  consideration  given. 

Such  considerations  make  it  absolutely  certain  that  there  was  noth- 
ing actually  injurious  to  the  holders  under  contract  A,  in  the  reception 
of  paper  money  in  payment  for  stocks  under  contract  B,  and  that  in 
fact  if  under  the  state  of  things  which  existed  when  contract  B  was 
carried  into  effect,  specie  had  been  exacted,  the  actual  value  paid 
would  in  that  case  have  greatly  exceeded  what  was  paid  under  con- 
tract A;  and  it  follows  that  if  there  was  no  legal  right  on  the  part  of 
Barker  to  require  this  of  the  government,  a  fortiori^  there  was  no 
equitable  right. 

If  the  language  of  contract  A  admitted  of  any  doubt  as  to  the  man- 
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ner  of  ascertainiDg  the  terms  of  which  the  stockholders  under  that 
contract  were  to  have  the  benefit,  the  acts  of  the  parties  woald  have 
removed  it. — (See  Heald  and  Cooper,  8  Maine  R.,  p.  32.) 

Barker  never  thought  of  waiting  for  a  settlement  for  the  issuing 
the  supplemental  steck  till  the  10th  December,  when  the  last  instal- 
ment under  contract  B  was  paid,  to  see  what  were  the  moat  favorable 
terms  allowed  in  paying  for  the  stock,  although  he  knew  the  funds  in 
which  payment  was  made  were  depreciating  day  by  day.  On  the 
contrary,  he  posted  to  Washington  as  soon  as  the  new  contract  was 
made,  and  was,  as  he  tells  us,  clamorous  for  the  immediate  issue  of 
the  supplemental  stock  before  a  dollar  was  paid  under  contract  6. 
And  although  he  demanded  the  supplemental  stock  for  himself  as 
contractor,  and  controverted  the  position  of  the  Secretary  on  that  point 
and  on  other  points,  it  never  entered  into  his  mind  during  his  whole 
stay  in  Washington,  which  we  are  told  was  from  31st  August  to  30th 
November,  1814,  or  for  many  years  afterwards,  to  refer  to  anything 
else  than  contract  B  as  the  standard  for  ascertaining  the  terms  to 
which  he  was  entitled  in  virtue  of  the  loan  to  Denis  A.  Smith. 

Indeed,  it  is  said  in  one  of  Barker's  petitions,  I  think,  that  the  hint 
on  which  this  claim  is  founded  was  taken  from  the  decision  of  Judge 
Livingston  in  the  suit  against  him,  in  which,  in  reference  to  another 
matter,  the  judge  said  that  the  law  recognized  nothing  as  money  bat 
gold  and  silver.  In  that  case,  as  we  have  seen,  no  such  pretence  is 
set  up,  although  it  is  manifest,  from  the  character  of  the  claim  which 
he  then  made,  that  he  was  ready  to  present  any  shadow  of  claim 
imaginable.  Mr.  Stanton,  however,  on  page  4  of  his  report,  sensible  of 
the  conclusiveness  of  this  view  against  Barker,  supplies  him  with  an 
excuse  which  it  never  occurred  to  Barker  to  make  for  himself.  The 
report  says,  *'  there  is  no  evidence  they  were  apprised  of  the  fact  that 
depreciated  paper  was  received,  especially  as  the  department  even 
now  asserts  that  there  is  nothing  in  the  books  or  records  to  show  it." 
It  will  be  observed  that  he  does  not  say  that  they  did  not  in  fact  know, 
but  only  that  there  is  no  evidence  to  show  that  they  knew  this  fact ; 
and  he  then  gives  the  Secretaries  a  sneer  for  saying  there  was  no  evi- 
dence in  the  department.  He  treats  the  department  as  affecting  not 
to  know  what  is  notorious,  and  claims  that  whilst  the  government  by 
its  ofBcers  may  affect  such  ignorance,  it  may  be  allowed  to  Barker 
also  to  affect  it.  But  Barker  has  not  professed  ignorance,  and,  more- 
over, the  evidence  is  conclusive  that  he  did  know,  or  had  the  means 
of  knowing,  the  fact.  It  is  for  him,  moreover,  to  allege  and  prove 
that  he  settled  in  ignorance  of  this  fact,  if  he  did  so,  and  relies  on 
that  ground  for  opening  the  settlement.  He  neither  alleges  nor  offers 
to  prove  that  he  has  discovered  this  fact  since  November,  1814,  bat, 
on  the  contrary,  ridicules  the  idea  that  any  person  of  common  intelli- 
gence was  at  that  day  ignorant  of.  The  discovery  which  has  been 
since  made  is  not  of  a  fact,  but  of  pretensions  growing  out  of  it,  which 
were  not  thought  of  till  many  years  after  the  transaction,  and  after 
there  had  been  an  adjustment  by  the  stockholders,  without  complaint, 
for  the  supplemental  stock  due  in  virtue  of  the  loan  by  Smith,  which 
is  the  transaction  on  which  it  is  now  claimed  that  a  large  amount  of 
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sapplemental  stock  ought  to  have  been  allowed  at  the  time  of  such 
adjastmeDt. 

I  do  not  deem  it  necessary  to  cite  authorities  to  show  that  if  there 
was  any  error  of  this  kind  in  the  adjustment  that  courts  will  not 
correct  them.     See  also  my  brief  on  the  preliminary  argument. 

M.  BLAIR. 


IN  THE  COURT  OP  CLAIMS.— No.  297. 

On  the  PBTinoN  of  Ward  and  Others,  assignees  of  Jacob  Barker. 
Brief  of  United  States  solicitor. 

This  is  a  claim  growing  out  of  a  contract  with  the  Secretary  of  the 
Treasury,  dated  2d  May,  1814,  by  which  it  was  stipulated  that  Barker 
should  have  the  benefit  of  the  terms  on  which  other  portions  of  the 
$25,000,000  loan  should  be  taken. 

It  is  insisted  that  a  portion  of  said  loan  was  allowed  to  be  taken, 
not  only  at  the  rate  of  10  per  cent,  lower,  but  the  payment  was  made 
into  the  treasury  in  depreciated  paper.  It  is  admitted  that  the  10  per 
cent,  has  been  paid,  but  the  difierence  made  by  the  payment  in  depre- 
ciated money  has  *not  been  allowed,  and  it  is  for  this  the  claim  is 
made. 

The  history  of  this  claim  is  interesting  and  instructive,  but  it  is  not, 
perhaps,  of  importance  here  to  notice  any  other  fact  than  that  the 
original  controversy  had  reference  wholly  to  matters  which  are  now 
abandoned,  and  the  claim  now  made  was  not  then  made,  but  is  an 
after-thought.  This  is,  of  course,  not  conclusive  against  the  party's 
right,  but  it  gives  force,  if  force  were  needed,  to  the  objections  to  the 
claim  arising  on  the  face  of  the  petition. 

1.  The  first  objection  is,  that  the  facts  stated  do  not  show  a  breach 
of  the  contract.  How  does  it  violate  contract  with  Barker  to  allege 
that  depreciated  paper  was  accepted  from  Kmith  and  others  in  pay- 
ment for  stock  ? 

Suppose  the  United  States  had  accepted  horses  or  cattle,  or  muni- 
tions of  war,  at  a  fixed  rate,  so  taken  because  accepted  of  the  United 
States  at  like  rates,  or  for  any  other  reason  of  convenience,  does  this 
arrangement  affect  the  terms  or  the  contract  under  which  the  payments 
were  made,  and  to  which  alone  reference  is  made  in  the  contract  with 
Barker  ?  If  the  paper  money  taken  had  proved  utterly  worthless  or 
counterfeit,  the  argument  would  not  be  offered,  and  yet  it  would  be 
equally  applicable.     It  is  alike  immaterial  to  the  question. 

The  allegation  is  not  that  the  government  contracted  on  the  31st 
of  August  to  give  $100  of  its  stock  for  |60  in  cash.  No  ;  but  the 
allegation  is,  that  the  contract  was  to  give  $100  of  stock  for  $80 ; 
which,  it  is  alleged,  was  afterwards  paid  in  depreciated  paper. — (See 
State  Papers^  Finance,  vol.  2,  p.  846.) 
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This  is  the  import  of  the  contract  set  out  in  the  petitioD  ;  and  that 
it  was  the  construction  given  to  it  by  Barker  is  shown  by  the  fact  that 
he  settled  with  the  Secretary  of  the  Treasury  on  this  construction  for 
the  supplemental  stock,  and  does  not  pretend  that  he  was  not  then 
fully  informed  of  all  the  facts.  This  contemporaneous  construction 
and  acknowledgment  by  the  parties  themselves  is  almost  conclusive 
as  to  the  true  construction  of  the  contract. 

2.  With  respect  to  the  supplemental  stock  due  in  virtue  of  the  loan 
of  31st  August,  there  has  been  a  settlement. 

This  fact  is  stated  in  the  petition,  and  no  objection  was  made  at  the 
time,  although  all  the  facts  were  known  to  Barker.  Can  a  party 
claim  a  new  settlement  when  the  circumstances  imply  his  consent  to 
the  settlement  without  showing  error  in  fact  not  known  to  the  party 
at  the  time  ? 

The  argument  of  the  claimant  is  wholly  beside  the  statement  of  the 
petition.  The  petition  proceeds  for  a  right  which  occurred  by  the 
contract  of  3\8t  August^  1814,  and  subsequently  with  other  contractors. 
The  argument  proceeds  on  the  ground  of  the  payments  subsequently 
made.  The  contract  of  May  2  refers  to  the  terms  of  other  subsequent 
contracts.  The  argument  goes  for  a  claim  founded  on  the  mode  of 
lulfilling  those  subsequent  contracts. 

The  argument  that  that  subsequent  payment  operated  injuriously 
on  the  stock  issued  to  Barker  may  be  true;  but  if  that  is  not  guarded 
against  in  the  contract,  it  is  immaterial  to  the  questions  here.  It  is 
wholly  immaterial  here  for  another  reason — that  is,  there  is  no  alle- 
gation that  Barker  had  or  owned  such  stocks  at  the  date  of  the  pay- 
ments on  the  subsequent  loans,  or  was  the  subject  of  the  injury  im- 
agined. 

Again:  It  argued  that  Barker  was  deceived  and  facts  withheld,  and 
so  he  was  able  to  make  the  claim  here  preferred.  But  there  is  no 
allegation  of  that  kind  in  the  petition.  That  is  a  material  fact,  and 
one  which  I  know  he  will  not  swear  to.  If  such  had  been  the  fact 
he  would  have  avowed  it  undoubtedly,  and  told  how  and  when  he  dis- 
covered these  new  facts. 

The  controversy  was  originally  altogether  on  these  points:  Whether, 
1st,  '^  the  actual  holder  of  the  stock  at  the  time  of  the  making  of  the 
subsequent  loan  on  more  advantageous  terms  to  the  lender,  and  not 
the  person  who  presented  the  stock,  and  who  acquired  it  after  the 
date  of  the  subsequent  loan,  was  entitled  to  the  supplemental  stock; 
2d,  whether  the  decision  and  action  of  the  treasury,  under  the  de- 
cision of  the  Attorney  General,  that  the  contract  above  referred  to 
was  fulfilled  and  completed  by  the  payment  of  supplementary  stock, 
and  denying  the  liability  for  any  further  payments  should  there  be  a 
further  depreciation  of  stock,  and  loans  made  on  still  lower  terms,  was 
wrongful,  and  occasioned  damage  to  said  Barker,  which  the  govern- 
ment was  liable  to  indemnify  Barker,  although  it  was  not,  and  is  not 
now,  pretended  that  Barker  held  any  of  the  stock  after  such  second 
depreciation  took  place. 

These  questions  and  subjects  are  presented  in  the  petition,  and  in 
argument,  as  makeweights^  although  no  claim  is  presented  on  those 
accounts,  as  I  understand  the  petition. 
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How  these  matters  can  avail  for  any  purpose  I  cannot  conceive,  for 
it  is  admitted  with  reference  to  the  first,  and  the  petitioner  says  that 
the  parties  who  received  the  supplemental  stock  turned  it  over  to  him. 

And  with  respect  to  the  second,  the  Secretary  proposes  only  to  ^ive 
the  decision  of  the  department.  It  was  possibly  an  erroneous  deci- 
sion, and  the  consequent  action  correspondent.  But  this  mistake, 
althoug:h  it  may  have  worked  some  injury  practically,  is  not  therefore 
wron<jjful.  The  question  of  the  right  under  the  law  was  open  to  the 
judgment  of  the  public,  and  it  must  be  presumed  that  if  the  Secretary 
erred  in  his  construction  of  the  law,  and  in  consequence  refused  to 
issue  other  supplemental  stock.  Congress  would,  when  appealed  lo, 
direct  the  stock  to  issue. 

3.  The  act  of  November  15,  1814,  authorized  a  new  loan  before  the 
$25,000,000  was  taken.  Whilst  it  is  said  that  this  act  was  passed  to 
cheat  Barker,  it  is  not  alleged  anywhere  that  it  had  that  effect,  or 
that  any  of  the  stock  issued  under  that  act  was  issued  on  lower  terms 
than  that  issued  under  the  previous  act,  nor  that  Barker  hid  stock 
which  was  affected  or  injured  by  the  act  or  the  issues  under  it. 


JN  THE  COCJRT  OP  CLAIMS.-No.  297. 

On  tub  petition  op  Ward  and  Others^  assignees  of  Jacob  Barker. 
Brief  of  United  States  solicitor. 

This  is  a  claim  growing  out  of  a  contract  with  the  Secretary  of  the 
Treasury,  dated  2d  May,  1814,  by  which  it  was  stipulated  that  Barker 
should  have  the  benefit  of  the  terms  on  which  other  portions  of  the 
$25,000,000  loan  should  be  taken. 

It  is  insisted  that  a  portion  of  said  loan  was  allowed  to  be  taken, 
not  only  at  the  rate  of  1 0  per  cent,  lower,  but  the  payment  was  made 
into  the  treasury  in  depreciated  paper.  It  is  admitted  that  the  10  per 
cent,  has  been  paid,  but  the  difference  made  by  the  payment  in  depre- 
ciated money  has  not  been  allowed,  and  it  is  for  this  the  claim  is 
made. 

The  history  of  this  claim  is  interesting  and  instructive,  but  it  is 
not  perhaps  of  importance  here  to  notice  any  other  fact  than  that  the 
original  controversy  had  reference  wholly  to  matters  which  are  now 
abandoned,  and  the  claim  now  made  was  not  then  made,  but  is  an 
after-thought.  This  is,  of  course,  not  conclusive  against  the  party's 
right,  but  it  gives  force,  if  force  were  needed,  to  the  objections  to  the 
claim  arising  on  the  face  of  the  petition. 

1.  The  first  objection  is,  that  the  facts  stated  do  not  show  a  breach 
of  the  contract.  How  does  it  violate  contract  with  Barker  to  allege 
that  depreciated  paper  was  accepted  from  Smith  and  others  in  pay- 
ment for  stock  ? 

Suppose  the  United  States  had  accepted  horses  or  cattle,  or  muni- 
tions of  war,  at  a  fixed  rate^  so  taken  because  accepted  of  the  United 
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States  at  like  rates,  or  for  any  other  reason  of  convenience,  does  this 
arrangement  affect  the  terma  or  the  contract  under  which  the  payments 
were  made,  and  to  which  alone  reference  is  made  in  the  contract  with 
Barker  ?  If  the  paper  money  taken  had  proved  utterly  worthless  or 
counterfeit,  the  argument  would  not  be  offered,  and  yet  it  would  be 
equally  applicable.     It  is  alike  immaterial  to  the  question. 

The  allegation  is  not  that  the  government  contracted  on  the  31st 
of  August  to  give  |100  of  its  stock  for  |60  in  cash.  No  ;  but  the 
allegation  is,  that  the  contract  was  to  give  $100  of  stock  for  |80; 
which,  it  is  alleged,  was  afterwards  paid  in  depreciated  paper. — (See 
State  Papers,  Finance,  vol.  2,  p.  846.) 

This  is  the  import  of  the  contract  set  out  in  the  petition  ;  and  that 
it  was  the  construction  given  to  it  by  Barker  is  shown  by  the  fact  that 
he  settled  with  the  Secretary  of  the  Treasury  on  this  construction  for 
the  supplemental  stock,  and  does  not  pretend  that  he  was  not  then 
fully  informed  of  all  the  facts.  This  contemporaneous  construction 
and  acknowleilgment  by  the  parties  themselves  is  almost  conclasire 
as  to  the  true  construction  of  the  contract. 

2.  With  respect  to  the  supplemental  stock  due  in  virtue  of  the  loan 
of  Slst  August,  there  has  been  a  settlement. 

This  iiact  is  stated  in  the  petition,  and  no  objection  was  made  at  the 
time,  although  all  the  facts  were  known  to  Barker.  Can  a  partj 
claim  a  new  settlement  when  the  circumstances  imply  his  consent  to 
the  settlement  without  showing  error  in  fact  not  known  to  the  party 
at  the  time? 

The  argument  of  the  claimant  is  wholly  beside  the  statement  of  the 
petition.  The  petition  proceeds  for  a  right  which  occurred  by  the 
contract  of  Slst  August^  1814,  and  subsequently  with  other  contractors. 
The  argument  proceeds  on  the  ground  of  the  payments  subsequently 
made.  The  contract  of  May  2  refers  to  the  terma  of  other  subsequent 
contracts.  The  argument  goes  for  a  claim  founded  on  the  mode  of 
fulfilling  those  subsequent  contracts. 

The  argument  that  that  subsequent  payment  operated  injuriouslr 
on  the  stock  issued  to  Barker  may  be  true ;  but  if  that  is  not  guarded 
against  in  the  contract,  it  is  immaterial  to  the  questions  here.  It  is 
wholly  immaterial  here  for  another  reason  ;  that  is,  there  is  no  alle- 
gation that  Baiker  had  or  owned  such  stocks  at  the  date  of  the  pay- 
ments on  the  subsequent  loans^  or  was  the  subject  of  the  injury 
imagined. 

Again :  It  argued  that  Barker  was  deceived  and  facts  withheld, 
and  so  he  was  able  to  make  the  claim  here  preferred.  But  there  is 
no  allegation  of  that  kind  in  the  petition.  That  is  a  material  tact, 
and  one  which  I  know  he  will  not  swear  to.  If  such  had  been  the 
tact,  he  would  have  avowed  it  undoubtedly,  and  told  how  and  when 
he  discovered  these  new  facts. 

The  controversy  was  originally  altogether  on  these  points :  Whether, 
Ist,  ^'  the  actual  holder  of  the  stock  at  the  time  of  the  making  of  the 
subsequent  loan  on  more  advantageous  terms  to  the  lender,  and  not 
the  person  who  presented  the  stock,  and  who  acquired  it  after  the 
date  of  the  subsequent  loan,  was  entitled  to  the  supplemental  stock ; 
2,  whether  the  decision  and  action  of  the  treasury,  under  ttie  de- 
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cision  of  the  Attorney  G-eneral,  that  the  contract  above  referred  to 
was  fulfilled  and  completed  by  the  payment  of  supplementary  stock, 
and  denying  the  liability  for  any  further  payments  should  there  be  a 
farther  depreciation  of  stock,  and  loans  made  on  still  lov^er  terms, 
was  wrongful,  and  occasioned  damage  to  said  Barker,  which  the 
government  was  liable  to  indemnify  Barker,  although  it  was  not, 
and  is  not  now,  pretended  that  Barker  held  any  of  the  stock  after  such 
second  depreciation  took  place. 

The^e  questions  and  subjects  are  presented  in  the  petition,  and  in 
argument,  as  makeweights,  although  no  claim  is  presented  on  those 
accounts,  as  I  understand  the  petition. 

How  these  matters  can  avail  for  any  purpose  I  cannot  conceive,  for 
it  is  admitted  with  reference  to  the  first,  and  the  petitioner  says  that 
the  parties  who  received  the  supplemental  stock  turned  it  over  to  him. 

And  with  respect  to  the  second,  the  Secretary  proposes  only  to  give 
the  decision  of  the  department.  It  was  possibly  an  erroneous  deci- 
sion, and  the  consequent  action  corresponded.  But  this  mistake,  al- 
though it  may  have  worked  some  injury  practically,  is  not  therefore 
wrongful.  The  question  of  the  right  under  the  law  was  open  to  the 
judgment  of  the  public,  and  it  must  be  presumed  that  if  the  Secretary 
erred  in  his  construction  of  the  law,  and  in  consequence  refused  to 
issue  other  supplemental  stock.  Congress  would,  when  appealed  to, 
direct  the  stock  to  issue. 

3.  The  act  of  November  15,  1814,  authorized  a  new  loan  before  the 
$25,000,000  was  taken.  Whilst  it  is  said  that  this  act  was  passed  to 
cheat  Barker,  it  is  not  alleged  anywhere  that  it  had  that  effect,  or 
that  any  of  the  stocky  issued  under  that  act  was  issued  on  lower  terms 
than  that  issued  under  the  previous  act,  nor  that  Barker  had  stock 
which  was  affected  or  injured  by  the  act  or  the  issues  under  it. 


IN  THE  COURT  OF  CLAIMS. 


R.  R.  Ward  and  Others,  assignees  of  Jacob  Barker,  vs.  The  United 

SlATES. 


SOLICITOR'S  BRIEF. 


Motion  by  plaintiff  for  a  rehearing,  with  a  view  of  a  modification  of  the 
terms  of  the  opinion  of  the  presiding  judge  in  certain  particulars^  so 
CM  to  improve  the  aspect  of  the  case  before  Congress. 


FACTS  IN  the  history  OP  THE  CASE. 


First.  The  suit  was  brought  to  correct  a  supposed  error  of  the  Sec- 
retary of  the  Treasury,  committed  in  1814,  in  awarding  certain  addi- 
tional scrip  to  the  holders  of  stock  in  the  ten  million  loan  of ^  that 
year,  instead  of  awarding  it  to  those  who  held  said  last-mentioned 
stock  at  the  time  (August  31,  1814)  the  six  million  loan  of  that  year 
was  taken,  both  being  a  portion  of  a  loan  of  $25,000,000  authorized 
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by  the  act  of  the  24th  of  March,  1814,  and  for  further  additional 
stock,  to  which  it  is  claimed  such  holders  of  the  ten  million  loan  were 
entitled  because  a  portion  of  said  twenty-five  million  loan  subsequent 
to  the  subscription  to  the  ten  million  loan  had  been  taken  and  paid  in 
depreciated  bank  paper  after  all  the  banks  in  the  United  States  had 
suspended  specie  payments. 

b'ccond.  The  first  portion  of  the  claim  rests  exclusively  upon  the 
construction  of  the  contract  dependent  upon  the  words  of  the  contract 
and  the  circumstances  surrounding  its  execution,  and  is  a  mere  ques- 
tion of  law. 

Third.  If  the  question  of  law  should  be  so  decided  as  to  declare 
that  the  persons  who  held  portions  of  the  ten  million  stock  when  the 
six  millions  were  taken  were  entitled  to  the  additional  stock  under 
their  contract,  then  this  question  ot  fact  would  arise :  Did  Jacob  Bar- 
ker at  that  time  (August  31,  1814)  hold  any,  and  how  much,  of  the 
ten  million  loan  ;  and  if  so,  did  he  receive  any,  and  how  much,  of  the 
additional  stock? 

The  answer  to  this  question  would  show  whether  he  was  entitled  to 
additional  stock,  and  how  much. 

The  loan  oflBce  books  in  the  Treasury  Department,  in  the  absence  of 
the  certificates,  with  the  assigments  of  them,  are  prima  facie  evidence 
of  such  ownership. 

Fourth,  The  residue  of  the  claim  involves,  first,  the  question  of 
fact,  whether  the  Treasury  Department  contracted  to  receive  the 
bills  of  banks  which  were  below  par,  knowing  they  were  so  ;  second, 
whether  the  department  accepted  such  bills,  although  not  contracttd 
for,  in  fraud  of  its  contract  with  Barker ;  third,  whether  the  bills  of 
the  suspended  banks,  which  were  received  in  payment  of  subscrip- 
tions, being  the  standard  of  currency,  and  having  been  received  and 
paid  out  at  par  in  all  branches  of  the  public  service,  could  he  so 
received  without  entitling  Mr.  Barker,  under  his  contract,  to  additional 
stock. 

The  first  two  are  questions  of  fact ;  and  the  last,  one  of  law. 

Fifth,  If  the  last  three  questions  should  be  ^o  decided  as  to  show 
that  the  government  was  liable  under  its  contract  with  Barker,  then 
tho  question  would  arise,  Who  now  owns  the  claims  in  question  ? 

Ward  says  he  owns  them.     Tins  involves  the  following  inquiries: 

1.  Did  Barker  himself  own  at  the  time  of  his  assignment  any,  and 
what,  portions  of  stock,  and  what  evidence  is  there  of  it? 

2.  If  Barker  claimed  to  be  assignee  of  any  one,  of  whom  was  he 
such  assignee,  and  what  evidence  is  there  of  that  fact? 

These  questions  involve  the  ownership  and  the  assignment,  and 
where  that  was  in  a  representative  capacity,  then  the  lurther  ques- 
tion, the  authority  of  the  representative  to  make  such  assignment, 
and  then,  whether  the  representative  did  in  fiact  assign. 

3.  Whether  Barker  in  fact  assigned  to  Ward  and  others,  and 
whether  such  fact  has  been  legally  proved. 

Each  and  every  of  these  facts,  in  order  to  have  effect  in  deciding 
the  case,  must  be  proved  by  legal  and  competent  evidence. 
The  court  is  not  authorized  to  assume  either  of  the  above-named 
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facts,  nor  to  accept  evidence  other  than  that  which  is  known  as  legal 
and  competent. 

It  is  bound  to  require  the  same  proof  as  to  each  of  the  numerous 
items  involved  as  they  would  if  the  claim  was  limited  to  one  item. 

Sixth,  Tlie  petition  in  this  case  avers,  in  substance  and  effect,  each 
of  the  above-mentioned  facts  ;  and  therefore  the  petitioner  was  bound 
to  prove  them,  and  by  legal  evidence. 

/Seventh.  The  petitioner  had  able  and  experienced  counsel,  and  who 
could  not  have  been  uuaware  of  the  facts  and  law  upon  which  their 
clients'  case  rested,  nor  of  the  necessity  of  making  proof  of  the  same. 

Eighth,  That  the  plaintiffs  instituted  their  suit  a  long  time  since, 
and  took  their  own  time  within  which  to  investigate  their  case,  to 
collect  evidence  and  make  proof,  and  had  ample  opportunity  to  prepare 
and  argue  the  same. 

Ninth.  The  mass  of  papers  bundled  up  in  the  case,  and  the  number 
and  extent  of  the  printed  documents  referred  to,  and  the  magnitude 
of  the  printed  brief,  show  that  counsel  devoted  much  time  and  talent 
upon  the  case  ;  while  the  minutes  of  the  court  show  that  several  days 
were  employed  by  their  counsel  in  explaining  the  facts  and  law,  which 
they  claimed  entitled  them  to  recover  a  large  amount. 

Tenth.  That  all  the  material  facts  and  law  bearing  upon  the  right 
of  recovery  were  elaborately  discussed  in  another  case,  where  the  facts 
in  this,  by  stipulation,  formed  a  part  of  the  record. 

Eleventh.  The  present  case  was,  in  fact,  previously  heard  by  the 
court  upon  full  argument  upon  both  sides,  so  that  there  has  been 
argument  and  reargument  already. 

Twdfth.  Although  on  the  last  argument  the  great  questions  in- 
volving the  correctness  of  the  action  of  the  government  were  those 
mainly  discussed,  the  others  were  presented  in  behalf  of  the  United 
States,  and  for  the  reason  that  they  were  deemed  conclusive  against 
the  plaintiff's  right  to  recover. 

Thirteenth.  Under  these  circumstances  the  court  made  its  decision. 

Each  of  the  judges  expressed  an  opinion  to  the  effect  that  the  plain- 
tiff's title  had  not  been  proved.  One  of  them  expressed  an  opinion 
upon  the  questions  of  law,  as  well  as  the  main  facts  against  them. 
Another  expressed  no  opinion  upon  some  of  these  questions. 

Fourteenth.  The  court  is  now  asked,  in  fact,  to  reform  its  opinion 
lest  it  *  *  should  have  an  unfavorable  ivfiaence  on  Congress. ' '  The  plain- 
tiff does  not  assume  that  he  can  or  expects  to  be  able  to  change  the 
opinion  of  the  court  so  as  to  secure  a  report  in  his  favor. 

Erroneous  principles  of  law  assumed  as  the  ground  of  the  present  motion. 

1,  That  an  absence  of  other  claimants  for  forty-four  years  excuses 
the  usual  proof  of  title. 

This  proposition  assumes  the  fact  upon  which  it  rests,  without  prov- 
ing it.  Even  if  the  fact  were  admitted,  the  principle  is  inadmissible. 
This  position  is  wrong  both  in  fact  and  in  legal  conclusion. 

2.  That  a  deed  acknowledged  before  a  judge  of  the  Supreme  Court 
is  sufficient  to  prove  title. 

This  is  not  correct  excc[)t  in  cases  where  a  statute  applicable  to  the 
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case  makes  it  so.  There  is  no  law  aathorizing  the  commissioners  of 
this  court  to  take  acknowledgments  of  conveyances  of  real  or  perBonal 
estate,  nor  any  authorizing  a  judge  of  the  Supreme  Court  to  take  the 
acknowledgment  of  any  paper  so  as  to  dispense  with  its  legal  proof 
when  oflFered  in  evidence  in  this  court. 

3.  That  the  plaintiffd  having  petitioned  that  the  court  would  grant 
additional  time  for  making  proof  of  title,  in  case  it  should  hold  they 
were  entitled  to  recover,  forms  an  excuse  for  omitting  proof  of  title. 

4.  That  the  loans  of  the  15th  of  November  and  26th  of  December, 
1814,  were  parts  of  the  loan  of  the  26th  [24th]  of  March  of  that 
year. 

This  is  an  entire  misapprehension  of  those  laws.  The  act  of  the 
15th  of  November,  1814,  (3  U.  S.  L.,  144,)  provides: 

*^  That  the  President  of  the  United  States  be,  and  he  is  hereby,  au- 
thorized to  borrow,  on  the  credit  of  the  United  States,  a  sum  not 
exceeding  three  millions  oi  dollars,  to  be  applied,  in  addition  of  the 
moneys  now  in  the  treasury,  or  which  may  be  received  from  other 
sources,  to  defray  the  expenses  which  have  been,  or  during  the  present 
year  may  be,  authorized  by  law,  and  for  which  appropriations  have 
been  made,  or  during  the  present  year  may  be  made." 

The  act  of  the  26th  of  December,  1814,  (3  U.  S.  L.,  161,  §  1,) 
provides : 

**That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  au- 
thorized,, with  the  approbation  of  the  President  of  the  United  States, 
to  cause  treasury  notes  to  be  prepared  and  issued  for  and  in  lieu  of  fio 
much  of  the  sum  authorized  to  be  borrowed  on  the  credit  of  the  United 
States  by  the  act  of  Congress"  of  the  24th  of  March,  1814;  "and 
also  for  and  in  lieu  of  so  much  of  the  sum  authorized  to  be  borrowed 
on  the  credit  of  the  United  States  by  the  act  of  Congress"  of  the 
15th  of  November,  1814,  **  as  has  not  been  borrowed  or  otherwise 
emploved  in  the  issue  of  treasury  notes  according  to  law;"  provided 
the  whole  issue  of  treasury  notes  shall  not  exceed  $7,500,000. 

Certainly  these  were  not  **  parts  of"  the  twenty-five  million  loan, 
and  therefore  the  court  did  not  overlook  an  important  matter,  as  is 
supposed. 

These  two  acts  were  passed  for  the  apparent  purpose  of  avoiding 
the  further  execution  of  the  act  of  the  24th  of  March,  1814.  They 
were  to  provide  means  in  lieu  of  those  that  otherwise  might  have 
been  raised  under  that  law. 

5.  It  is  assumed  that  if  the  loan  of  $26,000,000  to  Richard  Smith 
was  under  either  of  these  two  laws^  that  it  would  entitle  the  plaintiffs 
to  recover. 

This  must  rest  upon  the  supposition  that  the  loans  under  them  are 
"apart"  of  the  twenty-five  million  loan.  This  is  all  error.  The 
three  million  loan  does  not  even  refer  to  that  of  twenty-five  millions, 
and  the  other  does  not  authorize  a  stock,  nor  subscription  to  stock, 
nor  a  loan  at  all,  but  an  issue  of  treasury  notes,  which  were  paid  out 
in  lieu  of  other  currency,  and  at  par.  Smith  did  not  take  treasury 
notes,  and,  after  the  passing  of  the  act  of  the  26th  of  December, 
stock  could  not  properly  be  taken  under  the  act  of  the  15  th  of  No- 
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veniber,  because  the  latter  act  chaDged  the  former  from  stock  to 
treasury  notes. 

6.  The  motion  mistakenly  assumes  facts. 

It  assumes  that  Richard  Smith  took  a  part  of  the  twenty-five  mil- 
lion loan,  because  Mr.  Dallas  reported  that  $140,000  of  it  had  been 
taken  at  85  cents.  This  proves  nothing  without  assuming  that  "  no 
other  stock  having  been  sold  by  either  Secretary  at  that  rate."  Now 
this  fact  is  not  proved.  The  whole  assumption  is  exploded  when  it  is 
shown  in  this  very  report  (3  V.,  p.  30)  that  $25,000  of  the  loan  of  the 
3d  of  February,  1815,  was  taken  by  the  Bank  of  Columbia,  for  which 
Smith  acted,  while  none  of  the  treasury  records  show  that  Smith  took 
any  amount  of  stock  or  treasury  notes  in  his  own  name.  The  twenty- 
five  million  loan  law  was  virtually  repealed  by  the  act  of  the  26th  of 
December,  1814,  so  that  the  {Secretary  of  the  Treasury  could  not  issue 
any  stock  under  it,  after  the  President  had  authorized  the  issuing  of 
treasury  notes,  which  Mr.  Smith  testifies  were  issued  and  paid  out  at 
and  before  the  time  of  his  subscription  for  the  $25,000  of  stock. 
There  is  no  evidence  that  new  subscriptions  for  stock  were  actually 
made  under  the  twenty-five  million  or  three  million  loan  after  the 
passage  of  the  treasury  note  act  of  the  26th  of  December,  1814. 

Fifteenth.  The  following  position,  assumed  in  the  motion,  is  admit- 
ted to  be  true  and  effective  : 

"  The  acceptance  of  bank  notes  as  money  precludes  the  plea  that 
such  notes  were  not  a  legal  tender  ;''  while  it  is  equally  true,  when 
accepted  in  payment  of  a  debt  or  subscription  to  a  loan,  it  also  pre- 
cludes the  idea  that  they  were  not  legally  and  properly  received. 

The  above  are  some  of  the  material  matters  proper  to  be  kept  in 
mind  in  considering  this  motion. 

OBJECTIONS  TO  THB  MOTION. 

First.  Parties  litigant  are  bound  to  present  their  whole  case  at  once, 
or  abide  the  consequences  of  not  doing  so* 

Parties  are  presumed  to  know  what  their  cases  are,  and  that  they 
must  present  facts  to  prove  their  claims  or  they  must  fail. 

It  is  the  duty  of  counsel^  both  to  their  clients  and  to  the  court,  to 
present  their  whole  case  fully,  frankly,  and  fairly.  They  have  no 
right  to  present  a  part  and  ask  a  decision  upon  that  part  by  way  of 
experiment^  and  if  it  is  decided  to  suit  them,  then  to  present  further 
evidence  to  prove  the  residue  of  it. 

The  only  exception  is  where  the  party  has  discovered  new  evidence 
not  known  to  him  at  the  trial,  or  where  he  was  taken  by  surprise  by 
the  introduction  of  evidence  on  the  other  side  which  he  could  not  have 
anticipated.     Then  a  new  trial  may  be  granted. 

Here,  nothing  new  has  been  discovered.  The  complaint  is  that  the 
court  mistook  the  law  and  misconstrued  the  facts,  and  that  the  party 
thought  his  case  was  old  enough  to  slip  through  without  being  sus- 
tained by  the  usual  legal  proof. 

It  was  clearly  the  duty  of  the  party  to  prepare  and  present  his  case 
80  as  to  meet  the  requirements  of  law,  or  to  abide  the  consequence  of 
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the  omission.     These  duties  the  plaintiif 's  couDsel  performed  in  an 
elaborate  and  able  manner  on  two  different  occasions. 

Second.  There  is  no  authority  in  the  law  under  lohich  this  couH  m 
organized  which  permits  the  parties  to  demand  thai  the  court  shail  re- 
consider and  revise  its  judgments. 

The  appellate  power  for  the  consideration  and  revision  of  the  judg- 
ments of  this  court  rests  with  Congress,  to  which  tribunal  all  its  de- 
cisions must  be  sent  for  re- examination,  whether  for  or  against  the 
claimant. 

If  the  court  falls  into  error,  the  party  can  there  have  it  corrected. 
But  the  law  does  not  authorize  him  to  assign  errors  in  this  court  and 
to  call  upon  it  to  correct  them. 

In  this  case  the  party  has  assigned  over  three  printed  pages  of  what 
is  claimed  to  be  errors  of  this  court,  some  of  fact  and  others  of  law. 

The  judges  divided  on  some  questions,  and  the  plaintiiF  wishes 
them  to  revise  their  opinions  so  that  he  may  stand  better  in  Congress 
when  the  case  reaches  that  body.  If  ho  has  a  right  to  call  for  the 
revision  of  any  opinion,  he  can  do  so  as  to  all,  and  the  same  privilege 
must  inure  to  the  United  States.  In  the  present  case  there  would  be 
three  assignments  of  errors,  because  there  are  three  opinions,  and 
allowing  the  defendant  the  same  right,  there  might  be  three  more, 
making  six  in  all. 

Either  the  whole  court  must  sit  in  judgment  upon  all  the  errors 
assigned,  or  the  judge  who  committed  them  must  sit,  hear,  and  deter- 
mine upon  his  own.  In  the  former  case  he  must  yield  to  the  ma- 
jority, while  in  the  latter  he  would  affirm  or  revise  himself.  Such  a 
hearing  would  be  an  anomaly  in  jurisprudence,  and  bring  a  court  into 
contempt. 

As  the  law  authorizes  no  such  exhibitions  of  absurdity,  this  court 
cannot  permit  it.  Should  the  court  do  so,  then  the  solicitor  will  feel 
bound,  as  at  present  advised,  to  assign  as  errors  in  relation  to  all  mat- 
ters of  fact  and  law  where  either  of  the  judges  have  expressed  views 
which  differ  from  his  own.  Would  it  not  be  his  duty  to  do  so  in  all 
cases  ?  He  thinks  it  as  probable  that  he  can  change  all  such  opinions 
and  just  as  readily  as  the  other  side  can  change  those  which  militate 
against  their  views. 

When  the  work  of  assigning  and  arguing  errors  if  once  begun, 
where  it  is  to  end  we  cannot  tell.  But  if  once  entered  upon,  there  is 
no  law  that  forbids  the  continuance,  so  long  as  either  party  wishes  to 
fight  the  battle  over  again.  The  effect  of  such  a  practice  is  too  ob- 
vious to  need  elucidation. 

Third.  Bearguments  are  not  permitted  in  courts  upon  matters  once 
heard,  submitted,  and  passed  upon,  except  at  the  instance  of  one  or  all 
of  the  majority  who  made  the  decision. 

A  court  may,  with  the  view  of  satisfying  some  doubt  in  its  mind, 
wish  to  hear  some  que&tion  in  a  cause  further  discussed,  for  its  own 
information.  Where  one  of  the  majority  desires  it,  the  others  may, 
very  properly,  allow  him  the  privilege  of  becoming  better  satisfied 
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by  further  discussion.  If  either  of  the  judges  in  this  case  doubts  the 
propriety  of  the  final  conclusion  wherein  all  the  judges  concurred,  he, 
and  not  the  counsel,  may  well  call  upon  his  brethren  to  direct  counsel 
to  reargue  the  point  which  the  court  may  specify. 

But  when  neither  doubts  about  that  final  result,  it  would  be  a  waste 
of  time  as  well  as  highly  improper  to  hear  a  reargument  upon  the 
reasons  for  that  result,  or  upon  the  language  which  has  been  employed 
in  expressing  those  conclusions. 

The  Sapreme  Court  never  permits  a  reargument,  except  when  one 
of  the  majority  desires  it,  and  then  the  particular  point  is  specified, 
to  which  counsel  are  strictly  confined. 

No  instance  is  known  where  that  court,  in  either  equity,  or  admi- 
ralty, or  land  cases,  have  ordered  a  reargament  upon  a  question  of 
fact. 

It  never  hears  counsel  upon  motions  for  reargument.  When  the 
subject  is  called  to  their  attention,  they  consider  and  act  without 
having  reasons  assigned  to  them  for  that  purpose. 

Fourth.  Where  the  parties  have  tried  their  cause  before  an  inferior 
court  without  jury,  the  Supreme  Court,  with  all  the  evidence  before  it, 
toitl  not  even  consider  the  questions  of  fact,  biU  it  treats  them  as  finally 
settled. 

If  the  decision  in  such  cases,  on  the  questions  of  fact,  were  not  con- 
clusive, the  court,  instead  of  bemg  a  tribunal  to  review  questions  of 
law,  would  be  in  truth  mere  reviewing  juries  upon  questions  of  fact. 
Should  the  party  seek  a  rehearing  in  the  same  court  which  originally 
tried  the  case,  they  would  be  compelled  to  listen  to  assumptions  of 
their  want  of  capacity^  understanding,  or  attention,  while  the  party 
could  hardly  expect  to  convince  the  court  of  either.  Hence,  the  Su- 
preme Court  have  uniformly  held  that  when  a  court  has  passed  upon 
questions  of  fact,  in  the  place  of  a  jury,  the  finding  is  conclusive. 

In  the  United  States  vs.  King^  7  How.,  833,  this  poiiit  was  directly 
passed  upon,  and  the  decicion  has  been  uniformly  followed  since. 

In  Weems  vs.  George,  13  How.,  190,  and  Bond  vs.  Brown,  12  How., 
254,  the  same  rule  was  acted  upon. 

In  Arthurs  vs.  Hart,  17  How.,  6,  the  court  proceeded  upon  the  same 
ground. 

In  Martin  vs.  Johnson,  decided  at  this  term,  the  court  treated  the 
report  of  facts  made  by  the  court  below  as  closing  all  matters  of  fact. 

This  is  the  general  course  of  things  in  all  courts.  The  rule  is  a 
reasonable  and  proper  one,  and  should  be  recognized  in  this  court,  so 
that,  when  it  has  made  its  decision,  all  question  upon  the  matters 
decided  should  be  treated  as  closed. 

The  party  Can  have  no  just  cause  of  complaint.  He  chooses  his 
counsel,  and  makes  such  proof  as  he  can  or  chooses  to  make,  and  the 
court  hears  such  explanations  and  arguments  as  his  counsel  deems 
pertinent,  proper,  and  calculated  to  secure  the  result  desired.  Under 
the  practice  of  this  court  the  claimant,  in  all  cases,  opens  and  closes 
the  argument,  and  he  has  all  possible  opportunity  to  arrest  the  atten- 
tion and  convince  the  judgment  of  the  court  upon  every  point  and 
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part  of  his  case.  If  he  fails  in  the  first  argument,  he  can  hardly 
expect  success  on  the  second.  He  can  go  to  the  appellate  tribunal 
and  make  his  second  effort  there.  He  has  no  right  to  consume  the 
time  of  the  court  in  experimenting  upon  it  to  ascertain  if  he  cannot 
change  the  decision,  or  to  try  and  induce  it  to  alter  its  reasons  or 
modify  its  language,  or  weaken  its  force,  for  fear  that  it  will  attract 
attention  and  command  respect  with  the  reviewing  tribunal.  He  has 
no  right  to  ask  the  court  to  modify  or  change  its  opinion  so  as  to 
multiply  his  chances  of  success  before  the  reviewing  tribunal,  nor  to 
demand  that  it  shall  waive  the  strong  grounds  it  occupies  and  to  rest 
upon  others  he  may  deem  less  tenable  for  the  same  purpose.  To  make 
changes  in  decisions  or  opinions  for  such  a  purpose  can  never  be  justi- 
fied, but  must  meet  with  universal  dissent  by  all  who  duly  appreciate 
judicial  proceedings,  and  desire  to  preserve  them  in  their  integrity 
and  purity,  and  wish  to  elevate  and  preserve  them  above  reproach  or 
suspicion. 

But  in  this  case  the  party  has  been  twice  heard  before,  and  the 
judges  who  heard  both  are  against  the  right  to  recover. 

Should  the  court  take  the  step  now  proposed,  suspicion  would  soon 
isurround  it,  and  its  high  standing  and  firm  position  be  lowered  and 
weakened,  and  its  great  usefulness  be  impaired,  if  not  finally  destroyed. 
It  has  now  won  the  confidence  of  the  country  and  profession,  but  if  it 
permits  proceedings  so  unusual  and  so  uncalled  for,  that  confidence 
may  soon  become  impaired  in  the  estimation  of  both. 

Fifth.  That  this  motion  is  not  in  accordance  with  that  respect  xchicJi 
is  due  judicial  tribunals  in  acquiescing  in  their  adjudications. 

Judicial  tribunals  are  established  to  hear  and  determine  questions 
between  litigants.  Somebody  must  make  such  decision,  or  disputes 
will  never  come  to  an  end.  If,  when  determined,  the  parties  can  re- 
litigate  them  before  the  same  tribunal,  and  bring  under  review  not 
only  the  decision,  but  the  reasons  for  it,  and  the  language  in  which 
both  are  couched,  there  will  never  be  an  end  to  any  litigated  matter. 
To  avoid  these  evils  the  laws  have  established  tribunals  and  clothed 
them  with  powers  to  make,  on  hearing,  a  final  decision  upon  all  ques- 
tions involved,  and  concluding  the  party  thereby  in  all  cases,  except 
where  appeals  are  specially  provided.  These  decisions  are  rendered 
upon  full  and  minute  investigation,  honestly  and  impartially  made. 
For  ages,  in  all  civilized  countries,  parties  have  yielded  ready  acqui- 
escence, and  respected  conclusions  finally  made.  Even  where  the 
party,  in  his  judgment,  thought  the  court  erred,  he  never  demanded 
that  it  should  reverse  its  decisions,  or  assign  other  reasons  or  use 
different  language  to  make  either  conform  to  his  views.  Ready  and 
universal  respect  has  been  accorded,  without  hesitation  or  question. 
It  is  this  unquestioned  finality  that  has  clothed  judicial  decisions  with 
the  great  respect  which  they  now  command  by  common  consent. 
Allow  them  to  be  questioned  and  reargued  before  the  same  court,  and 
their  opinions  and  language  to  be  criticised,  the  great  respect  which 
such  decisions  receive  will  be  at  an  end,  and  their  adjudications  be 
treated  like  a  politicians  opinions,  as  the  standing  subject  of  fierce 
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warfare  and  contention  and  denunciation.  Once  establish  the  pre- 
cedent and  there  will  be  no  limit  to  the  cases  which  will  arise,  nor 
any  period  to  the  injurious  consequences  which  must  follow.  If  one 
may  question  a  decision,  and  demand  its  reversal  or  modification,  all 
may  do  so. 

The  standard  for  a  rehearing  will  be  the  opinion  of  the  party,  or, 
more  probable,  his  calculation  of  the  chances  of  bettering  his  pros- 
pects. If  the  court  rehears  at  all,  it  must  do  so,  not  upon  the  ground 
that  there  is  room  for  question,  but  because  question  is  made.  In 
such  case  the  court  would  be  compelled  to  sit  continually  in  judgment 
upon  its  own  adjudications.  No  court  consenting  to  such  a  departure 
from  the  established  rules  of  propriety  can  continue  to  command 
respect.  When  it  permits  its  decisions  to  be  questioned  to  its  face,  its 
character  and  dignity  will  be  questioned  everywhere. 

Steps  taken  in  a  court,  which  must  inevitably  lead  to  such  results, 
cannot  be  considered  otherwise  than  disrespectful.  They  unnecessarily 
increase  the  labors  of  the  court,  to  say  nothing  of  the  additional  bur- 
dens which  it  imposes  upon  some  of  its  officers.  Such  a  course  of 
procedure  was  not  contemplated  by  the  law  establishing  this  court. 
That  enactment  contemplates  that  parties  will  present  their  cases, 
and  that  they  will  be  heard  and  decided,  and  that  they  will  then 
retire  and  make  way  for  other  suitors  who  may  wish  to  be  heard. 
This,  it  is  believed,  is  equally  due  to  the  suitors  in  court  and  to  the 
public,  as  well  as  to  the  honor  and  dignity  of  the  court,  the  preserva- 
tion of  which  is  the  sole  motive  oi  the  solicitor  in  preparing  this  brief. 

R.  H.  GILLET, 

Solicitor. 

Mabch  3,  1869. 


IN  THE  COURT  OF  CLAIMS. 

Jacob  Babeeb's  assignees  vs.  The  United  States. 

solicitor's  bbief. 

Claim  for  a  percentage  on  a  loan  taken  in  1814. 

material  averments  IN  the  petition. 

First.  That  Richard  R.  Ward,  Fitzgreen  Halleck,  and  Jacob  Little 
are  the  general  assignees  of  Jacob  Barker,  and  entitled  to  whatever 
may  be  due  to  Barker  under  the  contract  for  taking  a  portion  of  said 
loan. 

Second.  That  said  Barker  subscribed  for  five  millions  of  said  loan 
of  the  24th  of  March,  1814,  which  was  awarded  to  him  on  the  2d  of 
May,  1814,  he  paying  eighty-eight  dollars  for  each  hundred  dollars 
of  said  stock  ;  and  that  he  paid  the  money  according  to  contract. 

Third.  That  it  was  agreed  between  him  and  the  Secretary  of  the 
Treasury  that  if  any  portion  of  said  loan  should  be  taken  upon  terms 
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more  favorable  to  the  lender,  he  should  be  allowed  the  benefit  of  those 
terms. 

Fourth.  That  a  portion  of  said  loan  was  subsequently  taken  (on  the 
3l8t  of  August,  1814)  upon  terms  more  favorable  to  the  lender. 

Fifth,  That  Congress  subsequently  passed  a  law  authorizing  another 
loan,  before  the  one  in  question  was  all  taken  up,  for  the  purpose  of 
avoiding  the  eflFect  of  said  provision  in  the  contract  with  him. 

Sixth.  That  said  Barker  sustained  great  damages  thereby,  which 
the  United  States  have  refused  to  pay. 

MATERIAL  FACTS  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

First.  That  on  the  24th  of  March,  18)4,  Congress  passed  a  law 
authorizing  a  loan  of  $25,000,000,  and  the  issuance  of  stock  by  the 
Secretary  of  the  Treasury  to  that  amount. — (3  CJ.  S.  L.,  111.) 

Second,  That  the  Secretary  of  the  Treasury  advertised  for  proposals 
for  ten  millions  of  said  loan,  and  received  one  from  said  Barker,  offer- 
ing to  take  15,000,000  upon  the  following  terms:  "It  being  under- 
stood and  agreed  that,  if  terms  more  favorable  to  the  loaners  be 
allowed  for  any  part  of  the  twenty-five  millions  authorized  to  be  bor- 
rowed the  present  year,  the  same  terms  are  to  be  extended  to  this  cod- 
tract  "— (R.,  pp.  1,  2,  3.) 

Third,  That  Barker,  from  time  to  time,  paid  into  the  places  of  de- 
posit named  by  the  Secretary,  in  the  currency  of  the  day,  a  sum  which 
entitled  him  to  the  five  millions  of  stock  which  he  received. 

Fourth.  That  subsequently,  on  the  31st  of  August,  another  portion 
of  said  stock  was  taken  upon  terms  more  advantageous  to  the  lenders 
to  the  extent  of  eight  per  cent. ,  which  entitled  the  holders  to  ten  per 
cent,  additional  stock. 

Fijth.  That  the  full  amount  of  said  ten  per  cent,  of  stock  has  been 
paid,  in  what  was  called  supplemental  stock,  to  those  who  produced 
to  the  department  or  its  agencies  the  original  stock. 

Sixth.  That  said  Barker  claimed  that  said  supplemental  stock  ought 
to  issue  to  those  whq  held  the  stock  on  the  day  when  the  second  loan 
was  taken,  and  not  to  those  who  were  holders  of  the  stock  at  a  subse- 
quent period. 

Seventh.  There  is  no  suflScient  evidence  that  Ward,  Halleck,  and 
Little  are  the  assignees  of  Barker  as  to  this  claim. 

The  record  at  page  404,  shows  a  petition,  dated  February  1,  1820, 
by  Barker  to  Jay,  as  recorder,  to  be  discharged  as  an  insolvent  debtor, 
and  there  is  a  discharge  by  the  recorder,  at  page  402,  stating  that  he 
had  ordered  Barker  to  assign  to  Ward.  But  there  is  no  such  assign- 
ment in  the  record,  although,  at  page  552,  Ward  admits  that  he  re- 
ceived the  assignment.  There  is  an  inventory,  at  page  405,  of  the 
property  Barker  scheduled  in  his  insolvent  proceedings.  But  no  as- 
signment is  shown. 

Eighth.  There  is  no  suflGlcient  evidence  that  any  portion  of  said 
twenty-five  million  loan  was  taken  upon  terms  more  advantageous  to 
the  lenders  than  the  contract  with  Barker,  except  as  to  the  six  mil- 
lion loan  of  the  Slst  of  August,  1814,  and  the  difference  between  the 
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terms  of  thin  loan  atiil  that  of  May,  1814,  was  paid  iu  the  supple- 
mental stock  above  referred  to. 

In  that  inventory,  at  pa^e  416,  there  is  this  entry:  ^'  My  claim  on 
the  government  of  the  United  States  for  not  fulfilling  the  loan  con- 
tract of  the  2d  of  May,  1814,  for  which  I  am  about  petitioning  Con- 
gress." 

But  there  is  no  mention  of  any  interest  on  outstanding  claims  which 
were  then  held  by  other  persons,  in  which  he  had  an  interest.  Ward, 
if  Barker  in  fact  assigned  to  him,  had  no  intimation  in  his  inventory 
that  a  large  portion  of  these  claims  were  standing  in  the  name  of 
third  persons,  and  required  action  on  their  part  to  obtain  the  title 
thereto.  This  was  not  that  kind  of  inventory  which  the  New  York 
insolvent  law  contemplated. 

At  page  416  of  the  record  there  \h  a  recital  that  7,670  shares  of 
stock  and  this  claim  against  the  United  States  had  been  assigned  to 
Halleck,  Hoyt,  and  Little,  in  trust,  to  pay  certain  creditors.  If  this 
recital  is  true,  then  this  claim  upon  the  government  belongs  to  these 
three  persons,  and  not  to  those  who  are  petitioners  in  this  case.  But 
if  not  true,  and  the  assignment  mentioned  in  Recorder  Jay's  dis- 
charge was  made,  then  this  claim  belongs  exclusively  to  Ward  and 
not  to  the  present  petitioners.  If  either  of  these  statements,  or 
neither  of  them,  is  true,  the  present  petitioners  are  not  the  owners  of 
this  claim,  and  cannot,  therefore,  recover.  The  claimants'  explana- 
tory petition,  at  pages  20  and  21,  admits  that  there  is  no  assignment 
of  the  present  claim  to  them,  and  makes  admissions  that  clearly  show 
that  they  have  no  such  interest  or  rights  as  Mr.  Barker  claims  for 
them,  as  I  understand  it. 

NifUh,  The  evidence  does  not  show  that  the  various  third  persons 
who  held  the  stocks  on  which  Barker  founded  his  claims  have  trans- 
ferred their  rights  and  interests  to  the  petitioners. 

1.  The  paper  signed  by  Thomas  Lamb,  at  page  64  of  the  record,  is 
not  shown  to  have  been  authorized  by  a  resolution  of  the  board  of  di- 
rectors of  the  bank,  nor  within  his  official  duties,  and  therefore  it  con- 
veys nothing. 

2.  Edward  Blake,  who  signs  a  paper  at  page  65,  is  not  shown  to  be 
the  executor  of  William  E.  Payne,  nor  is  it  shown  that  William  E. 
Payne  was  the  last  surviving  executor  of  William  Payne;  nor  is  it 
shown  that  by  the  laws  of  Massachusetts  the  rights  and  powers  of  the 
executor  of  William  Payne  would  devolve  upon  the  executor  of  his 
executor.  But  if  they  did,  it  is  not  shown  that  a  transfer  could  be 
made  in  the  manner  adopted. 

3.  The  signatures  of  Putnam  to  papers  found  between  papes  56  and 
62  are  not  proved,  and  those  papers  would  prove  nothing  if  the  signa- 
tures are  genuine. 

4.  The  deposition  of  Lamb  (page  70)  does  not  prove  that  the  Me- 
chanics' Bank  of  New  York  had  any  interest  in  the  stock  referred  to, 
because  that  all  he  knows  about  it  is  what  was  said  in  order  by  Irvin. 
He  does  not  even  know  that  Irvin  was  trustee,  nor  is  he  proved  to  be 
legally  so.  He  does  not  swear  that  he  examined  the  books  of  his  bank, 
but  he  caused  somebody  else  to  do  so.     This  proves  nothing. 

5.  Exhibit  '^A/'  at  page  156,  does  not  convey  any  rights  to  the 
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claimants.  It  describes  nothing  and  transfers  nothing.  There  is  no 
evidence  that  Thomas  Biddle  had  authority  to  transfer  the  claim  in 
question  without  consideration,  so  as  to  affect  the  rights  of  the  legal 
representatives  of  his  deceased  partners.  The  firm  was  dissolved  long 
ago,  and  there  is  no  evidence  which  of  its  members  was  authorized  to 
close  up  the  business. 

6.  Exhibit  **  F,"  at  page  180,  proves  nothing.  It  is  a  mere  certifi- 
cate of  a  fact,  which  fact  is  not  proved.  It  is  copied  into  paper  No.  1, 
but  that  does  not  change  its  character  as  evidence.  There  is  no  proof 
that  the  Mechanics'  Bank  of  Philadelphia  had  any  stock  in  the  ten 
million  loan.  The  evidence  of  Lewis  negatives  the  idea  that  said  bank 
did  own  any,  (pp.  69,  70.)  Neither  of  the  witnesses  on  this  subject 
know  any  fact  of  their  own  knowledge.  If  the  said  bank  held  stodc 
in  said  loan,  there  is  no  proof  of  assignment  to  claimants.  The  paper 
produced  and  proved  is  not  an  assignment,  and  proves  nothing.  Nor 
did  the  bank  authorize  an  assignment.  It  only  empowered  the  officers 
to  sign  and  seal  a  certificate  stating  a  fact.  The  letter  of  De  Angelis 
proves  nothing. 

7.  The  account  with  the  Commercial  Bank  of  Philadelphia  proves 
nothing.  The  witnesses,  Palmer,  McEwin,  and  Carson  prove  nothing 
material  on  the  subject  of  the  stock  referred  to  in  the  interrogatories 
propounded  to  them. 

8.  There  is  no  sufficient  assignment  by  the  Mechanics'  Bank  of  any 
claim  upon  the  United  States. 

The  papers  signed  by  Irvin  and  De  Angelis,  at  page  212,  and  by 
Irvin,  at  page  262,  prove  nothing.  The  certificate  of  the  latter  does 
not  prove  that  Irvin  was  appointed  trustee  of  that  bank.  But  if  he 
was  trustee,  he  was  not  authorized  to  tranfer  the  rights  of  the  bank  in 
the  manner  attempted.  The  statutes  of  New  York  regulate  the  man- 
ner of  executing  trusts  in  the  case  of  corporations.  But  their  provi- 
sions have  not  been  followed.  There  is  no  evidence  that  the  tioard  of 
directors  had  power,  or  did  in  fact  authorize  the  assignment.  The 
paper  purporting  to  be  an  assignment  to  the  claimants  was  not  signed 
by  the  trustees  named  in  the  bank  assignment,  but  only  by  one  of  them. 

The  witnesses  do  not  prove  that  the  bank  held  a  claim  against  the 
United  States  at  the  time  that  Irvin  attempted  to  assign  such  claim. 

9.  There  is  no  sufficient  evidence  of  the  assignment  by  the  American 
Fire  Insurance  Company  of  any  claim  on  the  United  States. 

The  paper  marked  "  C/'  at  page  274,  proves  nothing.  The  com- 
pany had  no  rights  to  transfer,  as  is  stated  by  Campbell  in  his  testi- 
mony  at  page  289. 

10.  There  is  no  evidence  that  the  Merchants'  Bank  of  New  York 
held  any  claim  against  the  United  States. 

The  certificate  marked  ''C,"  page  298,  proves  nothing. 

11.  The  certificate  of  George  Newbold,  at  316,  proves  nothing,  and 
does  not  show  that  the  Bank  of  America  ever  held  any  claim  against 
the  United  States. 

There  is  no  evidence  that  Newbold  was  authorized  by  the  bank  to 
sign  any  such  paper. 

12  There  is  no  evidence  that  Jenkins  had  a  claim  against  the  United 
States.     The  paper  signed  by  Leggett,  at  page  31 7  >  proves  nothing. 
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The  executorship  could  not  be  proved  by  parol.  If  proved  it  would 
not  authorize  the  transfer  of  the  assets  of  the  deceased  in  the  manner 
attempted. 

13.  There  is  no  proof  of  a  valid  transfer  of  a  claim  due  to  Elbert 
Anderson  from  the  United  States. 

The  paper  '*H,"  on  page  334,  does  not  prove  that  the  deceased  had 
any  such  claim.  The  administrator  was  not  authorized  by  law  to  dis- 
pose of  it  in  the  manner  attempted. 

14.  The  written  statement  of  John  Clapp,  at  page  341,  does  not 
prove  anything.  It  may  be  evidence  against  him,  but  it  is  none 
against  the  United  States. 

15.  The  paper  marked  *'  M,"  at  page  348,  does  not  prove  a  claim 
against  the  United  States,  nor  an  assignment  of  a  claim  from  Hicks. 

16.  There  is  no  evidence  that  Horn  &  Town  held  any  claim  against 
the  United  States. 

The  renunciation  by  Charles  Town  does  not  amount  to  a  transfer  of 
any  interest  to  the  present  claimants. 

17.  The  paper  marked  '*  J,"  at  page  361,  does  not  prove  that  H. 
Hendricks  had  a  claim  against  the  United  States,  and  if  he  had,  the 
administrator  was  not  authorized  to  dispose  of  it  in  the  manner  at- 
tempted. 

18.  There  is  no  evidence  that  Embury  bad  any  claim  rgainst  the 
United  States. 

He  knows  nothing  about  the  account  produced,  and  says  he  never 
owned  any  stock  in  the  ten  million  loan,  (page  365.) 

19.  The  paper  ^^  E,"  at  page  380,  is  no  evidence  of  a  claim  against 
the  United  States,  and  there  is  no  proof  that  Depeyster  was  adminis- 
trator. 

20.  There  is  no  evidence  that  William  T.  Hicks  was  attorney  of  Silas 
Hicks,  or  had  authority  from  the  latter  to  make  the  assignment  found 
at  page  517. 

21.  The  ex  parte  affidavit  of  D.  A.  Smith,  found  at  page  532,  is 
not  evidence  in  this  cause;  nor  is  there  any  evidence  that  Gill,  before 
whom  it  purports  to  have  been  taken,  was  a  notary  public  at  the  time 
the  jurat  bears  date. 

22.  There  is  no  sufficient  evidence  that  any  portion  of  the  twenty- 
five  million  loan  was  taken  upon  terms  more  favorable  to  the  lenders 
than  the  part  taken  by  Barker,  except  what  was  taken  in  August, 
1814,  at  eighty  dollars  in  money  for  a  hundred  dollars  in  stock,  on 
which  the  ten  per  cent,  additional  stock  has  been  paid. 

23.  That  on  the  13th  of  November,  1814,  Congress  passed  a  law 
authorizing  an  additional  loan  of  $3,000,000,  for  which  the  banks  in 
the  District  of  Columbia  were  authorized  to  subscribe. — (Act  15th 
November,  1814,  3  U.  S.  L.,  144,  145.) 

Under  this  act  the  report  of  the  Secretary  of  the  Treasury  shows 
that  $950,000  were  subscribed  — (R.,  p.  630.) 

24.  That  under  the  act  of  February  13,  1815,  (3  U.  S.  L.,  205,) 
$100,000  were  borrowed,  and  $25,000  were  subscribed  by  the  Bank  of 
Columbia,  (R.,  p  630,)  the  bank  for  which  Richard  Smith  was  agent, 
doing  business  in  the  Treasury  Department,  and  is  the  subscription 
referred  to  in  his  evidence. 
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By  the  terms  of  this  act  the  banks  of  the  District  were  authorized 
to  subscribe  for  this  loan. 

25.  That  on  the  26th  of  December,  1814,  Congress  passed  an  act 
(3  U.  8.  L.,  161)  authorizing  the  issue  of  treasury  notes  in  lieu  of  the 
stock  authorized  to  be  issued  under  the  act  of  March  24,  1814,  (3  U. 
S.  L.,  Ill,)  and  of  the  15th  of  November,  1814.— (3  U.  8.  L.,  144, 
145.) 

26.  The  stock  authorized  by  the  act  of  15tli  November,  1814,  was 
taken  by  banks  in  New  York  and  in  8outh  Carolina. — (R..  p.  630.) 

LEGAL   PROPOSrriONS. 

First.  That  the  depositions  of  Denis  A.  Smith  must  be  exduded 
from  this  case. 

One  must  be  excluded  because  it  was  ex  parte,  and  taken  for  the 
purpose  of  being  used  before  Congress,  and  under  the  direction  of  the 
prosecuting  agent. 

The  other  must  be  excluded  because  it  is  not  legal  evidence  in  the 
case,  it  being  also  ex  parte,  and  not  having  been  taken  in  this  suit, 
but  in  one  claimed  to  have  been  pending  against  Barker  in  New 
York. 

Although  it  might  have  been  lawfully  used  in  the  suit  between  the 
United  States  and  Barker,  in  New  York,  it  is  no  evidence  of  any  con- 
troverted fact  here.  Both  were  entirely  ex  parte,  and  the  United 
States  had  no  opportunity  to  cross-examine  and  call  out  all  the  facts. 

Again,  there  is  no  evidence  of  the  authenticity  of  the  one  said  to 
have  been  filed  in  New  York,  nor  is  it  shown  that  the  30th  section  of 
the  judiciary  act  of  1789  was  conformed  to  in  all  or  any  respect,  so  as 
to  make  it  evidence  in  the  court  then. 

1.  It  was  not  shown  that  the  witness  resided  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial,  or  was  bound  on  a 
voyage  to  sea,  or  was  about  to  go  out  of  the  United  States,  or  was 
out  of  such  district,  or  to  a  greater  distance  than  one  hundred  miles 
from  the  place  of  trial  before  the  time  of  the  trial,  or  that  he  was  an- 
cient or  very  infirm. 

Neither  of  these  prerequisites  appear  in  the  deposition,  and  unless 
one  of  them  was  shown  to  the  commissioner,  the  deposition  could  not 
have  been  lawfully  taken  ex  parte,  and  even  in  that  case  it  could  be 
taken  only  de  bene  esse. 

2.  It  does  not  appear  that  the  plaintiflfs  (the  United  States)  were 
notified  of  the  taking  of  such  deposition.  This  is  necessary  in  all 
cases  where  the  party  or  his  attorney  resides  within  one  hundred 
miles  of  the  place  of  taking  the  deposition.  There  is  no  evidence 
that  the  plaintifis  did  not  reside  within  a  hundred  miles,  nor  any 
that  the  plaintiffs  had  no  attorney  within  that  distance.  On  the  con- 
trary, the  Attorney  General^  Mr.  Wirt,  resided  within  that  distance, 
and  that  the  United  States  had  an  attorney  for  the  district  of  Mary- 
land within  such  distance. 

3.  There  is  no  evidence  in  this  case  that  Barker  made  the  necessary 
proof  of  either  of  the  first  above-mentioned  facts,  so  as  to  entitle  the 
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deposition  to  be  read  in  the  court  in  New  York.  The  deposition 
could  not  have  been  read  as  a  matter  of  course.  Before  it  could  be 
read,  Barker  would  have  been  compelled  to  make  the  same  proof  as 
must  be  made  in  all  cases  where  depositions  are  taken  de  bene  ease. 
(See  cases  cited  in  Curtis's  Digest,  title  Evidence,  C;  The  Patapsco 
In.  Co.  V8.  Southgate,  5  Pet.,  603.) 
The  act  must  be  strictly  pursued. — (Bell  vs,  Morrison,  1  Pet.,  351.) 

4.  It  is  not  shown  that  the  deposition  was  reduced  to  writing  by 
commissioner  or  by  the  tmtness. 

This  is  necessary  by  the  words  of  the  statute. — (Bell  vs.  Morrison, 
1  Pet.,  351.) 

5.  The  commissioner  does  not  certify,  as  required  by  statute,  that 
neither  the  plaintiffs  nor  their  attorney  resided,  at  the  time  of  taking 
the  deposition,  within  one  hundred  miles  of  the  place  of  taking, — Dick 
vs.  Runnels,  5  How.,  7.) 

The  certificate  of  the  commissioner  is,  that  the  place  of  residence 
of  the  tvitness  was  more  than  a  hundred  miles  from  the  place  of  trial, 
and  therefore  it  is  insufficient. 

6.  There  is  no  evidence  that  '*  Lewis  Eichelberger,"  was,  in  fact, 
such  commissioner  as  was  authorized  to  take  such  depositions. 

For  these  various  causes  this  affidavit  cannot  be  received  and  read 
in  evidence  now.  There  is  no  evidence  that  it  was  even  read  in  New 
York,  or  that  it  was  entitled  to  be  read.  It  is  not  shown  when  and 
where  and  by  whom  the  deposition  was  opened;  and  if  not  proved  to 
have  been  done  in  open  court,  it  could  not  be  read. — (Beale  vs.  Thomp- 
son, 8  Cranch,  70.) 

The  fact  that  the  deposition  was  among  the  files  of  the  court  proves 
nothing,  as  the  clerk  will  file  any  paper  on  the  payment  of  his  fee  for 
filing. 

7.  There  is  no  sufficient  evidence  that  any  such  paper  was  filed  in 
the  Barker  case.  The  verification  is  not  in  conformity  with  the 
statute  of  Congress,  so  as  to  make  it  evidence.  That  act  does  not 
relate  to  the  record  and  proceedings  in  the  national  courts,  but  is  con- 
fined to  State  courts.  That  it  is  not  so  certified  as  to  make  it  evidence 
at  common  law,  is  most  clear. 

But,  if  admissible,  these  ex  parte  depositions  do  not  prove  that  the 
contract  between  Smith  and  the  United  States  was  different  from  the 
one  in  writing  found  in  the  records  ot  the  department.  It  was  not 
taken  to  prove  any  such  thing.  There  was  no  issue  in  that  case  that 
called  for  such  proof. — (See  Paine's  C.  C.  R.,  156.)  No  such  infer- 
ence was  drawn  from  the  affidavit  at  the  time.  Tinder  the  circum- 
stances of  this  case,  there  can  be  no  just  claim  to  give  these  affidavits 
any  specially  liberal  construction  against  the  United  States. 

Second.  The  written  contracts  must  control^  and  cannot  he  varied  or 
altered  by  parol. 

From  the  established  mode  of  doing  business  at  the  Treasury  De- 
partment, it  is  certain  that  the  proposals  by  Denis  A.  Smith  for 
for  stock  and  the  acceptance  must  have  been  in  writing. 
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These  papers  will  speak  for  themselves,  and  cannot  be  varied  by 
parol  understandings. 

Smith's  testimony  mast  be  rejected,  and  then  there  is  no  evidence 
whatever  of  the  supposed  agreement  to  take  Baltimore  and  District 
notes. 

It  rests  with  the  claimants  to  prove  these  papers,  and  if  they  do 
not,  the  presumption  is  a  fair  one  that  they  will  militate  against  their 
pretensions. 

They  could  have  obtained  these  papers  and  the  Secretary's  notice,  if 
they  had  desired  so  to  do,  when  they  first  moved  in  this  matter,  which 
was  before  the  burning  of  the  treasury  in  1832  or  1833. 

It  is  the  claimant's  duty  to  prove  his  facts,  and  if  he  does  not,  it  is 
presumed  they  do  not  exist. 

The  accuracy  of  Denis  A.  Smith's  statement  is  repelled  by  the 
certified  statements  from  the  Register's  office. 

Richard  Smith  does  not  swear  that  he  subscribed  for  any  portion  of 
the  $25,000,000  loan  of  1814,  and  the  Register's  certificate  proves  that 
he  did  not  do  so. 

Baltimore,  August  22,  1814, 
Sir  :  I  will  take  eighteen  hundred  thousand  dollars  of  the  six  mil- 
lion loan  at  the  rate  of  eighty  per  cent.  The  periods  of  payments  to 
be  in  conformity  with  your  advertisement  for  proposals,  and  the  banks 
into  which  the  payment  shall  be  made  are  the  Bank  of  Pennsylvania 
and  the  Mechanics'  Bank  of  Baltimore. 
I  am,  with  great  respect,  your  obedient  servant, 

D.  A.  SMITH. 
G.  W.  Campbell,  Esq., 

Secretary  of  the  Treasury. 

Treasury  Department,  August  31,  1814. 

Sir  :  The  part  of  the  loan  of  six  millions  of  dollars,  for  which  the 
proposals  were  accepted,  has  been  taken  at  the  rate  of  eighty  dollars 

in  money  for  one  hundred  dollars  in  stock.     Your  proposal  for 

being  at  that  rate,  or  at  one  more  favorable  for  the  United  States,  has 
been  accepted,  and  you  will  be  pleased  to  make  your  payments  into 
the  bank  or  banks  specified  in  your  proposals  in  the  manner  and  at 
the  times  stated  in  the  public  notification.        *         *         *         * 

G.  W.  CAMPBELL. 

The  above  was  addressed  to  Denis  A.  Smith,  among  others,  and 
related  to  the  $1,800,000. 

In  the  proposals : 

''The  amount  loaned  is  to  be  paid  into  a  bank  or  banks  authorized 
by  the  treasury  in  the  following  manner.  *  *  *  The  proposals 
must  state  the  bank  or  banks  into  which  the  lender  may  desire  to 
make  his  payments,  and  he  will  be  allowed  to  make  them  according 
to  his  wishes  expressed  in  all  cases  where  the  convenience  of  the 
Treasury  will  permit." 
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If  D.  A.  Smith  mide  a  contract  with  the  Secretary  diflferent  from 
that  shown  in  the  record,  it  would  be  in  writing,  and  should  be  pro- 
duced or  accounted  for.  The  written  contract  which  is  set  out  in  the 
record  could  only  be  changed  by  making  another.  But  no  other  is 
shown. 

But  Smith  does  not  say  that  the  bants  had  suspended  specie  pay- 
ments when  he  subscribed  for  a  portion  of  the  loan  which  he  says  was 
to  be  paid  in  bills  of  the  Baltimore  and  District  banks.  At  the  time 
he  made  his  offer  (August  22,  1S14)  the  banks  had  not  suspended 
specie  payments.  It  was  some  days  after  that  before  the  suspension 
took  place.  At  the  time  of  the  subscription  the  bills  were,  he  states, 
at  par.  The  bills  at  that  time  were  just  as  good  as  those  which 
Barker  paid  in. 

The  performance  of  the  contract  took  place  afterwards.  And  Smith 
merely  swears  that  in  its  performance,  after  the  suspension,  the  gov- 
ernment did  not  exact  specie,  but  took  bills  of  the  banks,  although 
they  had  suspended.  This  was  not  an  agreement  to  receive  deprecia- 
ted paper,  but  an  agreement  to  receive  bills  when  they  were  at  par, 
and  then  receiving  them  when  they  were  not  redeeming  with  specie. 
The  rights  of  Barker  attached  to  the  contract  when  made,  and  cannot 
be  affected  by  the  mode  of  executing  it. 

The  city  of  Washington  was  taken  on  the  24th  of  August,  1814,  and 
the  British  left  on  the  night  of  the  25th.— (6  Niles's  Register,  443.) 

The  suspension  of  specie  payments  took  place  after  that  date. 
Bichard  Smithy  in  his  deposition,  (B.,  p.  266,)  says  that  the  suspen- 
sion took  place  in  August  or  September,  1814.  In  another  place  he 
says  it  was  on  the  24th  of  August  or  shortly  after.  No  one  has  tes- 
tified, I  believe,  that  the  suspension  took  place  prior  to  the  31st 
August,  1814.  Miles,  in  his  Kegister,  announces  the  suspension  in 
his  issue  of  the  10th  of  September,  1814,  thus;  *'The  banks  of  New 
York,  Philadelphia  and  Baltimore  have  stopped  their  payments  in 
specie.  The  great  quantity  of  the  precious  metals  drawn  off  by  the 
enemy  through  his  friends  among  us,  by  the  sales  of  bills  of  exchange 
&c.,  has  rendered  this  procedure  necessary  to  secure  the  safety  of  our 
monied  institutions.  It  is  a  very  proper  and  prudent  measure  ;  un- 
pleasant and  inconvenient,  indeed,  but  the  preventive  of  absolute  loss 
and  a  guarantee  of  their  future  credit  and  usefulness.  The  publica- 
tions that  belong  to  this  interesting  matter  are  laid  off  for  our  next." 
(7  Niles's  Reg.,  p.  10.) 

This  news  must  have  come  to  Niles  after  his  previous  issue  on  the 
3d  of  September,  and  alter  the  government  ofiScers  returned  to  Wash- 
ington and  resumed  business,  and  after  the  Secretary  of  the  Treasury 
notified  D.  A.  Smith,  on  the  3lst  of  August,  that  his  offer  had  been 
accepted.  Hence  it  is  perfectly  certain  that  the  Secretary  did  not 
make  a  contract  agreeing  to  receive  depreciated  paper. 

The  agreement  with  Smith,  as  set  out,  was  to  pay  into  the  Bank  of 
Pennsylvania  and  Mechanics'  Bank  of  Baltimore.  Barker  and  those 
who  subscribed  in  April  had  the  privilege  of  paying  into  certain  banks. 
Whatever  those  banks  would  receive  and  credit  the  government  was  a 
matter  for  them.  What  the  government  got  was  a  credit  on  the  books 
of  the  banks.    When  the  credit  was  given,  that  was  a  performance  on 
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thd  part  of  the  lender.  He  was  not  interested  in  the  question  as  to 
what  the  government  mipht  receive  of  those  banks  in  payment  of  the 
debt  due  from  them.  Smith  does  not  state  that  he  paid  a  dollar  to 
the  United  States  in  paper,  but  he  paid  to  the  banks  and  took  evidence 
of  payment  to  present  to  the  commissioner  of  loans  to  get  stock.  When 
Smith's  affidavit  is  considered,  in  connexion  with  the  surrounding  cir- 
cumstances, and  the  mode  of  doing  business  at  the  time,  it  does  not 
even  tend  to  prove  that  the  Secretary  of  the  Treasury  agreed  to  receive 
depreciated  paper  at  par,  although  in  the  performance  of  the  contract 
he  may  have  actually  received  such  paper. 

Third.  The  legal  presumption  is,  under  the  evidence  in  this  case^  that 
the  depositian  of  Richard  Smith  applies  either  to  the  loan  of  November^ 
1814,  oroflZth  February,  1815. 

Mr.  Dallas,  Secretary  of  the  Treasury,  had  had  much  trouble  and 
perplexity  growing  out  of  the  contracts  of  his  predecessor  in  relation 
to  the  extra  amount  of  stock  claimed  under  the  first  ten  millions  of 
the  $25,000,000  loan.  Something  like  a  million  of  stock  had  been 
issued,  or  was  to  be,  to  fulfil  one  of  the  peculiar  provisions  of  the  con- 
tract concerning  the  first  ten  millions,  on  the  letting  of  the  next  six 
millions.  This  fact  alone  was  calculated  to  put  him  upon  his  guard 
as  to  doing  any  act  which  would  increase  the  liability  of  the  govern- 
ment on  that  account. 

He  had  obtained  a  law  of  Congress  authorizing  a  loan  of  three  mil- 
lions, which  the  District  banks  were  authorized  to  subscribe  for.  There 
was  no  reason  for  this  law,  when  there  were  several  millions  which 
could  have  been  taken  under  the  twenty-five  million  loan,  except  to 
avoid  the  very  difficulties  which  had  been  occisioned  by  Mr.  Campbeirs 
contract,  and  when  Congress  had  passed  a  law  for  a  half  million  loan, 
which  the  banks  were  permitted  to  take,  and  which  he  could  use. 

Having  both  these  loans  to  resort  to,  and  neither  of  which  could 
possibly  involve  the  department  in  difficulty  under  the  Campbell  con- 
tracts, he  would  not  be  likely  to  avoid  them  and  continue  to  act  under 
the  one  that  had  been  and  might  be  again  the  subject  of  difficulty. 

The  fact  that  of  this  half  million  loan  the  Bank  of  Columbia  did 
take  |25^0C0,  and  that  it  does  not  appear  that  any  was  taken  by  B. 
Smith  in  his  own  name,  or  that  any  was  taken  by  the  Mechanics'  Bank, 
at  Annapolis,  raises  the  presumption  that  what  Smith  refers  to  in  his 
evidence  is  this  $25,000  in  the  half  million  loan. 

He  doubtless  took  it  in  the  name  of  the  bank  that  he  represented 
in  the  treasury  building,  and  that  the  Annapolis  bank  received  it 
from  the  Bank  of  Columbia.  In  that  event  Smith's  name  would  not 
be  on  the  books  at  all,  nor  would  that  of  the  Mechanics'  Bank  of 
Annapolis. 

When  Barker  pet'tioned  Congress  in  1820,  he  made  no  allusion  to 
a  loan  made  to  Bichard  Smith,  or  his  bank.  He  then  referred  to  and 
relied  exclusively  upon  the  transaction  of  D.  A.  Smith. 
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Fourth.  The  contract  with  Barker  must  he  construed  with  reference 
to  all  the  surrounding  circumstances ^  and  the  intention  of  both  parties. 

The  loans  were  not  called  for  in  apecie.  The  amount  of  money  re- 
quired was  not  to  be  obtained  in  the  country  in  specie.  The  govern- 
ment was  using  bank  bills,  and  so  was  the  country,  at  par.  It 
received  and  paid  them  out  at  par.  The  government  and  people  stood 
upon  the  same  ground.  The  government  in  advertising  for  bids,  and 
the  bidders  in  their  offers,  as  well  as  the  former  in  accepting  them, 
looked  to  the  common  currency,  which  was  bills.  Barker  must  have 
80  understood  his  contract,  and  so  did  the  government. 

If  the  government  had  required  specie,  it  would  have  so  advertised, 
and  bids  would  have  been  made  accordingly.  In  that  event  the  banks 
could  not  have  aided  the  government.  On  the  contrary,  the  govern- 
ment would  have  aided  in  their  suspension  of  specie  payments.  It  was 
the  policy  of  the  government  to  sustain  the  banks,  so  as  to  derive  aid 
from  them  in  the  hour  of  its  need.  If  specie  had  been  required,  the 
loan  must  have  been  taken  at  ruinous  rates 

Fifth.  The  acts  of  the  parties  and  practical  construction  put  upon  the 
contract  at  the  time  establish  one  adverse  to  that  now  claimed. 

The  practical  construction  put  upon  a  contract  must  have  great 
weight  in  construing  it.  Barker,  as  well  as  the  Secretary  of  the 
Treasury,  immediately  after  the  taking  of  the  second  loan,  (in  August,) 
practically  construed  the  contract. 

The  point  made  by  Barker  in  his  protest  was  that  the  department 
was  giving  the  additional  stock  to  those  who  held  the  old  stock  when 
the  new  loan  was  taken,  in  whose  hands  soever  it  might  be  ;  whereas 
he  contended  that  it  should  be  awarded  to  those  who  held  it  on  the 
day  that  loan  was  taken,  although  they  might  subsequently  have 
transferred  it.  In  other  words,  that  the  right  did  not  attach  to  and 
follow  the  stock,  whoever  might  hold  it,  but  it  attached  to  the  person 
holding  on  the  31st  of  August,  1814. 

This,  by  the  then  correspondence,  seems  to  have  been  the  sole  con- 
troversy. 

It  was  the  point  made  in  the  trial  in  New  York,  when  the  default 
of  theJUnited  States  was  offered  as  a  set-off. — (See  1  Paine,  C.  C.  R., 
p.  156.)  He  must  have  known  that  he  could  not  have  split  up  his 
claim  and  set  off  a  part  without  cancelling  the  whole,  if  any  was  al- 
lowed. This  proves  that  he  did  not  then  suppose  that  he  had  any 
further  claim  than  the  one  proposed  to  be  set  off,  which  made  no  refer- 
ence to  the  claim  on  account  of  the  supposed  depreciation  of  bills  re- 
ceived of  Smith. 

In  the  evidence  I  find  no  reference  to  this  claim  on  account  of  de- 
preciated bills  prior  to  1820,  six  years  after  the  contract  was  made. 
Anterior  to  that  time,  probably  no  one  had  thought  of  putting  the 
construction  now  claimed  upon  ic. 

It  is  quite  certain  that  such  was  not  the  intention  of  the  Treasury 
Department  or  of  Mr,  Barker. 
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If  Barker's  theory  was  correct,  the  right  to  the  ten  per  cent,  addi- 
tional 8tock  attached  to  him,  as  far  as  he  had  stock  on  the  3 let  of 
August,  1814,  and  those  who  subsequently  became  owners  would  have 
no  claim  to  that  addition.  He  must,  then,  have  known  that  the  new 
subscribers  paid  in  bills,  for  the  fact  was  notorious.  He  made  no  point 
about  that  lact  at  the  time.  When  he  went  to  Congress  he  enlarged 
his  claim  by  his  new  version  of  the  matter.  Before  that,  it  was  not 
heard  of. 

Sixth.  The  receiving  funds  that  were  at  par  in  private  and  in  public 
tranpactiona  was  not  receiving  subscriptions  to  a  loan  upon  terms  more 
advantageous  to  the  lenders  than  those  which  had  previously  been  taken. 

The  government  wanted  funds  to  pay  salaries,  debts,  and  contracts. 
The  evidence  is  conclusive  that  it  received  such  funds  under  the  loan 
of  May,  and  under  the  August  loan,  and  under  all  subsequent  loans. 
The  President,  and  all  persons  employed  in  Washington  under  the 
government,  and  all  contractors,  received  at  par  the  bills  of  the  banks 
which  had  been  taken  under  these  loans.  To  the  government  they 
were  just  as  good  as  gold  and  silver  for  these  purposes.  The  bills  re- 
ceived were  evidence  of  a  debt  against  the  banks  issuing  them,  pay- 
able in  gold  and  silver,  if  the  government  had  chosen  to  demand  them. 
The  government  had  the  right,  notwithstanding  these  contracts,  to 
receive  such  funds  as  it  chose,  if  they  would  meet  and  cancel  its  en- 
gagements in  lieu  of  gold  and  silver.  The  substance  of  all  these  trans- 
actions is  this,  that  the  government  and  the  banks  exchanged  credits, 
and  the  latter  was  made  the  standard.  The  government  took  on  these 
late  loans  what  it  had  on  all  others,  bank  credits — that  is,  bank  bills 
at  par — and  paid  them  out  at  par.  This  conferred  no  rights  upon  the 
holders  of  the  stock  in  the  ten  million  loan.  The  government  had 
the  option  to  take  such  currency  as  best  served  its  purposes,  and  no 
third  party  had  any  right  to  complain.  But  in  this  case  it  is  quite 
clear  that  none  was  thus  taken  in  the  |25,000,000  loan,  and  therefore 
if  currency  ever  so  inferior  had  been  received,  it  would  form  no  cause 
of  just  complaint  by  the  Mechanics  'Bank  or  any  one  else.  It  fol- 
lows that  no  recovery  can  be  had. 

Seventh.  The  daimant  has  no  title  to  a  portion  of  the  demand  which 
he  presents. 

A  part  of  the  demand,  if  any,  accrued  to  the  Mechanics'  Bank  of  the 
city  of  New  York,  a  corporation  created  under  the  laws  of  New  York. 

The  only  evidence  of  title  oflfered  is  a  deed  conveying  all  the  effects 
of  the  bank,  signed  by  Shepherd  Knapp^  as  president,  with  a  seal  at- 
tached to  his  name.  But  there  is  no  evidence  that  the  board  of 
directors,  to  whom  the  management  of  the  business  of  the  bank  was 
committed  by  its  charter,  had  authorized  him  to  do  so.  There  is  no 
evidence  that  the  board  of  directors  or  the  stockholders  had  ever  acted 
upon  the  subject  of  such  transfer,  while  the  assignment  itself^  as  well 
as  the  charter,  shows  that  the  effects  of  the  bank  amounted  to  some 
hundreds  of  thousands  of  dollars. — (R.,  p.  252.) 

There  are  two  statutory  objections  to  tnis  assignment : 
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1 .  That  there  is  no  evidence  that  it  was  authorized  by  the  directors  of 
the  bank. 

The  Revised  Laws  of  New  York  (1  vol.,  p.  722)  provide  in  case  of 
all  corporations : 

"  §  8.  I?o  conveyance,  assignment,  or  transfer,  not  authorized  by  a 
previous  resolution  of  its  board  of  directors ^  shall  be  made  by  any  such 
corporation,  of  any  of  its  real  estate,  or  any  of  its  eflfects,  exceeding 
the  value  of  one  thousand  dollars."  *  *  *  * 

At  page  731  *'  eflfects*'  are  defined,  and  are  to  be  ^^  construed  to  em- 
brace every  species  of  property,  real  and  personal,  including  things 
in  action." 

In  this  case  the  plaintiflfn  claim  under  an  assignment  of  more  than  a 
thousand  dollars'  worth  of  eflfects,  without  showing  a  previous  resolu- 
tion of  the  board  of  directors.     On  this  ground  the  assignment  is  had. 

2.  The  assignment,  if  authorized  by  the  board  of  directors,  is  in- 
valid, because  not  authorized  by  law,  but  on  the  contrary  was  against 
law. 

The  assignment  on  its  face  is  of  all  the  property  of  the  Mechanics' 
Bank,  except  its  banking  bouse,  to  F.  W.  Edmonds,  Robert  Kelley, 
and  Richard  Irvin,  for  various  uses  and  purposes  set  forth  in  it,  but 
principally  to  be  conveyed  by  them  to  another  corporation,  though  all 
the  stockholders  did  not  concur  in  that  arrangement. 

Such  assignments  are  not  only  not  authorized  by  law,  but  are  con- 
trary to  the  laws  of  New  York  applicable  to  the  cases  of  dissolution  of 
corporations. 
The  laws  of  New  York  (1  vol.,  p.  732,  §  9)  provide  as  follows  : 
'*  Upon  the  dissolution  of  any  corporation  created  or  to  be  created, 
and  unless  other  persons  shall  be  created  by  the  legislature,  or  by  some 
court  of  competent  authority,  the  directors  or  managers  of  the  aflfairs 
of  such  corporation  at  the  time  of  its  dissolution,  by  whatever  name 
they  may  be  known  in  law,  shall  be  the  trustees  of  the  creditors  and 
stockholders  of  the  corporation  dissolved,  and  shall  have  full  power  to 
settle  the  aflfairs  of  the  corporation,  collect  and  pay  the  outstanding 
debts,  and  divide  among  the  stockholders  the  money  and  other  pro- 
perty that  shall  remain  after  the  payment  of  the  debts  and  necessary 
expenses." 

These  provisions  prohibit  such  assignments  as  the  one  in  question. 
The  law  provides  for  the  case  when  neither  the  legislature  nor  the 
proper  court  name  or  appoint  some  other  person  to  perform  that  duty. 
The  directors  who  were  such  at  the  expiration  of  the  charter  were 
the  only  persons  who,  under  the  law,  could  be  trustees  and  wind  up 
the  affairs  of  the  bank.  The  persons  who  now  claim  to  do  so  under 
the  assignment,  and  not  otherwise.  But  the  law  prohibits  their  taking 
and  acting. 

Upon  both  grounds  the  assignment  is  a  nullity,  and  confers  no  title 
upon  the  grantees  in  it.  Consequently  the  claimant's  title  fails,  so 
far  as  the  same  is  derived  under  this  assignment  to  Edmonds,  Kelly, 
and  Irvin.  They  took  nothing  under  the  assignment,  and  could  con- 
vey nothing  to  Barker's  assignees.  So  far  as  the  present  demand  is 
derived  from  the  old  Mechanics'  Bank,  the  plaintiflfs  have  no  title,  and 
therefore  cannot  recover. 
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For  other  defects  in  plaintiffs'  title,  as  to  other  portions  of  the  pres- 
ent claim,  the  court  are  respectfully  referred  to  the  solicitor's  statement 
of  material  facts. 

EroiiTH.  The  plaintiffs  are  not  joint  owners  of  the  claims  set  up,  and 
there/ore  cannot  recover. 

The  record  shows  that  Barker's  claim  upon  the  United  States  grow- 
ing out  of  his  subscription  for  a  part  of  the  twenty-five  million  loan 
was,  prior  to  1820,  assigned  to  Halleck,  Little  and  Hoyt,  in  trust  for 
a  specific  purpose. — (R.  pp.  416,  417.) 

There  is  no  evidence  that  these  trustees  ever  conveyed  their  interest, 
or  any  portion  of  it,  to  Ward,  one  of  the  present  plaintiffs.  Ward  has 
no  interest  in  the  present  claim,  either  under  that  trust  or  otherwise. 

Ward  became  the  assignee  of  Barker,  under  the  insolvent  laws  of 
New  York,  on  the  22d  day  of  April,  1820,  (R.,  p.  402,)  and  accepted 
the  trust,  (R.,  p.  522.) 

Under  those  laws  Barker  inventoried  and  assigned  all  his  property, 
(save  a  few  exempted  articles,)  and  if  Ward,  the  assignee,  performed 
his  duty,  he  sold  the  same  and  divided  the  proceeds  among  the  credi- 
tors of  Barker.  This  he  was  required  to  do  within  one  year. — (1  Re- 
vised Laws  of  Kew  York  of  1813,  p.  463.)  If  Ward  acquired  any 
interest  in  this  claim  under  the  assignment  by  Barker  to  him,  he  was 
bound  to  sell  it  within  one  year,  and  it  is  to  be  presumed  that  he  did 
80.  He  cannot  now  claim  a  ri^ht  which  must  rest  solely  upon  his  own 
neglect  of  an  oflBcial  duty.     This  he  cannot  be  permitted  to  do. 

But  if  Ward  took  and  held  any  interest  in  this  claim,  he  did  so 
officially,  as  sole  assignee,  and  not  in  connexion  with  Halleck  and 
Little.  They  do  not  show  that  they  acquired  an  interest  in  this  claim 
under  Ward,  or  hold  by  title  derived  from  him.  Ward  cannot  join 
them  in  asserting  the  claim  assigned  to  Kelly,  Halleck,  and  Little, 
nor  can  they  join  him  in  asserting  the  one  assigned  to  Ward  under 
the  insolvent  laws  of  New  York.  These  parties,  if  they  have  any  title, 
hold  by  different  rights,  and  cannot  join  in  one  action. 

If  Halleck,  Hoyt,  and  Little  performed  their  duty  as  assignees  in 
trust  lor  certain  creditors,  they  must  have  closed  up  their  trust  some 
forty  years  ago,  and  in  doing  so  must  have  sold  the  trust  property  to 
enable  them  to  accomplish  that  object.  They  cannot  now  be  per- 
mitted to  come  here  and  say  they  did  not  perform  their  duty,  and 
therefore  continue  to  own  the  trust  property. 

The  presumption  is,  that  these  claims  have  been  sold,  and  passed 
into  other  hands.  Whether  this  is  so  or  not,  they  do  not  belong  to 
the  plaintiffs  jointly. 

Ninth.  The  government  put  the  true  construction  upon  Barker's  con- 
tract token  it  decided  that  the  ten  per  cent,  additional  stock  belonged  to 
the  holders  of  the  stock  certificates  who  might  present  them. 

The  contract  was  for  stock,  and  of  course  to  be  paid  upon  presents* 
tion  of  the  old  certificate.  It  was  this  idea  which  gave  it  value.  Any 
other  construction  would  have  depreciated  the  stock  in  the  market, 
and  thus  have  defeated  the  object  of  the  parties,  which  was  to  have  it 
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sought  for  and  purchased  by  the  community.  The  words  of  the  con- 
tract will  bear  no  other  construction.  No  other  subscriber  is  shown 
to  have  doubted  the  propriety  of  this  construction. 

Tenth.  This  is  a  stale  demand^  which  the  lawpremmea  has  been  paid 
or  discharged  by  lapse  of  time. 

These  claims  have  slept  over  forty  years.  If  they  belonged  to  Hal- 
leck,  Hoyt,  and  Little,  they  have  never  attempted  to  collect  them. 
They  do  not  show  that  they  ever  did  anything  in  relation  to  them. 
The  same  is  true  as  to  Ward;  he  does  not  show  that  he  has  done  any- 
thing about  them  for  forty  years. 

Nearly  the  whole  of  these  claims,  it  is  now  insisted,  have  been  de- 
rived by  recent  assignments  from  corporations  and  individuals  who 
took  their  title,  if  any,  in  1814 — forty-six  years  since.  Not  one  of 
these  assignors  is  shown  to  have  done  any  act  relative  to  his  claim  for 
forty-six  years.  As  to  all  of  them  the  claim  is  stale,  and  has  not 
been  prosecuted. 

It  is  true  that  Mr.  Barker  petitioned  Congress  in  1819  and  in  1820 
for  a  law  for  his  relief.  This  was  his  own  act  and  not  the  act  of  these 
plaintiffs  or  of  their  assignors.  It  is  now  shown  that  these  very  claims 
were  then  in  other  hands,  from  whom  they  have  been  recently  procured. 
These  assignors  have  done  no  act  by  way  of  asserting  their  rights,  and 
Barker  did  not  do  it  for  them.  The  plaintiffs  present  a  case  showing 
that  they  have  recently  purchased  sundry  stale  claims  to  prosecute  in 
this  court.     The  law  presumes  them  paid  before  the  purchase. 

SuflScient  time  had  elapsed  to  raise  the  presumption  of  payment 
twice  over.  It  is  submitted  that  this  court  cannot  sanction  the  pur- 
chase of  s'lch  stale  claims.  The  purchasers  took  them  subject  to  their 
stale  character. 

It  may  be  said  that  these  assignments  are  a  mere  recognition  that 
the  assit^nors  claimed  no  title,  but  recognized  that  of  Barker.  If  the 
plaintiffs  took  no  title  under  these  assignments,  then  they  have  none, 
or  have  failed  to  show  that  they  had  any.  Consequently  they  cannot 
recover.  If  the  plaintiffs  had  the  title  before,  then  they  have  allowed 
their  claims  to  sleep  until  the  presumption  of  payment  has  attached. 
They  can  derive  no  aid  from  what  Barker  may  have  done  to  appropri- 
ate these  claims  to  his  own  use,  instead  of  allowing  them  to  go  for  the 
use  of  his  creditors. 

It  must  be  obvious  that  the  allowance  of  these  claims  will  not  re- 
dound to  the  benefit  of  Barker's  creditors  at  this  late  period.  After  a 
lapse  of  more  than  forty  years  few  of  them  can  be  found,  and  fewer 
still  could  now  prove  their  debts  against  Barker.  His  debts  have 
been  barred  by  the  statutes  of  limitations  five  or  ten  times  over.  It 
is  quite  manifest  that  they  would  not  profit  by  the  allowance  of  these 
stale  claims.     They  should  be  rejected. 

R.  H.  GILLET,  Solicitor. 

Dated  22d  February,  1860. 
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IN  THE  COURT  OF  CLAIMS. 

Jacob  Barkeu's  Assignees  vs.  The  United  States. 

Brief  upon  reargument  upon  the  merits, 

statement  of  the  case  as  understood  by  the  solicitor. 

1.  Conoress  passed  a  law  on  the  24th  of  March,  1814,  authorizing 
a  loan  of  §25,000,000. 

2.  The  Secretary  of  the  Treasury,  on  the  4th  of  April  next  there- 
after, advertised  that  he  would  receive  proposals  for  ten  millions  of 
said  loin  up  to  the  2d  of  May  of  that  year.  The  loan  was  to  be  paid 
into  banks.     They  contained  this  provision  : 

*'  If  proposals  differing  in  terms  from  one  another  should  be  accepted, 
the  option  will  be  allowed  to  any  person  whose  proposals  may  he  ac- 
cepted of  taking  tlie  terms  allowed  to  any  other  person  whose  propo- 
sals may  be  accepted." 

3.  Barker  proposed  to  take  $5,000,000,  and  take  six  per  cent,  stock 
at  the  rate  of  one  dollar  of  stock  for  eighty-eight  cents  of  money. 
His  proposal  provided : 

**  It  being  understood  and  agreed,  that  if  terms  more  favorable  to 
the  loaners  be  allowed  for  any  part  of  the  twenty-five  millions  author- 
ized to  be  borrowed  the  present  year,  the  same  terms  are  to  be  extended 
to  this  contract." 

4.  The  {Secretary  accepted  the  offer  of  Barker,  and  requested  him 
to  pay  the  money  into  banks  ;  and  he  added  : 

''  If  any  part  of  the  sum  of  twenty-five  millions  of  dollars  author- 
ized to  be  borrowed  by  the  act  of  the  24th  of  March,  1814,  is  borrowed 
upon  terms  more  favorable  to  the  lenders,  the  benedt  of  the  same 
terms  shall  be  extended  to  the  persons  who  may  then  hold  the  stock, 
or  any  part  of  it,  issued  for  the  present  loan  of  ten  millions." 

5.  Subsequently,  (August,  31,  1814,)  a  part  of  the  loan  authorized 
by  the  act  was  taken  at  20  instead  of  12  per  cent,  below  par. 

6.  That  the  holders  of  the  stock  issued  to  Barker  surrendered  the 
same,  and  took  new  stock  with  the  addition  of  the  eight  cents,  or  they 
received  additional  stock  to  cover  the  same,  thereby  performing  the 
contract  with  Barker  to  the  letter,  which  the  government  insisted  was 
a  complete  discharge  thereof ;  which  Barker  denied. 

7.  Barker  insisted  that  the  government  received  the  loan  made  on 
the  21st  of  August,  1814,  in  the  bills  of  banks  in  the  District  ot 
Columbia  and  in  Baltimore  ;  and  that  said  banks  did  not  pay  specie, 
and  their  bills  were  twenty-five  per  cent,  below  par ;  and  that  this 
entitles  him,  and  not  those  who  hold  the  stock  issued  on  his  subscrip- 
tion at  the  time  of  the  last  loan^  to  receive  twenty-five  per  cent,  upon 
the  amount  taken  by  him,  with  interest  to  this  time. 

8.  At  the  time  of  these  transactions,  all  banks  out  of  New  England 
throughout  the  Union  had  suspended  specie  payments,  and  their  notes 
were  below  par,  varying  in  their  rates  in  different  cities. 

9.  That  there  is  no  evidence  that  the  government  knew  or  believed 
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at  the  time  of  taking  the  secood  loan,  (in  Aucrust,  1814,)  that  the 
bills  of  the  banks  which  were  received  or  receivable  were  below  par, 
nor  that  they  were  not  as  available  in  the  payment  of  debts  as  those 
received  under  the  first  loan  in  May  of  that  year. 

10.  That  the  government,  as  well  as  the  community  <;enerally, 
received  the  District  and  Baltimore  bills  at  par,  and  passed  them  at 
par,  and  that  bills  and  not  specie  was  the  actual  standard  of  value, 
and  specie  was  treated  as  merchandise. 

11.  That  the  District  and  Baltimore  bills  were  on  a  par  with  treasury 
notes,  which  were  payable  in  Uwful  currency,  and  were  receivable  for 
public  dues. 

12.  There  is  no  evidence  that  treasury  notes  were  at  any  time  at 
more  than  twenty  per  cent,  below  par. 

13.  There  is  no  evidence  that  Barker  paid  his  subscription  in  specie, 
or  in  bills  wh'ch  would  command  specie  at  par. 

14.  There  is  no  evidence  that  by  taking  the  August  loan,  and  re- 
ceiving District  and  Baltimore  bills  at  par,  as  others  took  them,  that 
the  government  designed  to  commit  a  Iraud  upon  the  subscribers  who 
took  the  loan  in  May. 

15.  That  the  receipt  of  the  additional  stock  is  presumptive  evidence 
that  the  holders  were  satisfiedtherewith. 

16.  That  Barker's  published  protest  of  the  6th  of  December,  1814, 
and  his  offer  of  set-off  in  the  suit  against  him  in  New  York,  in  1816, 
(1  Paine,  C.  C.  R.,  157,  pp.  173-4,)  the  references  of  the  Secretary  of 
the  Treasury  to  the  Attorney  General  of  the  questions  on  Barker's 
claim,  and  his  opinion,  all  tend  to  show  and  establish  ^nma  facie^  at 
l€ast,  that  at  that  time  nothing  was  involved  or  thought  of,  except 
the  question,  whether  Barker,  as  the  subscriber  for,  or  others  as  the 
holders  of,  the  stock,  was  entitled  to  the  additional  stock. 

POINTS. 

First.  The  affidavit  of  Dennis  A.  Smith  is  not  legal  evidence. 

1.  Because  it  was  not  taken  in  this  suit,  and  is  wholly  ex  parte. 

2.  Because  it  attempts  to  prove  by  parol  a  written  contract,  without 
first  showing  that  it  was  destroyed,  or  could  not  be  found. 

The  affidavit  taken  6th  November,  1820,  was  not  taken  so  as  to  be 
legal  evidence  under  the  30th  section  of  the  judiciary  act. 

That  taken  the  llth  of  March,  1835,  had  no  connexion  with  legal 
proceedings,  and  is  in  no  sense  evidence  of  any  fact  contained  in  it. 

Second.  The  writien  contracts  must  control j  and  cannot  be  varied  or 
altered  by  paroL 

From  the  established  mode  of  doing  business  at  the  Treasury  De- 
partment, it  is  certain  that  the  proposals  by  Dennis  A.  Smith  for 
stock,  and  the  acceptance,  must  have  been  in  writing. 

These  papers  will  speak  for  themselves,  and  cannot  be  varied  by 
parol  understandings. 

Smith's  testimony  must  be  rejected,  and  then  there  is  no  evidence 
whatever  of  the  supposed  agreement  to  take  Baltimore  and  District 
uotes. 
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•  It  rests  with  the  claimants  to  prove  these  papers,  and  if  they  do 
not  the  presumption  is  a  fair  one  that  they  will  militate  against  their 
pretensions. 

They  could  have  obtained  these  papers  and  the  Secretary's  notice, 
if  they  had  desired  so  to  do,  when  they  first  moved  in  this  matter, 
which  was  before  the  burning  of  the  Treasury  in  1832  or  1833. 

It  is  the  claimant's  duty  to  prove  his  facts,  and  if  he  does  not  it  is 
presumed  they  do  not  exist. 

The  accuracy  of  Dennis  A.  Smith's  statement  is  repelled  by  the 
certified  statements  from  the  Register's  office. 

Eichard  Smith  does  not  swear  that  he  subscribed  for  any  portion  of 
the  $25,000,000  loan  of  1814,  and  the  Register's  certificate  proves 
that  be  did  not  do  so. 


Baltimorb,  August  22, 1814. 

Sir  :  I  will  take  eighteen  hundred  thousand  dollars  of  the  six 
millions  loan  at  the  rate  of  eighty  per  cent.  The  periods  of  payment 
to  be  in  conformity  with  your  advertisement  for  proposals,  and  the 
banks  into  which  the  payments  shall  be  made  are  the  Bank  of  Penn- 
Bjlvania  and  the  Mechanics*  Bank  of  Baltimore. 
I  am,  sir,  with  great  respect,  your  obedient  servant, 

D.  A.  SMITH. 
G.  W.  Campbell,  Esq., 

Secretary  of  the  Treasury, 


Treasury  Department,  August  31,  1814. 

Sir  :  The  part  of  the  loan  of  six  millions  of  dollars  for  which  the 
proposals  were  accepted  has  been  taken  at  the  rate  of  eighty  dollars 

in  money  for  one  hundred  dollars  in  stock.     Your  proposal  for , 

being  at  that  rate,  or  at  one  more  favorable  for  the  United  States,  has 
been  accepted,  and  you  will  be  pleased  to  make  your  payments  into 
the  bank  or  banks  specified  in  your  pro[X)sal8  in  the  manner  and  at 
the  times  stated  in  the  public  notification.  *  »  * 

G.  W.  CAMPBELL. 

The  above  was  addressed  to  Dinnis  A.  Smith,  among  others,  ami 
related  to  the  $1,800,000. 

In  the  -proposals :  * 

"  The  amount  loaned  is  to  bo  paid  into  a  bank,  or  banks  authorized 
by  the  treasury  in  the  following  manner  *  *  *  The  pro{>osahs 
must  state  the  bank  or  banks  into  which  the  lender  may  desire  to 
make  his  payments,  and  he  will  be  allowed  to  make  them  according 
to  his  wishes  expressed  in  all  cases  where  the  convenience  of  the  treas- 
ury will  permit/* 
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Third.  If  the  government  agreed  to  take  the  hills  ofnon  specie-paying 
hanks ^  and  knew  that  they  were  not  at  specie  par,  if  it  used  them  at  par 
and  suffered  no  loss  upon  them,  the  conditional  coiitract  did  not  cover  the 
case. 

The  object  of  the  government  was  to  provide  for  the  expenses  of  the 
war.  They  sought  such  money  as  was  used  by  the  community,  and 
as  would  answer  their  purpose,  and  obtained  it.  The  money  they 
received  was  upon  a  par  with  treasury  notes.  It  did  not  advertise  nor 
contract  for  specie,  but  for  the  currency  of  the  country  as  it  existed  at 
its  par  value. 

Fourth.  There  is  no  evidence  that  Barker  paid  his  subscription  in 
specie,  and  the  presumption  is  dear  that  he  paid  in  hills,  which  was  the 
common  currency  of  the  times,  and  were  helow  specie  par. 

The  claimants  have  furnished  no  evidence  upon  this  part  of  their 
case  showing  that  he  paid  specie.  In  both  the  first  and  last  loan  it 
was  doubtless  the  understanding  that  the  currency  of  the  country 
should  be  taken  without  questioning  its  relative  value  compared  with 
specie. 

An  investigation  would  doubtless  show  that  the  bills  paid  by  Barker 
were  below  par,  but  circulated  as  the  common  and  only  currency. 
They  were  no  better  to  the  government  than  those  which  were  obtained 
of  Smith  in  August. 

Fifth.  The  contract  with  Barker  must  he  construed  with  reference  to 
all  the  surrounding  circumstances,  and  the  intention  of  hath  parties. 

The  loans  were  not  called  for  in  specie.  The  amount  of  money 
required  was  not  to  be  obtained  in  the  country  in  specie.  The  gov- 
ernment was  using  bank  bills,  and  so  was  the  whole  country,  at  par. 
It  received  and  paid  them  out  at  par.  The  government  and  people 
stood  upon  the  same  ground.  The  government  in  advertising  for  bids, 
and  the  bidders  in  their  offers,  a3  well  as  the  former  in  accepting  them, 
looked  to  the  common  currency,  which  was  bills.  Barker  must  have 
so  understood  his  contract,  and  so  did  the  government. 

Sixth.  The  acts  of  the  parties  and  practical  construction  put  upon  the 
contract  at  the  time  establish  one  adverse  to  that  now  claimed. 

The  practical  construction  put  upon  a  contract  must  have  great 
weight  in  construing  it.  Barker,  as  well  as  the  Secretary  of  the 
Treasury,  immediately  after  the  taking  of  the  second  loan,  (in  August,) 
practically  construed  the  contract. 

The  ])oint  made  by  Barker  in  his  protest  was,  that  the  department 
was  giving  the  additional  stock  to  those  who  held  the  old  stock  when 
the  new  loan  was  taken,  in  whose  hands  soever  it  might  ba ;  whereas 
he  contended  that  it  should  be  awarded  to  those  who  held  it  on  the 
day  that  loan  was  taken,  although  they  might  subsequently  have 
transferred  it.  In  other  words,  that  the  right  did  not  attach  to  and 
follow  to  stock  whoever  might  hold  it,  but  it  attached  to  the  person 
holding  on  the  31st  of  August,  1814. 
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This,  by  the  then  correspondence,  seems  to  have  been  the  sole  con- 
troversy. 

It  was  the  point  made  in  the  trial  in  New  York,  when  the  default 
of  the  United  States  was  offered  as  a  set-off.  He  must  have  known 
that  he  could  not  have  split  up  his  claim  and  set  off  a  part  without 
cancelliog  the  whole,  if  any  was  allowed.  This  proves  that  he  did 
not  then  suppose  that  he  had  any  further  claim  than  the  one  proposed 
to  be  set  off,  which  made  no  reference  to  the  claim  on  account  of  the 
supposed  depreciation  of  bills  received  of  Smith. 

In  the  evidence  I  find  no  reference  to  this  claim  on  account  of 
depreciated  bills,  prior  to  1820 — six  years  after  the  contract  was  made 
Anterior  to  that  time,  probably  no  one  had  thought  of  putting  the 
construction  now  claimed  upon  it. 

It  is  quite  certain  that  such  was  not  the  intention  of  the  Treasury 
Department,  or  of  Mr.  Barker. 

E.  H.  GILLET, 

Solicitor. 

May  24,  1858. 
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February  21,  1859. 

Ward  and  Others,  assignees  of  Barker,  va.  The  United  States. 

Judge  Blackford's  Opinion. 

The  statements  in  the  petition  are  to  the  following  effect : 

1.  That  an  act  of  Congress  of  the  24th  of  March,  1814,  authorized 
a  loan  of  $25,000,000;  that  said  Barker  offered  to  take  $5,000,000  of 
the  loan  on  a  certain  condition  ;  and  that,  on  the  2d  of  May,  1814, 
the  terms  were  agreed  upon  between  him  and  the  Secretary  of  the 
Treasury,  as  follows  :  "  Eighty-eight  dollars  in  money  for  each  hun- 
dred dollars  in  stock;  and  the  United  States  engage,  if  any  part  of  the 
sum  of  $25,000,000  authorized  to  he  borrowed  by  the  act  of  the  24th 
of  March,  1814,  is  borrowed  upon  terms  more  favorable  to  the  lenders, 
the  benefit  of  the  same  terms  shall  be  extended  to  the  persons  who 
may  then  hold  the  stock,  or  any  part  of  it,  issued  for  the  present  loan 
of  ten  millions." 

2.  That  said  Barker  furnished  large  sums  of  money  to  the  govern- 
ment, paying  in  specie,  or  its  equivalent,  and  receiving  stock  therefor, 
pursuant  to  the  said  contract.  Of  which  stock  there  were$3,44f),103  57 
held  by  sundry  individuals  and  institutions,  on  which  he  was  entitled 
to  the  benefit  of  the  condition,  near  $3,000,000  of  which  were  held  in 
trust  for  his  account,  and  the  residue  had  been  sold,  reserving  the 
benefit  of  the  condition. 

3.  That  the  Secretary  of  the  Treasury  afterwards,  on  the  31st  of 
August,  1814,  under  said  act  of  the  24th  of  March,  1814,  entered  into 
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another  contract  with  divers  persons,  and  especially  wi(h  Dennis  A. 
Smith,  for  a  further  loan,  payable  on  the  20th  of  September,  10th  of 
October,  10th  of  November,  and  10th  of  December  of  that  year,  one 
fourth  each;  which  was  received  in  the  notes  of  the  banks  otthe  Dis- 
trict of  Columbia  and  Baltimore,  which  banks  were  then  in  a  state  of 
suspension  and  their  notes  depreciated  from  ten  to  twenty-five  per 
cent.;  this  second  loan  being  eighty  dollars  of  such  notes  for  one  hun- 
dred dollars  stock. 

4.  That  by  virtue  of  the  premises  the  holders  of  stock  in  the  ten 
million  loan  became  entitled,  on  the  31st  of  August,  1814,  to  an 
amount  of  supplemental  stock  equal  to  the  diflforence  between  eighty- 
eight  dollars  in  money  paid  for  it  and  the  value  of  eighty  dollars  in 
depreciated  bank  paper  paid  by  the  subscribers  for  the  second  loan  ; 
but  that  the  Secretary  of  the  Treasury,  taking  no  account  of  said 
depreciation  of  the  currency  received,  allowed  supplemental  stock  only 
to  the  amount  of  ten  per  cent,  on  the  original  stock,  which  was  the 
mere  nominal  difference  between  the  rates  of  the  two  loans,  and  issued 
such  supplemental  stock,  not  to  the  holders  of  the  original  stock  on 
the  31st  of  August,  1814,  but  to  those  who  happened  to  be  the  holders 
thereof  when  the  supplemental  stock  was  applied  for;  which  manifest 
departure  from  the  terms  of  the  contract  greatly  embarrassed  and 
injured  said  Barker  in  the  large  interests  affected  by  this  unsound 
decision. 

5.  That  the  only  claim  now  insisted  on  is  for  an  allowance  for  the 
difference  between  the  nominal  and  real  value  of  the  paper  currency 
received  at  the  treasury  as  aforesaid. 

6.  That  the  Secretary  ot  the  Treasury  determined,  and  published 
the  determination,  that  the  condition  attached  to  the  first  loan  was 
discharged  by  the  payment  of  the  difference  between  the  first  and  the 
second  loan;  and  that  before  one-half  of  the  25,000,000  loan  had  been 
obtained,  viz:  on  the  15th  of  November,  1814,  Congress  passed  an  act 
authorizing  a  new  loan,  and  empowering  the  banks  of  the  District  of 
Columbia,  then  in  a  state  of  suspension,  to  take  any  part  of  the  same, 
which  banks  accordingly  did  subscribe,  and  paid  their  subscription  in 
their  own  depreciated  paper,  whereby  said  Barker  was  greatly  injured. 

7.  That  on  the  10th  of  April,  1820,  said  Barker  made  an  assignment 
of  this  claim,  for  the  benefit  of  his  creditors,  to  the  claimants  and  one 
Hoyt,  but  the  latter  declined  ;  that  the  claimants  believe  themselves 
entitled,  as  assignees  of  Barker,  to  an  allowance  on  $3,446,103  57 
equal  to  the  difference  between  lawful  money  and  the  depreciated 
paper  received  under  the  loan  of  31st  of  August,  1814,  which  differ- 
ence was  due  in  stock  bearing  an  interest  of  six  per  cent,  per  annum 
from  the  time  the  money  was  received  by  the  treasury  of  the  United 
States. 

In  an  amendment  to  the  petition  the  claimants  say  that  the  terms  of 
the  loan  contracted  under  the  act  of  the  15th  of  November,  1814,  were 
as  low  as  those  of  the  loan  of  the  31st  of  August,  1814,  if  not  lower, 
and  that  the  currency  received  at  the  treasury  in  payment  was  depre- 
ciated to  the  extent  of  25  or  30  per  cent.  This  amendment  says,  also, 
that  the  statement  in  theorigioal  petition,  tliit  the  claimants  '*claim 
only  the  difference  between  the  nominal  and  real  value  of  the  paper 
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currency  received  at  the  treasury''  was  not  intended  to  waive  or 
abandon  their  rights  in  any  particular,  but  only  to  express  their 
willingneFS  to  accept,  by  way  of  compromise,  that  measure  in  full  ot 
their  whole  demand. 

The  foregoing  are  the  allegations  of  the  petitioner.  The  evidence 
is  substantially  as  follows  : 

Under  the  act  of  Congress  of  the  24th  of  March,  1814,  mentioned 
in  the  petition,  Mr.  Campbell,  the  Secretary  of  the  Treasury,  by  a 
notice  published  on  the  4th  of  April,  1814,  invited  proposals  for  a 
loan  of  ten  millions  of  dollars,  part  of  the  loan  of  twenty-five  millions 
authorized  by  paid  act.  On  the  2d  of  May,  1814,  proposals  for  said 
loan  of  ten  millions  were  made  by  sundry  persons  in  various  sums, 
which  proposals  were  accepted.  The  terms  of  this  loan  are  correctly 
described  in  the  petition.  Among  the  subscribers  to  said  loan  of  ten 
millions  was  said  Jacob  Barker,  whose  contract  was  for  five  millions. 
The  subscribers  to  this  loan  carried  their  several  proposals  into  efiect.— 
(See  Amer.  State  Papers,  tit.  Claims,  773.)  The  number  of  those 
subscribers  was  between  forty  and  fifty. — (8  Amer.  State  Papers,  846.) 

On  the  2oth  of  July,  1814,  the  said  Secretary  of  the  Treasury  ad- 
vertised for  proposals  for  a  loan  of  six  millions  of  dollars,  part  of  the 
twenty-five  million  loan  aforesaid.  Accordingly,  Dennis  A.  Smith 
made  a  written  proposal  as  follows : 

*' Baltimore,  August  22,  1814. 
'^  Sir  :  I  will  take  $1,800,000  of  the  six  million  loan  at  the  rat^  of 
eighty  per  cent  ,  the  periods  of  payment  to  be  in  conformity  with  your 
advertisement  for  proposals,  and  the  banks  into  which  the  payments 
shall  be  made  are  the  Bank  of  Pennsylvania  and  the  Mechanicjj' 
Bank  of  Baltimore. 

**  I  am,  sir,  &c., 

*^D.  A.  SMITH." 

The  following  is  the  Secretary's  answer  : 

'^  Treasury  Department, 
''August  31,  1814. 

''  Sir  :  That  part  of  the  loan  of  six  millions  of  dollars  for  which 
the  proposals  were  accepted  has  been  taken  at  the  rate  of  eighty 
dollars  in   money  for  one  hundred  dollars  in  stock.     Your   proposal 

for dollars  being  at  that  rate,  or  at  one  more  favorable  for  the 

United  States,  has  been  accepted,  and  you  will  be  pleased  to  make 
your  payments  into  the  bank  or  banks  specified  in  your  proposal  in 
the  manner  and  at  the  times  stated  in  the  public  notification.     *    *   * 

''  G.   W.  CAMPBELL, 

'*  Secretary  of  the  IVeasury/* 

This  last  letter  was  addressed  to  said  Smith  and  fourteen  other 
persona  who  had  respectively  made  proposals  for  portions  of  the 
$0,000,000  loan.  These  proposals,  to  the  amount  of  $'3,000,000,  were 
carried  into  effect. 

In  October,  1814,  Mr.  Rush,  the  Attorney  General  of  the  United 
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States,  in  answer  to  a  question  of  the  Secretary  of  the  Treasury,  gave 
the  following  opinion  relative  to  said  loans:  **  I  think  that  the  owners 
of  the  previous  stock,  at  the  time  the  second  loan  was  made,  were  the 
persons  entitled  to  the  additional  stock  for  the  difference  between  the 
price  of  the  first  and  second  loans."  *****  '*  It  must, 
therefore,  be  issued  to  them  if  they  are  still  the  owners  of  the  first 
stock  ;  but  if  they  have  passed  it  away,  I  think  that  the  supplemental 
stock  should  be  issued  in  favor  of  the  present  owners  of  the  first  stock, 
whoever  they  may  be,  to  whom  the  beneficial  condition  has  also  passed 
by  transfer.  It  is  to  be  presumed  that  the  market  price  of  the  first 
stock  was  affected  by  the  second  loan  to  the  amount  of  the  difference, 
and  that  each  new  transferee  has  taken  the  former,  under  the  expecta- 
tion that  such  difference  would  ultimately  be  made  good  in  his  hands. 
This  construction  appears  to  me  most  congenial  with  the  spirit  of  the 
contract,  and  most  conducive  to  its  convenience  and  practicable  execu- 
tion." 

The  Secretary  of  the  Treasury  adopted  that  opinion  of  the  Attorney 
General,  and  published  the  following  notice : 

NOTICE. 

Treasury  Department, 

November  30,  1814. 

The  holders  of  scrip  certificates,  or  of  funded  certificates  of  stock  of 
the  loan  of  $10,000,000,  of  the  2d  of  May,  1814,  are  hereby  notified 
that,  on  application  at  the  loan  office  where  the  funded  certificites 
were  issued,  or  at  the  loan  office  of  the  State  in  which  the  bank  is 
situated  where  the  scrip  certificates  were  issued,  they  may  receive  the 
additional  stock  resulting  from  the  condition  attached  to  the  stock  of 
that  loan,  in  consequence  of  the  loan  of  $6,000,000  of  August  last 
having  been  made  on  terms  more  favorable  to  the  lenders.  The  loan 
of  May,  1814,  having  been  made  at  the  rate  of  §100  in  stock  for  eighty- 
eight  dollars  in  money,  and  the  loan  of  August,  1814,  having  been 
made  at  the  rate  of  $100  in  stock  for  eighty  dollars  in  money,  the 
amount  of  additional  stock  which  the  holders  of  the  stock  of  the  loan 
of  May,  1814,  are  entitled  to  receive,  is  ten  dollars  on  every  $100  of 
stock  they  now  hold  ;  and  this  additional  stock  will  bear  interest  from 
the  same  day  as  the  original  stock  to  which  it  is  now  added. 

A.  J.  DALLAS, 
Secretary  of  the  Treasury. 

On  the  same  30th  of  November  the  Comptroller  of  the  Treasury 
issued  a  circular  to  the  commissioners  of  loans,  enclosing  to  them  a 
copy  of  the  above  notice,  and  informing  them,  among  other  things,  as 
follows  :  **  The  additional  stock  in  question  is  to  be  issued  to  the  per- 
sons holding,  at  the  time  of  application  for  the  additional  stock,  scrip 
certificates  or  funded  certificates  of  stock  of  the  aforesaid  loan  of 
$10,000,000,  and  not  to  those  who  may  have  held  the  said  certificates 
on  the  31st  of  August  last,  the  day  on  whi.jh  a  part  of  tlie  loan 
for   $6,000,000  was  taken,  unless  they  shall  also  hold  them  at  the 
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time  of  application  for  tbe  additional  stock." — (Am.  State  Papers,  tit. 
Claims,  774.) 

Accordingly,  the  supplemental  stock,  that  is,  ten  dollars  of  stock 
on  every  $100  of  stock  of  the  $10,000,000  loan  was  issued  to  the  per- 
sons who  lield  the  primary  stock  when  the  application  was  made  for 
the  supplemental  stock.  This  supplemental  stock  was  thus  issued 
in  order  to  fulfil  the  condition  contained  in  the  contract  for  the 
$10,000,000  loan. 

The  claimants  oflFered  in  evidence  an  affidavit  of  said  Dennis  A. 
Smith,  to  the  admission  of  which  the  solicitor  objected.  The  objections 
made  to  the  affidavit  were,  first,  because  it  is  ex  parte;  and  second, 
because  it  contradicts  the  written  contract  of  loan.  The  answer  to 
the  first  objection  is,  that  the  case  came  from  the  House  of  Representa- 
tives, the  atfidavit  was  with  the  papers,  and  the  affiant  is  dead.  The 
admii'sion  of  the  affidavit,  therefore,  cannot,  according  to  our  practice, 
be  objected  to  for  being  ex  parte.  Neither  is  the  second  objection 
tenable.  Barker  was  not  a  party  to  the  written  contract  of  the  affiant 
with  the  Secretary,  and  is  not,  therefore,  within  the  rule  which  pro- 
hibits such  contracts  from  being  contradicted  by  parol  evidence.— (2 
Taylor  on  Evidence,  759  ;  R.  V.  Cheadle,  3  Barn.  &  Ad.,  838 ;  Kri- 
der  vs.  Laflerty,  1  Wharton,  305,  314  ;  Reynolds  vs,  Magness,  2  Ire- 
dell, 26.) 

This  affidavit  of  Mr.  Smith  states  that  about  the  30th  of  August, 
1814,  the  deponent  contracted  with  the  Secretary  of  the  Treasury  for  a 
loan  of  $1,800,000,  part  of  the  $25,000,000  loan  aforesaid,  for  which 
he  was  to  receive  six  per  cent,  stock  to  the  amount  of  $100  for  each 
eighty  dollars  paid  ;  that  it  was  further  understood  and  agreed  that 
he  should  pay  the  loan  in  paper  of  the  banks  of  the  District  of  Co- 
lumbia and  Baltimore,  which  banks  received  their  own  paper  at  par; 
that  on  i)roducing  proper  evidence  to  the  commissioner  of  loans  of  the 
payment  of  said  $1,800,000,  funded  stock  to  the  amount  of  $100,  bear- 
ing interest  of  six  per  cent,  per  annum,  should  issue  for  each  eighty 
dollars  of  the  paper  of  said  banks  ;  that  he  received  therefor  funded 
stock  to  the  amount  of  $2,250,000  ;  that  the  said  banks,  in  whose 
paper  he  paid  said  $1,800,000,  did  not  at  that  time  redeem  their  notes 
with  specie  ;  that  the  bank  notes  paid  by  the  deponent  to  the  Secretary 
were  at  lea^t  twenty  per  cent,  below  the  par  value  of  silver  and  gold; 
which  fact  was  well  known  to  the  Secretary,  and  was  a  matter  ot 
notoriety. 

The  deposition  of  Richard  Smith,  introduced  by  the  claimant.^, 
states  that  the  paid  banks  suspended  specie  payments  on  the  24ih  ot 
August,  1814,  and  continued  the  suspension  until  the  1st  of  January, 
1817;  that  during  that  period  the  highest  rate  of  discount  for  the 
District  bank  notes  was  twenty-four  per  cent.,  the  discount  of  the 
notes  of  the  Baltimore  banks  being  two  or  three  per  cent,  less  ;  that 
immediately  after  the  suspension,  the  discount  on  the  District  bank 
notes  was  about  twelve  or  fifteen  per  cent.,  and  gradually  increased 
as  the  embarrassments  of  the  country  increased  ;  that  for  some  time 
after  the  suspension,  the  principal  business  of  the  treasury,  in  the 
District  of  Columbia,  was  conducted  through  an  agency  of  the  Bank 
of  Columbia,  established  in  the  Treasury  buildings,  and  payments 
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and  receipts  were  in  the  notes  of  the  District  banks,  estimated  at  par, 
occasionally  using  the  notes  of  banks  of  the  surrounding  States  ;  that 
said  agency  furnished  drafts  at  par  on  diflferent  points  of  the  country, 
payable  in  the  currency  of  the  place  where  the  drafts  were  payable, 
not  in  specie  during  the  suspension  of  specie  payments ;  that  the 
business  was  principally  done  in  drafts,  until  the  issue  of  treasury 
notes,  when  both  were  freely  used  ;  that  the  market  value  of  the  notes 
of  the  District  banks  and  of  treasury  notes  was  about  the  same ;  that 
the  Secretary  of  the  Treasury  must  have  been  aware  that  the  receipts 
and  payments  on  account  of  the  Treasury  at  said  agency  were  made 
in  treasury  notes  or  in  the  notes  of  depreciated  banks  or  drafts  as 
aforesaid  ;  that  in  1815  the  witness  subscribed  fur  United  States  stock, 
at  eighty-five  per  cent.,  and  the  subscription  was  paid  in  District 
bank  notes  at  par ;  that  he  only  knows  from  general  notoriety  that 
Mr.  Campbell,  when  Secretary,  sold  United  States  stock  at  eighty 
per  cent.,  payable  in  the  notes  of  the  Baltimore  and  District  banks  at 
par ;  that  Dennis  A.  Smith,  of  Baltimore,  took  a  large  amount,  as 
witness  was  then  informed,  for  the  proceeds  of  which  the  Secretary 
received  deposits  in  the  Baltimore  and  District  banks,  for  a  portion  of 
which  deposits  the  Treasury  drew  in  favor  of  said  agency,  as  he 
believes^  drafts  payable  in  the  notes  of  the  banks  on  which  they  were 
drawn. 

This  witness  states,  on  his  cross-examination,  that  after  the  sus- 
pension, all  transactions  of  a  business  nature  within  his  knowledge, 
both  public  and  private,  were  in  bank  paper  and  treasury  notes  ;  that 
to  the  best  of  his  recollection,  all  transactions  at  that  time  were 
referred  to  the  bank  standards,  and  not  to  coin,  except  under  special 
agreement;  that  ihe  banks,  when  they  discounted  notes,  issued  their 
own  paper  at  par,  and  received  back  the  like  paper  in  payment  also 
at  par ;  that  specie  was  bought  and  sold  as  merchandise,  and  not 
used  as  currency,  and  that  all  the  officers  and  employes  of  the  govern- 
ment, including  contractors,  from  the  President  down,  were  paid  in 
depreciated  bank  paper  or  treasury  notes. 

There  is  the  authority  of  the  Secretary  of  the  Treasury,  Mr.  Craw- 
ford, for  saying  that  no  money  was  raised  by  loan  under  the  act 
authorizing  a  loan  of  $25,000,000,  subsequent  to  the  31st  of  August, 
1814,  upon  terms  more  favorable  to  the  lenders  than  the  loan  of  the 
2d  of  May,  1814.— (Am.  State  Papers,  title  '[  Claims,"  p.  773.) 

I  have  now  stated  the  material  evidence  in  the  case,  except  as  to 
certain  transfers,  &c.,  which  will  be  examined  hereafter. 

The  first  question  presented  by  the  evidence  above  set  out  is  this  : 
Did  the  benefit  promised  by  the  condition  to  the  first  loan  attach  to 
the  stock  when  the  second  loan  was  made,  and  pass  with  the  stock 
into  the  hands  of  assignees?  and  my  opinion  is  that  it  did.  It  was 
the  object  of  the  condition  to  increase  the  value  of  the  stock  ;  and  to 
give  the  condition  fully  that  efiect  it  must  be  considered  to  have  been 
inseparable  from  the  stock.  It  is  to  be  presumed  that  the  assignees 
of  the  stock,  whether  the  assignments  were  before  or  after  the  second 
loan,  purchased  with  a  view  to  the  benefit  of  the  condition,  and  that 
they  gave  more  for  it  than  they  otherwise  would  have  given  ;  that 
the  benefit  derivable  from  the  condition  to  the  $10,000,000  loan 
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passed  to  the  assignees  of  the  stock  as  aforesaid  was  the  opinion  of 
Mr.  Rush,  the  Attorney  General,  and  of  Mr.  Dallas,  the  Secretary  of 
the  Treflsury,  whose  public  duty  it  was  to  examine  the  subject,  and 
their  opinions  are  entitled  to  great  weight. 

This  opinion  of  mine,  if  correct,  shows  that  the  claimants  have  no 
cause  of  action,  because  they  do  not  pretend  that  Barker  was  the 
owner  of  the  stock,  concerning  which  the  present  claim  is  made,  when 
the  supplemental  stock  was  applied  ior.  If  more  was  due  than  the 
sum  for  which  supplemental  stock  issued,  it  would  be  due  to  those 
owning  the  stock  when  the  benefit  arising  out  of  the  condition  to  the 
first  loan  was  applied  for.  , 

But  supposing  that  the  holders  of  the  stock  in  the  ten  million  loan  j 
on  the  31st  of  August,  1814,  were  entitled  to  said  benefit,  a  second 
question  is  presented,  to  wit:  whether  their  claim  on  account  of  the 
receipt  of  said  bank  notes  for  the  second  loan  is  well  founded?  The 
claim  is  thus  stated  in  the  brief:  ''  The  proof  shows  that  the  average  i 
discount  on  the  depreciated  bank  notes,  when  they  were  received  under 
the  second  contract,  was  16^  per  cent.  The  plaintiffs  claim  this  IG^ 
per  cent,  on  $2,402,627  06,  as  per  list  hereto  appended,  marked  A, 
with  interest  at  6  per  cent,  per  annum  from  the  date  when  the  money 
was  furnished,  as  per  the  accompanung  treasury  returns  on  file  in 
this  case,  made  up  from  the  books  of  the  commissioner  of  loans.  This 
was  due  in  stock  bearing  6  per  cent,  per  annum,  consequently  interest 
is  due  on  whatever  further  allowance  the  then  stockholders  may  be 
considered  entitled  to." 

The  said  sum  of  $2,402,627  06  is  the  amount  of  stock  alleged  to 
have  been  held  on  the  Slst  of  August,  1814,  by  certain  persons  under 
whom  the  present  claim  is  made.  Dennis  A.  Smith's  loan  (the  only 
one  of  the  six  million  loan  proved  to  have  been  paid  in  depreciated 
paper)  was  agreed  to  be  paid  and  was  paid  in  notes  which  at  the  times 
of  payment  were  the  common  currency  here.  Those  notes  (the  banks 
having  suspended  specie  payments)  were  paid  out  and  received  at  par 
by  the  banks  that  issued  them ;  and  payments  and  receipts  by  the 
treasury  of  the  United  States  were  in  such  notes  and  treasury  notes 
estimated  at  par.  Drafts  on  different  points,  payable,  not  in  specie, 
but  in  the  currency  where  payable,  were  also  used  by  the  treasury. 
The  market  value  of  said  bank  notes  and  treasury  notes  was  about  the 
same.  The  business  transactions  of  the  country,  both  public  and  pri- 
vate, were  in  bank  paper  and  treasury  notes.  AH  the  transactions  at 
that  time  were  refierred  to  the  bank  standards,  and  not  to  coin,  except 
under  special  agreement.  Specie  was  bought  and  sold  as  merchandise, 
and  not  used  as  currency.  The  government  officers  and  contractors 
were  all  paid  in  depreciated  bank  paper.  I  cannot,  under  those  cir- 
cumstances, say  that  the  first  lenders  are  entitled  to  any  allowance 
because  of  the  paper  received  ior  the  second  loan.  That  paper  was  at 
par  according  to  the  standard  which  at  the  time  regulated  the  cur- 
rency. In  what  the  first  loan  was  received  is  not  proved.  The  peti- 
tion slates  that  it  was  received  in  specie  or  its  equivalent ;  but  there 
no  evidence  on  the  subject.  And  this  want  of  evidence  is  of  itself  an 
answer  to  this  suit^  ior  how  can  the  court  determine  what  was  the 
difference  in  value  between  the  currency  received  for  the  first  loan  and 


R.   R.   WARD  AND   OTHERS.  415 

that  received  for  the  second,  when  there  is  no  evidence  as  to  the  cur- 
rency in  which  the  first  loan  was  received? 

I  think,  for  the  ahove  reasons,  were  there  no  other,  that  the  claim 
founded  on  the  receipt  of  said  bank  notes  for  the  second  loan  is  not 
sustainable. 

But  even  if  the  holders  of  stock  in  the  ten  million  loan  on  the  31st 
of  August,  1814,  had  a  claim  on  account  of  said  receipt  of  bank  notes 
for  the  subsequent  loan,  there  is  a  third  question  in  the  cause,  which 
is,  whether  it  is  proved  that  the  claimants  are  entitled  to  such  claim? 
The  claimants  have  furnished  a  list  (exhibit  A)  of  the  stockholders 
on  the  31st  of  August,  1814,  under  whom  the  supposed  benefit  arising 
from  said  receipt  of  bank  notes  is  now  claimed,  and  I  shall  proceed  to 
examine  the  claimants'  title  under  those  stockholders. 

The  first  name  on  the  list  is  John  Slidel,  president  of  the  Mechan- 
ics* Bank,  New  York.     Stock  as  follows : 

1814.     May  25 $509,735  62 

1814.     June  25 36,129  16 


545,864  78 


On  the  30th  of  June,  1856,  after  the  lapse  of  more  than  forty  years 
after  the  subscription  for  said  stock,  Richard  Irvin,  calling  himself 
acting  trustee  of  the  late  Mechanics'  B  ink  of  the  city  of  New  York, 
for  and  in  consideration  of  the  reserved  rights  of  Jacob  Barker,  trans- 
fers to  the  clnimants  all  the  right  and  claim  of  said  bank  arising  from 
stock  in  the  United  States  ten  million  loan,  &c. 

There  is  no  evidence  of  Mr.  Irvin  being  a  trustee.  He  calls  him- 
self acting  trustee,  implying  that  he  is  not  sole  trustee ;  and  the  law 
is,  that  one  trustee,  where  there  are  two  or  more,  cannot  act  alone. 
There  is  no  proof  even  of  Mr.  Irvin's  signature.  Mr.  Angelis  certi- 
fies that  Mr.  Irvin  was  appointed  trustee,  but  that  is  not  evidence. 
A  commissioner  of  this  court  certifies  that  Mr.  Irvin  and  Mr,  Angelis 
had  made  certain  acknowledgments,  but  this  certifying  by  the  com- 
missioner amounts  to  nothing. 

The  next  name  on  the  list  is  President,  Directors  &  Co.  of  City 
Bank,  New  York.     Stock  as  follows  : 

1814.     June  25 $300,809  08 

1814.     July  10 473,011  36 


773,820  44 


The  only  evidence  relative  to  this  is  a  deposition  of  Moses  Taylor, 
one  of  the  trustees  of  said  bank.  Among  other  things,  he  gives 
copies  from  the  minute-book  and  ledger  of  said  bank  relative  to  its 
transactions  with  Mr.  Barker  in  1814.  I  have  carefully  examined 
this  deposition^  and  cannot  perceive  anything  in  it  showing  that 
Barker  has  any  interest  arising  out  of  said  stock. 

The  next  name  is  *'  President,  Directors  &  Co.,"  Bank  of  America. 
Stock  as  follows : 

1814.     May  25 $225,000 
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To  prove  that  this  stock  was  held  merely  as  security  for  a  debt  of 
Barker's,  and  that  the  debt  had  been  paid,  a  certificate  of  a  person 
signing  his  name  ^'  George  Newbold,  president  of  the  late  Bank  of 
America,"  and  dated  October  9,  1855,  is  relied  on.  The  execution 
of  this  certificate  of  Mr.  Newbold  is  not  proved,  nor  is  there  evidence 
that  he  was  president  of  the  bank  as  stated.  A  commissioner  of  this 
court  certifies  that  Mr.  Newbold  acknowledged  that  he  had  8igiied 
said  certificate,  but  the  commissioner's  certificate  proves  nothing.  The 
question  whether  the  alleged  fact  that  the  stock  mentioned  in  Mr. 
Newbold's  certificate  was  transferred  to  the  bank  as  security  for  a  loan 
could  be  proved  in  this  suit  except  by  a  witness  under  oath  need  not 
be  examined.  It  is  enough  to  say  that  the  evidence  o£fered  is  not 
suflScient. 

The  next  name  is  "  Lynde  Catlin,  cash'r  Merchants*  Bank,  N.  T." 
Stock  as  follows : 

1814.     May  25 $5,681  82 

1814.     June  25 105,883  94 

111,565  76 


To  prove  the  claimants'  rights  relative  to  this  stock  a  paper  par- 
porting  to  be  an  assignment  to  them  from  the  Merchants'  Bank, 
dated  June  28,  1856,  is  produced.  The  same  paper  also  states  that 
the  stock  had  been  received  as  collateral  security  for  loans  to  Jacob 
Barker,  which  he  had  paid.  This  paper  is  signed  as  follows  :  **  The 
Merchants'  Bank  of  New  York,  by  John  J.  Palmer,  pres't;  A.  E. 
Silliman,  cr."  The  execution  of  this  instrument  by  Mr.  Palmer  or 
by  Mr.  Silliman  is  not  proved  ;  nor  is  it  proved  that  the  former  was 
president  or  the  latter  cashier  of  the  bank.  A  commissioner  of  this 
court  certifies  that  Mr.  Silliman  acknowledged  the  execution  of  the 
instrument,  but  that  certificate  is  no  evidence. 

The  next  name  is  President,  Directors  &  Co.  of  the  Mechanics  and 
Farmers'  Bank,  Albany.     Stock  as  follows  : 

1814,     May  2i $156,818  18 

1814.     July  25 56,818  18 

213,636  36 


To  show  Barker's  claim  to  the  benefit  of  the  aforesaid  condition  as 
to  this  stock,  a  copy  of  an  entry  on  the  minute  book  of  the  bank  is 
relied  on.  To  have  made  that  copy  admissible  evidence,  (if  it  could  be 
made  so,)  it  should  have  been  proved  to  be  a  true  copy  by  a  deposition 
taken  on  notice.     The  copy  before  us  cannot  be  considered  as  evidence. 

The  next  name  is  President,  Directors  &  Uo.  of  the  Bank  of  Cape 
Fear,  Wilmington,  North  Carolina.     Stock  as  follows  : 

1814.     July  25 $113,636  36 


The  evidence  as  to  Barker's  rights  relative  to  this  stock  is  a  paper 
purporting  to  be  a  transfer  of  the  rights  of  the  bank  arising  out  of 
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stock  in  said  ten  million  loan  standing  in  its  name  in  1814,  which 
paper  states  that  the  stock  had  been  received  as  security  for  loans  to 
Mr.  Barker  that  had  been  paid.  This  paper  is  dated  November  13, 
1856,  and  is  signed  as  follows:  "  Thos.  H.  Wright,  President  of  the 
President  and  Directors  and  Company  of  the  Bank  of  Cape  Fear." 

The  execution  of  this  instrument  is  not  proved,  nor  is  Mr.  Wright 
proved  to  be  the  president  of  the  bank.  The  paper,  therefore,  is  not 
admissible  evidence. 

The  next  name  is  John  Hone.     Stock  as  follows  : 

1814.     May  25 $100,000  00 


The  evidence  as  to  the  claimants'  rights  relative  to  this  stock  is  a 
writing  purporting  to  be  an  assignment  to  them,  dated  September  12, 
1856,  by  Henry  Hone,  one  of  the  surviving  executors  of  John  Hone, 
and  by  John  Anthon,  surviving  executor  of  J.  Hone,  deceased.  There 
is  no  proof  of  the  execution  of  this  assignment,  nor  of  the  persons 
signing  it  being  executors. 

The  next  names  are  Willet  and  Silas  Hicks.     Stock  as  follows  : 

1814.     July  25 $11,363  63 


The  evidence  of  the  claimants'  rights  arising  from  this  stock  is  a 
writing  dated  4th  day  of  10th  month,  1856,  purporting  to  be  an 
assignment  to  them,  signed  as  follows :  ^^  For  Silas  Hicks,  per 
William  T.  Hicks,  attorney."  The  authority  of  William  T.  Hicks 
is  not  shown,  nor  is  his  signature  proved.  Nothing  shown  as  to 
Willet  Hicks. 

The  next  names  are  Hicks,  Jenkins  &  Co.     Stock  as  follows : 

1814.     July    2 $6,606  82 

1814.     July  10 10,400  66 

1814.     July  25 7,303  42 

24,310  90 


The  evidence  of  the  rights  of  the  claimants  in  regard  to  this  stock 
is  two  papers  purporting  to  be  assignments  to  them.  One  of  those 
papers  is  dated  the  3d  of  October,  1856,  and  is  signed  Thomas  H. 
Legget,  executor  of  Silvanus  F.  Jenkins,  dec'd.  The  other  is  dated 
the^4th  of  October,  1856,  and  is  signed  Henry  W.  Hicks,  executor  of 
Sam'l  Hicks,  dec'd  ;  John  H.  Hicks,  ex'r  of  Samuel  Hicks,  deceased. 
There  is  no  proof  that  those  persons  are  executors,  nor  are  their  sig- 
natures proved.  There  is  no  evidence  of  an  assignment  of  any  interest 
of  Hicks,  Jenkins  &  Co. 

The  next  name  is  Herman  Hendricks.     Stock  as  follows : 

1814.     May  25 $25,000  00 

1814.     June  25 34,090  90 

1814.     July  2 22,727  27 

81,818  17 

Eep.  0.  0.  258 27 
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The  evidence  of  the  claim  arising  from  this  stock  is  a  writing  pur- 
orting  to  be  an  assignment  by  Uriah  Hendricks,  administrator  of 
"erman  Hendricks,  dated  October  27,  1856.  The  execution  of  this 
assignment  is  not  proved.  The  commissioner's  certificate  as  to  the 
execution  amounts  to  nothing. 

The  next  name  is  Elbert  Anderson.     Stock  as  follows  : 

1814.     June  17 $56,818  18 

1814.     July  2 211  36 

80,029  54 


The  claimants'  evidence  of  benefit  regarding  this  stock  is  a  paper 
purporting  to  be  a  transfer  to  them  by  Henry  Jas.  Anderson,  admin  - 
istrator  of  Elbert  Anderson,  deceased,  dated  October  29,  1856^  The 
signature  to  the  transfer  is  not  proved.  The  paper  annexed  to  the 
transfer,  and  purporting  to  be  the  affidavit  of  the  subscribing  witness, 
is  not  admissible  evidence,  it  being  ex  parte. 

The  next  name  is  Frederick  De  Peyster.     Stock  as  follows  : 

1814.     June  25 $28,409  09 

1814.     July  25 42,227  27 

70,636  36 


The  evidence  in  this  case  is  similar  to  that  in  the  above  case  of 
Hendricks,  and  is  inadmissible. 
The  next  name  is  John  Clapp.     Stock  as  follows : 

1814.     June  25 $4,710  58 

1814.     July  25 2,348  24 

7,058  82 


The  evidence  offered  in  relation  to  benefits  connected  with  this  stock 
is  two  instruments  of  writing  signed  John  Clapp ;  but  there  is  no  proof 
of  the  execution  of  either  of  those  instruments. 

The  last  names  on  the  list  are  thus  stated : 

''  From  the  New  York  books,  22  Aug.,  '14,  to 
T.  Biddle&  J.  Wharton,  Phila.,  16  Sept.;  July  25  $30,000  00  error. 
''  Phila.  books,  31  Aug. ,  '14 ;  June  25     13,885  94 

43,885  94" 

The  evidence  of  the  claimants  as  to  any  benefits  arising  from  this 
stock  is  a  written  instrument,  dated  December  16,  1856,  purporting 
to  be  an  assignment,  &c.,  and  is  signed  '^  Thomas  Biddle,  for  himself 
and  as  surviving  partner  of  T.  Biddle  and  John  Wharton."  There 
is  no  proof  of  the  execution  of  this  instrument  of  writing. 

I  have  not  found  it  necessary  to  examine  the  effect  on  any  of  the 
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aforesaid  iastruments  of  writing  of  the  act  of  CongresB  of  February 
26,  1853.— (10  Stat.  L.,  ITO.) 

My  opinion  is  against  this  claim,  for  the  following  reasons : 

1.  That  the  benefit  of  the  condition  contained  in  the  contract  for 
the  ten  million  loan,  which  benefit  accrued  to  the  persons  holding  the 
stock  on  the  31st  of  August,  1814,  passed  with  the  stock  to  the 
assignees  of  the  same. 

2.  That  the  receipt  of  the  bank  notes  as  aforesaid  for  the  six  million 
loan,  or  any  part  of  it,  gave  no  claim  to  the  stockholders  in  the  ten 
million  loan,  under  the  said  condition  contained  in  their  loan. 

3.  That  if  the  stockholders  in  the  ten  million  loan  had  any  such 
claim,  there  is  no  sufficient  evidence  before  us  to  show  that  the 
claimants  have  any  title  to  the  same,  or  to  any  part  of  it. 

It  is  the  opinion  of  the  court  that  the  claimants  are  not  entitled  to 
recover. 


IN  THE  COURT  OF  CLAIMS. 


Ward,  Halleck  &  Little,  assignees  of  Jacob  Barker,  vs.  The  United 

States. 

scarburgh,  j, 

In  the  original  petition,  the  petitioners  state  that  'Hhe  only  claim^ 
therefore,  now  insisted  upon  is  the  allowance  for  the  difference  between 
the  NOMINAL  and  real  value  of  the  paper  currency  received  at  the 
treasury."  Subsequently,  in  their  amended  petition,  they  state  as 
follows:  ^' The  claimants  further  show  that  their  statement  in  the 
original  petition  '  that  they  claim  only  the  difference  between  the 
nominal  and  real  value  of  the  paper  currency  received  at  the  treasury* 
was  not  intended  to  waive  or  abandon  their  rights  in  any  particular, 
but  only  to  express  their  willingness  to  accept,  by  way  of  compromise, 
that  measure  of  compensation  in  full  of  their  whole  demand,  which 
can  be  easily  ascertained,  thus  avoiding  a  tedious  investigation  which 
might  not  result  to  the  satisfaction  of  either  party."  It  seems  to  me, 
therefore,  that  the  petitioners  do  not  now  set  up  any  claim  whatever 
for  or  on  account  of  the  supplemental  stock,  which  was  actually  issued 
by  the  Secretary  of  the  Treasury  after  the  31st  day  of  August,  A.  D. 
1814.  In  making  the  statements  just  mentioned,  they  merely  in- 
tended to  exclude  the  conclusion  that  they  had  waived  their  rights  in 
respect  to  the  supplemental  stock.  I  regard  the  petitioners,  then,  as 
having  submitted  to  this  court  in  their  original  and  amended  petitions 
merely  a  claim  for  an  *' allowance  for  the  difference  between  the  nom- 
inal and  real  value  of  the  paper  currency  received  at  the  treasury," 
under  the  loans  made  after  May  2,  A.  D.  1814.  My  views  are  confined 
to  this  claim, 

I  concur  with  the  presiding  judge  in  his  statement  of  the  facts  which 
relate  to  this  claim,  except  as  to  the  effect  of  the  testimony  of  Denis 
A,  Smith.     My  opinion  is,  that  it  is  not  shown  by  the  testimony  of 
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that  witness  that  the  contract  made  bj  the  United  States  with  him  for 
a  loan  of  $1,800^000  was  different  from  what  it  appears  to  be  in  the 
written  notice  by  the  Secretary  of  the  Treasury,  dated  July  25,  A.  D. 
1814,  the  written  proposals  made  by  the  witness,  dated  August  22, 
A.  D.  1814,  and  the  written  acceptance  thereof  by  the  Secretary  of  the 
Treasury,  dated  August  31,  A.  D.  1814. — (American  State  Papers, 
2  Finance,  p.  846-'47.)  My  opinion,  also,  is  that  the  Secretary's  no- 
tice, the  proposals  of  Denis  A.  Smith,  and  the  Secretary's  acceptance 
thereof,  show  the  terms  on  which  the  sum  of  $1,800,000  was  borrowed 
by  him,  and  that  it  does  not  appear  from  the  evidence  that  any  part 
of  the  sum  of  $25,000,000,  authorized  to  be  borrowed  by  the  act  of 
March  24,  A.  D.  1814,  was  borrowed  on  terms  more  favorable  to  the 
lenders. 

Denis  A.  Smith  testifies  ^^  that,  on  or  about  the  30th  of  Augnst, 
1814,  he  contracted  with  the  then  Secretary  of  the  Treasury  to  loan  to 
the  United  States  the  sum  of  $1,800,000,  being  a  part  of  the $25,000,000 
authorized  to  be  borrowed  by  the  act  of  Congress  of  the  24th  March, 
1814;  for  which  sum  so  to  be  loaned  by  deponent  to  the  United  States 
he  was  to  receive  six  per  cent,  stock  to  the  amount  of  one  hundred 
dollars  for  each  eighty  dollars  paid,  and  it  was  further  understood  and 
agreed  between  the  Secretary  of  the  Treasury  and  him  (deponent) 
that  he  (deponent)  should  pay  for  the  same  in  paper  of  the  banks  of 
the  District  of  Columbia  and  of  the  banks  of  the  city  of  Baltimore, 
which  banks  received  their  own  paper  at  par;  and  it  was  further 
agreed  that,  on  producing  the  proper  evidence  of  the  payment  of  the 
said  sum  of  $1,800,000  to  the  commissioner  of  loans  of  the  Unit^ 
States,  fun()ed  stock  to  the  amount  of  one  hundred  dollars,  bearing 
an  interest  of  six  per  cent,  per  annum,  should  issue  for  each  eighty 
dollars  of  the  paper  of  the  said  banks  so  paid  by  deponent;  that,  in 
pursuance  of  such  understanding  and  agreement,  the  deponent  did  so 
pay,  in  the  paper  of  said  banks,  $1,800,000  aforesaid,  and  did  receive 
therefor  funded  stock  to  the  amount  of  $2,250,000;  that  the  said 
banks,  in  whose  paper  this  deponent  paid  the  said  $1,800,000^  did  not^ 
at  the  time  deponent  so  paid,  redeem  their  notes  with  specie." 

I  concur  in  the  opinion,  that  the  rule  of  law,  which  declares  parol 
evidence  inadmissible  to  contradict  or  vary  the  terms  of  a  valid  writ- 
ten instrument,  has  no  application  to  third  persons  not  parties  thereto. 
They  are  not  precluded  from  proving  the  truth,  however  con tradictorr 
to  the  written  statements  of  others.  Hence,  if  Denis  A.  Smith  had 
testified  to  a  contract  between  him  and  the  United  States  diflTerent  from 
that  which  is  set  forth  in  the  writings  which  have  been  mentioned, 
his  testimony  could  not  be  rejected  as  inadmissible  for  that  purpose. 
But  he  gave  no  such  testimony.  It  must  be  borne  in  mind  that  his 
testimony  is  ex  parity  and  therefore  to  be  received  with  caution.  It 
does  not  appear  that  his  attention  was  called  to  the  writings.  In  re- 
lation to  them  he  is  totally  silent.  Did  he  mean  to  say  that  there 
were  no  such  writings  ?  or  that  they  do  not  contain  in  whole  or  in 
part  the  contract  which  was  made  between  him  and  the  Secretary  of 
the  Treasury?  Nothing  of  the  sort  appears  in  his  testimony.  He 
took  upon  himself  no  such  responsibility.  Did  he  and  the  Secretary 
of  the  Treasury  go  through  the  forms  of  one  contract  in  writing,  and 
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file  the  writings  among  the  archives  of  the  government,  when  the 
actual  contract  was  by  parol,  and  not  in  writing,  and  essentially  dif- 
ferent frona  the  writing?  It  would  be  gross  injustice  to  the  witness 
to  say  that  he  made  so  grave  an  imputation  upon  both  himself  and 
the  Secretary  of  the  Treasury.  Does  he  say  that  the  Secretary's  ac- 
ceptance of  his  proposal  was  made  too  late,  and  therefore  rejected,  and 
that  then  another  contract  was  made  between  them  ?  There  is  not  a 
syllable  in  his  testimony  from  which  any  such  inference  can  be  drawn. 
It  seems  to  me  that  it  cannot  be  justly  intended  that  he  meant  by  his 
testimony  either  to  contradict  or  vary  the  written  contract.  He  speaks 
only  of  one  contract.  That  contract  was  in  writing.  He  undertook 
to  state  its  terms.  The  writing  differs  from  his  testimony.  Justice 
to  him^  as  well  as  to  truth,  requires  that  his  testimony  should  be 
corrected  by  the  writing.  He  spoke  from  memory,  after  the  lapse  of 
more  than  six  years  from  the  date  of  the  contract,  and  it  is  not  re- 
markable that  he  should  have  fallen  into  a  mistake.  His  testimony, 
therefore,  does  not  show  that  the  contract  between  him  and  the  United 
States  was  in  any  respect  different  from  the  writings. 

But  this  witness  does  testify  that  he  paid  in  the  paper  of  the  banks 
of  the  District  of  Columbia^  and  of  the  banks  of  the  city  of  Baltimore, 
the  $1,800,000  loaned  by  him;  that  he  received  therefor  funded  stock 
to  the  amount  of  $2,260,000;  and  that  those  banks  did  not,  at  the 
time  he  made  the  payment,  redeem  their  notes  in  specie.  But  in 
making  a  practical  application  of  the  words  ^'borrowed  upon  terms 
more  favorable  to  the  lenders,"  in  the  contract  between  the  petition- 
ers' assignor  and  the  United  States,  we  must  look  to  the  terms  of  a 
subsequent  contract^  and  not  to  the  mode  in  which  such  subsequent 
contract  may  have  been  executed.  The  contract  with  the  petitioners' 
assignor  was,  in  contemplation  of  law,  a  contract  for  specie;  and  so 
was  the  contract  with  Denis  A.  Smith.  If  we  can  look  to  the  mode 
in  which  the  one  was  executed,  we  must  also  look  to  the  mode  in 
which  the  other  was  executed;  and  if  it  should  turn  out  that  both, 
were  satisfied  by  bank  paper,  by  what  standard  should  we  estimate 
the  relative  value  of  the  respective  modes  of  execution  ?  It  seems  to 
me  that  this  would  necessarily  involve  considerations  which  could  not 
be  adjusted  by  judicial  determination.  If  such  considerations  should 
be  addressed  to  legislative  discretion,  both  contracts  having  been  satis- 
fied by  bank  paper  current  at  the  respective  periods  of  satisfaction,  it 
might  possibly  appear  that  in  practical  effect  there  was  no  difference 
between  them.  But  it  is  obvious  to  my  mind  that  we  can  be  involved 
in  no  such  difficulties.  The  terms  of  the  two  contracts  are  in  all 
essential  respects  the  same,  except  that  by  the  former  eighty-eight 
dollars  in  money  were  to  be  paid  for  one  hundred  dollars  in  stock,  whilst 
by  the  latter  eighty  dollars  in  money  were  to  be  paid  for  one  hundred 
dollars  in  stock.  The  difference  was  ten  per  centum,  for  which  no 
claim  is  now  made;  but  this,  it  seems  to  me,  wap  the  only  difference 
to  which  the  petitioners'  assignor,  or  any  other  persons,  were  ever 
entitled. 

My  opinion  is  that  the  petitioners  are  not  entitled  to  relief. 
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IN  THE  COURT  OF  CLAIMS. 

February  21,  1859. 

Ward,  Halleck,  and  Little,  assignees  of  Jacob  Barker,   vs.  The 

United  States. 

LoRiNG,  Judge : 

I  am  of  opinion  that,  by  the  contract  mado  on  the  2d  May,  ISU, 
between  Mr.  Campbell  and  Mr.  Barker,  the  right  to  the  supplemental 
stock  accrued  to  those  persons  who  held  the  original  stock  on  the  31fit 
of  August,  1814,  (the  time  of  the  second  loan,)  and  that  th^n  such 
right  vested  in  those  persons  as  a  personal  right,  and  thereafter 
remained  in  them  as  a  personal  right,  irrespective  of  their  tenure  and 
unaffected  by  their  assignment  of  the  original  stock. 

The  words  of  that  contract  are,  *'If  any  part  of  the  sum  of 
$25,000,000,  authorized  to  be  borrowed  by  the  act  of  March  24, 1814, 
is  borrowed  upon  terms  more  favorable  to  the  lenders,  the  benefit  of 
the  same  terms  shall  be  extended  to  the  persons  who  may  then  hold 
the  stock,  or  any  part  of  it,  issued  for  the  present  loan  of  $10,000,000." 

If  the  contract  had  said,  '^  the  benefit  of  the  same  terms  shall  be 
extended  to  the  persons  who  may  on  the  Zlst  August^  1814,  hold  the 
stock,"  then  the  contract,  by  this  limitation  of  a  specific  time,  would 
of  its  own  force  have  specified  the  persons  holding  at  the  time  fixed, 
CL8  a  class f  and  thereby  have  necessarily  excluded  all  other  persons,  or 
all  holders,  at  any  other  time. 

But  the  word  ^^then'*  in  the  contract  denotes  a  specific  time,  and 
refers  necessarily  to  the  time  of  a  subsequent  loan  ;  and  that,  on  the 
evidence  in  the  case,  was  the  31st  August,  1814 ;  and  the  contract, 
therefore,  in  this  case,  must  be  construed  as  if  it  had  used  that  precise 
date^  instead  of  the  word  **  then." 

It  is  said  that  the  supplemental  stock  belonged  to  those  who  held 
the  original  stock  when  the  supplemental  stock  was  issued,  November 
30,  1814  ;  because  ^^it  is  to  be  presumed  that  the  market  price  of  the 
first  stock  was  afiected  by  the  second  loan  to  the  amount  of  the  diflfer- 
ence,  and  that  each  new  transferee  has  taken  the  former  under  the 
expectation  that  such  difierence  would  ultimately  be  made  good  in  his 
hands." — (Mr.  Rush's  opinion.)  The  transferee  is  certainly  to  have 
the  supplemental  stock,  if  he  paid  for  the  benefit  of  the  condition 
when  he  purchased  the  original  stock  ;  but  of  this  fact  there  is  not  a 
particle  of  evidence  in  the  case  ;  while,  on  the  other  hand,  the  original 
stock  was  transferred  by  the  indorsement  and  delivery  of  its  certificate. 
The  certificate  bore  on  its  face  a  description  of  what  it  represented, 
and  by  the  rule  ^^expressio  unius  est  exdusio  alterius"  that  description 
excluded  everything  it  did  not  contain  ;  and  it  did  not  contain  the 
condition,  nor  any  reference  to  it  The  only  purpose  and  use  of  a 
certificate  of  stock  is  to  describe  what  is  held  by  it  and  sold  by  it.  It 
is  a  title  deed  ;  and  every  purchaser  is  held  by  the  law  to  know  that 
he  can  claim  by  it  and  prove  by  it  exactly  what  is  set  forth  on  its 
face,  and  nothing  more.    By  the  rules  of  law,  therefore,  the  transferee 
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of  the  certificate  of  the  original  stock  did  not,  by  its  indorsement  and 
delivery,  acquire  a  right  to  the  supplemental  stocky  and  he  could  not 
acquire  such  right  without  a  special  contract  for  it.  Of  such  special 
contract  there  is  no  evidence ;  and  the  only  special  contracts  as  to  the 
matter,  that  are  shown  in  evidence,  are  the  contracts  of  Mr.  Barker 
that  the  right  to  the  benefit  of  the  condition  should  not  pass  with  the 
certificates  and  sale  cf  the  original  stock. 

If,  by  force  of  the  contract  of  May  2,  1814,  the  supplemental  stock 
belonged  to  those  persons  who  held  the  original  stock  on  the  31st  of 
August,  1814,  the  persons  mentioned  in  the  schedules  A,  B,  C,  D, 
(Becord,)  were  entitled  to  the  supplemental  stocks  issued  for  the  origi- 
nal stocks  specified  in  those  schedules.  The  petitioners  claim  as 
assignees  of  those  persons,  and  instruments  of  assignment  are  adduced 
in  evidence ;  but  the  proof  of  the  execution  of  those  assignments  is 
defective  in  the  particulars  set  forth  in  the  opinion  read  by  the  pre- 
siding judge  of  this  court ;  and,  until  those  defects  are  supplied,  the 
petitioners  are  not  entitled  to  the  relief  they  pray  for. 

Besides  this,  the  petitioners,  on  the  fifth  page  of  the  original  peti- 
tion, after  stating  that  the  United  States  had  delivered  the  supple- 
mental stocks  to  the  wrong  persons,  add :  '^  Nevertheless,  the  parties 
who  might  have  profited  by  this  advantage  in  most  cases  proved  to  be 
suflSciently  just  to  hand  over  to  him  (Mr.  Barker)  this  supplemental 
stock  of  ten  per  cent,  issued  on  that  portion  of  the  loan  on  which  he 
was  entitled  to  the  benefit  of  the  condition."  The  petitioners,  claim- 
ing as  assignees  of  Mr.  Barker,  cannot  claim  that  portion  of  the  supple- 
mental stock  which  Mr.  Barker  thus  received,  but  only  that  residue 
of  such  stock  which  he  did  not  receive ;  and  the  evidence  furnishes  no 
means  by  which  such  residue  can  bo  ascertained. 

The  petitioners  claim  that  the  loan  made  the  31st  August,  1814, 
was  received  in  bills  depreciated  below  their  par  value,  on  an  average 
of  sixteen  and  a  half  per  cent.,  and  they  claim  to  be  entitled  to  this 
difierence — that  is,  to  sixteen  and  a  half  per  cent,  on  the  stock  stated 
in  schedules  A,  B,  0,  and  D,  with  interest  from  the  time  the  pay- 
ments in  the  depreciated  bills  were  made. 

To  this  claim  it  is  objected  that  the  difference,  if  any,  arose  not 
upon  the  terms  in  the  second  contract,  but  upon  the  performance  of 
those  terms,  and  that,  therefore,  such  difierence  is  not  within  the 
words  of  the  condition  in  the  first  contract  of  May  2,  1814.  This 
argument  would  reach  to  this  extent :  that  if  the  words  of  both  con- 
tracts had  been  identical,  and  the  Treasurer  had  required  specie  of  Mr. 
Barker  in  the  performance  of  his  contract,  and  then  had  accepted  of 
Mr.  Smith,  in  the  performance  of  his  contract,  bills  of  some  particular 
banks  worth  and  attainable  in  the  market  at  fifty  per  cent,  below 
their  par,  this  would  not  have  been  a  breach  of  the  condition  in  the 
contract  with  Mr.  Barker. 

The  objection  uses  the  word  ^Uerms,"  in  the  contract  of  May  2, 
1814,  with  Mr.  Barker,  as  meaning;  only  rate.  I  think  for  this  there 
is  no  warrant.  The  word  **  terms"  in  that  contract  refers  to  the  con- 
sideration or  price  the  government  was  to  receive,  and  includes  all  the 
elements  of  that  price  afiecting  its  equality  with  the  price  given  for 
the  first  stock  or  ten  million  loan. 
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Besides,  the  words  of  the  condition  are:  "If  any  part  of  the 
$25,000,000  is  borrowed  on  better  termSy"  &c.,  and  thus  take  in  the 
whole  transaction  of  the  second  loan  or  borrowing ^  not  only  the  rate 
stipulated  in  the  contract,  hut  also  the  terms  and  consideration  ac- 
tually received  hy  the  United  States  for  its  stock. 

The  purpose  of  the  condition  in  the  contract  of  May  2,  1814,  was 
to  guard  the  holders  of  the  original  stock  against  loss  by  an  enforced 
competition  in  the  market  with  other  stock  that  was  obtained  and 
could  be  sold  cheaper  than  the  original  stock ;  and  this  could  be  done 
only  by  giving  to  the  holders  of  the  original  stock  the  diflference  be- 
tween the  prices  adtiaUy  received  for  the  first  and  second  loans. ^  The 
difiTerence  of  value  in  the  bills  taken  was  as  much  a  difference  in  the 
price  as  a  difference  in  the  rate  would  have  been;  and  on  the  constrnc- 
tion  of  the  contract  which  I  have  adopted,  I  consider  that  the  persons 
holding  the  original  stock  on  the  31  st  August,  1814,  were  entitled  to 
every  difference  in  market  value  between  the  consideration  paid  bj 
Mr.  Barker  and  the  consideration  paid  by  Mr.  Smith. 

The  petitioners  allege  that  Mr.  Barker  paid  specie  or  its  equivalent. 
This  is  not  an  allegation  that  he  paid  specie,  nor  is  there  any  evidence 
supporting  the  allegation  as  it  is  made,  or  authorizing  its  inference. 
The  contract  with  Mr.  Barker  was  for  money,  and  he  paid  in  what 
was  received  by  the  Secretary  of  the  Treasury  as  money,  but  all  this 
is  true  in  regard  to  the  contract  with  Denis  A.  Smith.  Mr.  Barker 
paid  before  the  suspension  of  specie  payments  ;  but  it  does  not  neces- 
sarily follow  that  the  market  value  of  bills  and  specie  were  then  the 
same,  or  that  the  former  were  ^^  equivalent  tOy"  that  is  in  all  respects 
and  for  all  purposes  equal  to  specie;  and  this  is  a  matter  to  be  shown, 
for,  on  the  amount  claimed  upon  the  difference  of  3,  or  2,  or  1  per 
cent.,  is  a  material  difference.  What  the  petitioners  are  entitled  to  is 
the  difference  between  what  Mr.  Barker  actually  paid  and  what  Mr. 
Smith  actually  paid;  and  to  determine  this  it  must  be  shown  what 
each  actually  paid,  and  there  is  no  evidence  of  what  Mr.  Barker  ac- 
tually paid,  or  its  relative  value  to  specie. 

As  the  petitioners  claim  as  assignees  under  those  who  held  the 
original  stock  August  31,  1814,  the  deficiency  in  the  proof  of  the 
execution  of  the  instruments  of  assignment  referred  to  is  as  material 
to  this  second  item  of  their  claim  as  to  the  first. 

For  the  reasons  stated,  I  am  of  opinion  the  petitioners  are  not  enti- 
tled to  the  relief  they  pray  for,  in  the  present  state  of  the  evidence. 


IN  THE  COURT  OF  CLAIMS. 


FiTz  Greene  Halleck,  Jacob  Little,  and  R.  E.  Ward,  assignees  of 
Jacob  Barker,  vs.  The  United  States. 

Hughes,  J.,  delivered  the  opinion  of  the  court : 

A  separation  of  the  material  facts  from  the  mass  of  irrelevant  and 
superfluous  matter  which  encumbers  the  record  of  this  cause  will  be 
useful,  if  not  indispensable,  to  a  clear  exposition  of  its  merits.    I 
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proceed  to  give  them,  referring  to  the  testimony  where  the  matter  of 
fact  is  a  subject  of  controversy. 

On  the  24th  of  March,  1814,  the  President  of  the  United  States 
was  empowered  by  law  to  borrow  $25,000,000. — (3  Stats,  at  Large, 
p.  111.^ 

The  law  authorized  the  Secretary  of  the  Treasury,  with  the  Presi- 
dent's approbation,  to  make  and  sell  certificates  of  stock  for  the  money 
borrowed,  and  required  him  to  report  to  Congress  during  the  first 
week  of  February,  1815,  "  an  account  of  all  the  moneys  obtained  by 
the  sale  of  the  certificates  of  stock,  together  with  a  statement  of  the 
rate  at  which  the  same  may  have  been  sold."  The  Secretary  was 
permitted  to  allow  a  commission  not  exceeding  one  quarter  of  one  per 
cent,  to  agents  who  might  procure  subscriptions  to  the  loan  ;  and  the 
sum  of  $66,000  was  appropriated  to  pay  such  commissions  and  the 
other  incidental  expenses.  Section  five  of  the  act  made  it  lawful  for 
any  of  the  banks  in  the  District  of  Columbia  to  lend  the  government 
any  part  of  the  $25,000,000,  **  anything  in  any  of  the  charters  to  the 
contrary  notwithstanding." 

The  Secretary  of  the  Treasury,  by  a  published  notice,  dated  April 
4,  1814,  invited  proposals  for  ten  millions  of  dollars,  part  of  the  sum 
authorized  by  the  act  of  Congress,  upon  conditions  specified  in  the 
notice. — (See  Am.  State  Papers,  Finance,  vol.  2,  p.  845.) 

Jacob  Barker,  of  New  York,  having,  in  response  to  this  notice, 
proposed  in  writing  to  lend  the  United  States  five  millions  of  money 
upon  terms  which  were  not  accepted,  finally,  by  assenting  to  the  propo- 
sitions contained  in  the  following  letter  of  the  Secretary  of  the  Treas- 
ury, became  a  subscriber  to  that  amount  upon  the  terms  therein 
stated,  to  wit : 

Treasury  Department,  May  2,  1814. 

Sir:  The  terms  on  which  the  loan  has  been  this  day  concluded  are 
as  follows,  viz : 

Eighty-eight  dollars  in  money  for  each  hundred  dollars  in  stock  ; 
and  the  United  States  engage,  if  any  part  of  the  sum  of  twenty-five 
millions  of  dollars  authorized  to  be  borrowed  by  the  act  of  the  24th 
of  March,  1814,  is  borrowed  upon  terms  more  favorable  to  the  lend- 
ers, the  benefit  of  the  same  terms  shall  be  extended  to  the  persons 
who  may  then  hold  the  stock,  or  any  part  of  it,  issued  for  the  present 
loan  of  ten  millions. 

Your  proposal  of  the  30th  April,  for  five  millions  of  dollars  of  the 
loan  having  been  at  the  above  rate,  or  at  a  rate  more  favorable  than 
the  above  to  the  United  States,  has  been  accepted,  and  you  will  please 
to  pay,  or  cause  to  be  paid,  on  the  25th  day  of  the  present  month, 
into  the  bank  or  banks  you  have  named,  or  into  such  as  you  shall 
name  to  the  Secretary  of  the  Treasury  on  the  receipt  of  this  letter, 
twenty-five  per  cent.,  or  one- fourth  part  ot  the  sum  above  stated, 
pursuant  to  the  notification  from  this  department  of  the  4th  of  April 
last^  and  the  remaining  instalments  on  the  days  fixed  in  the  said  no- 
tification. You  will  be  pleased,  also,  on  or  before  the  25th  of  May, 
to  furnish  the  cashier  or  cashiers  of  the  bank  or  banks  where  the  pay- 
ments under  your  proposal  arc  to  be  made,  with  the  names  of  persons 
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in  whose  behalf  the  proposal  has  been  made,  and  the  sums  payable 
by  each. 

The  commission  of  one-fourth  of  one  per  cent,  will  be  paid  from 
the  treasury  after  the  payment  of  the  first  instalment  on  the  25th 
day  of  the  present  month. 

I  am,  respectfully,  sir,  vour  obedient  servant, 

G.  W.  CAMPBELL. 

Jacob  Barker,  esq.,  New  Torlc. 

Out  of  the  construction  of  this  contract  and  the  manner  of  its  ful- 
filment has  grown  the  entire  controversy  in  this  case. 

Soon  after  the  26th  day  of  May,  1814,  when  the  first  instalment 
on  the  loan  was  payable,  for  which,  by  the  terms  of  the  contract, 
scrip  certificates  only  were  to  be  issued,  the  Secretary  of  the  Treasury, 
to  facilitate  the  raising  of  money,  doubtless,  addressed  the  following 
letter  to  Jacob  Barker,  whereby  it  appears  that  the  commissioner  of 
loans  had  been  authorized  to  issue  certificates  of  funded  stock  on  each 
instalment  as  it  fell  due  : 

Washington  City,  May  30,  1814. 

Dear  Sir  :  Your  favors  of  the  26th  instant  have  been  received. 
Rest  assured  I  duly  appreciate  the  exertions  you  have  made  to  fulfil 
the  terms  of  your  proposals,  as  well  on  your  own  account  as  on  that 
of  the  public ;  and  sincerely  hope  and  trust  you  will  be  successful  in 
doing  so.  I  have  received  letters  from  the  banks  showing  the  pro- 
ffress  you  have  made;  and  from  them  I  conclude  you  will  overcome  all 
diflSculties.  I  have  now  time  only  to  inform  you  that  the  letter  of  in- 
structions from  the  Comptroller,  in  conformity  with  my  last  to  you, 
authorizing  the  commissioner  of  loans  to  issue  certificates  of  funded 
stock  on  each  instalment  as  therein  stated,  has  been  this  day  for- 
warded. The  diflSculty  arising  from  the  want  of  funded  stock  will 
therefore  be  removed. 

Wishing  you  every  success,  I  am,  sir,  your  friend  and  most  obedient, 

G.  W.  CAMPBELL. 

Jacob  Barker,  esq. 

P.  S.  On  the  subject  of  receiving  the  notes  of  certain  banks,  &c., 
I  will  only  observe,  I  at  present  doubt  its  practicability. 

The  stock  was  afterwards  delivered  to  Barker  and  accepted  by  him. 
He  provided  for  the  other  installments  of  his  loan  as  they  became  due, 
and  received  stock  therefor,  and  the  contract  was  completed  by  both 
parties  to  the  amount  originally  agreed  on.  The  stock  certificates  were 
in  the  following  form  : 

Six  per  cent,  stock  of  'ISU.—Loan  of  May  2,  1814,  of  $10,000,000. 

[No.  55.]  Loan  Office  of  the  United  States, 

State  of  New  York^  June  29, 1814. 

Be  it  known  that  there  is  due  from  the  United  States  of  America 
unto  Jacob  Barker,  of  New  York,  or  his  assigns,  the  sum  of  one  hun- 
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dred  and  thirteen  thousand  six  hundred  and  thirty-six  dollars  and 
thirty-six  cents,  bearing  interest  at  six  per  centum  per  annum  from 
the  25th  day  of  June,  1814,  inclusive,  payable  quarter  yearly,  being 
stock  created  in  pursuance  of  an  act  of  Congress  passed  on  the  24th 
day  of  March,  1814,  entitled  '*  An  act  to  authorize  a  loan  for  a  sum 
not  exceeding  twenty-Jive  millions  dollars;**  the  principle  of  which 
stock  is  reimbursable  at  the  pleasure  of  the  United  States,  at  anytime 
after  the  last  day  of  December,  in  the  year  1826 ;  which  debt  is  re- 
corded in  this  office,  and  is  transferable  only  by  appearance  in  person, 
or  by  attorney,  at  the  proper  office,  according  to  the  rules  and  forms 
instituted  for  that  purpose. 

$113,636  36.  W.  PEW,  Commissioner. 

The  Secretary  of  the  Treasury  published  a  notice,  dated  July  25, 
1814,  inviting  proposals  for  the  further  sum  of  six  millions  of  dollars, 
part  of  the  twenty-five  millions  to  be  borrowed,  and  in  the  notice 
directed  persons  making  offers  to  designate  the  bank  or  banks  into 
which  the  lender  might  desire  to  make  his  payments,  adding  '*and 
he  will  be  allowed  to  make  them  according  to  his  wishes  thus  expressed 
in  all  cases  where  the  convenience  of  the  treasury  will  permit. ' '  Fifteen 
different  parties  in  the  first  instance  submitted  proposals  in  response 
to  this  notice,  among  whom  was  Denis  A.  Smith.  Other  parties 
subsequently  came  in.  The  proposition  of  Denis  A.  Smith  was  in 
these  words : 

Baltimore,  August  22, 1814. 

Sir:  I  will  take  eighteen  hundred  thousand  dollars  of  the  six  mil- 
lion loan  at  the  rate  of  eighty  per  cent.  The  period  of  payment  to  be 
in  conformity  with  your  advertisement  for  proposals.  And  the  banks 
into  which  the  payments  shall  be  made  are  the  Bank  of  Pennsylvania 
and  the  Mechanics'  Bank  of  Baltimore. 
I  am,  sir,  with  great  respect,  your  obedient  servant, 

D.  A.  SMITH. 
G.  W.  Campbell,  esq., 

Secretary  of  the  Treasm^y. 

On  the  3l8t  of  August,  1814,  the  Secretary  of  the  Treasury  addressed 
to  Mr.  Smith,  and  the  fourteen  other  parties  whose  proposals  had  been 
considered  at  the  same  time  with  his,  the  following  notice  of  accept- 
ance: 

Treasury  Department,  August  31,  1814. 
Sir  :  That  part  of  the  loan  of  six  millions  of  dollars  for  which  the 
proposals  were  accepted  has  been  taken  at  the  rate  of  eighty  dollars  in 
money  for  one  hundred  dollars  in  stock.  Your  proposal  for  - — ; — 
dollars  being  at  that  rate,  or  at  one  more  favorable  for  the  United 
States,  has  been  accepted,  and  you  will  be  pleased  to  make  your  pay- 
ments into  the  bank  or  banks  specified  in  your  proposal,  in  the  man- 
ner and  at  the  times  stated  in  the  public  notification.  But,  as  some 
delay,  the  cause  of  which  is  doubtless  known  to  you,  has  unavoidably 
taken  place  in  advising  you  of  the  acceptance  of  your  proposal,  the  first 
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payment  may,  if  your  convenience  shall  require  it,  be  made  on  Ae 
20th  instead  of  the  10th  of  September,  as  required  by  the  public  noti- 
fication. This,  however,  will  not  affect  the  subsequent  instalments, 
which  are,  nevertheless,  to  be  paid  on  the  days  already  fixed,  viz:  the 
10th  day  of  the  months  of  October,  Novembar,  and  December.  The 
same  causes  which  have  occasioned  a  delay  in  advising  you  of  the  ac- 
ceptance of  your  proposal  will  perhaps  render  it  impossible  to  place 
scrip  certificates  in  the  hands  of  the  cashiers  of  the  banks  where  pay- 
ments are  to  be  made  by  the  time  at  which  the  first  instalment  will 
be  payable.  If  this  should  be  the  case,  you  will  please  to  receive 
from  the  cashier  his  receipt  for  the  amount  which  you  may  pay,  to  be 
subsequently  exchanged  for  a  scrip  certificate  when  those  papers  shall 
be  ready  for  delivery. 
I  am,  respectfully,  sir,  your  obedient  servant, 

G.  W.  CAMPBELL, 

Secretary  of  the  Treasury, 

This  correspondence  is  to  be  found  in  8th  American  State  Papers, 
Finance  2,  p.  847. 

Intermediate  between  the  proposal  of  Mr.  Smith  and  its  acceptance, 
the  British  troops  had  taken,  occupied,  and  evacuated  the  capital,  and 
there  was  a  general  suspension  of  specie  payments  by  the  banks 
throughout  the  country,  ^nd,  consequently,  a  general  depreciation  in 
the  value  of  bank  notes.  The  discount  on  the  notes  of  the  banks  of 
the  District  of  Columbia,  during  the  period  brought  under  examinatio!: 
by  the  material  inquiries  in  this  cause,  ranged  from  twelve  per  cent. 
to  twenty-four  per  cent.  But  this  depreciation  only  existed  with  ref- 
erence to  a  specie  standard;  as  a  representative  of  all  value  save  gold 
and  silver,  these  notes  were  current  at  par.  The  government  so  re- 
ceived and  disbursed  them,  its  officers  accepted  them  in  payment  of 
their  salaries,  and  they  circulated  as  money  in  all  ordinary  commercial 
transactions,  the  purchase  of  coin  only  accepted ;  in  that  case  ther 
were  subject  to  discount.  The  paper  money  standard  prevailed,  and 
so  great  was  the  scarcity  of  specie  that  it  was  bought  and  sold  as  mer- 
chandise, and  not  used  as  currency. — (See  evidence  of  Richard  Smith, 
printed  record,  pp.  30,  268.) 

The  payments  made  by  Denis  A.  Smith  to  the  United  States,  upon 
the  six  million  loan  of  August  31,  1814,  he  deposes,  were  made  in 
bank  notes  "at  least  twenty  per  cent,  below  the  par  value  of  silver 
and  gold." — (See  affidavit  of  D.  A.  Smith,  page  530,  printed  record. 
The  terms  of  the  six  million  loan  (one  hundred  dollars  in  stock  for 
eighty  dollars  in  money)  being  more  favorable  to  the  lenders  than 
those  of  the  preceding  ten  million  loan,  viz:  one  hundred  dollars  la 
stock  for  eighty-eight  dollars  in  money,  a  claim  accrued  under  the 
contract,  in  favor  of  the  persons  holding  the  stock  of  the  last  men- 
tioned loan,  on  the  Slst  day  of  August,  1814,  (the  date  of  the  six 
million  loan,)  for  supplemental  stock  equal  to  the  difference.  Jacot 
Barker  was  one  of  those  claiming  this  supplemental  stock,  and  ii 
identified  in  interest  with  that  class  of  persons.  At  this  point  a  con* 
troversy  arose  between  Barker  and  those  standing  with  him,  on  the 
one  part,  and  the  Secretary  of  the  Treasury  on  the  other,  concerning 
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the  construction  of  the  contract.  The  former  maintained  that  the 
right  to  the  supplemental  stock  vested  ahsolutely  in  the  persons  hold- 
ing the  original  stock  certificates  on  the  31st  day  of  August,  1814, 
(the  date  of  the  second  loan,)  and  did  not  pass  by  assignment  of  the 
certificates  before  the  issue  of  the  supplemental  stocky  but  remained 
with  said  persons  after  such  transfer  in  like  manner  as  dividends 
payable  on  bank  stock.  Thus  far  they  are  supported  by  the  opinion 
of  William  Pinkney. — (Record,  p.  595.)  They  further  claimed  that, 
so  long  as  any  part  of  the  twenty -five  millions  to  be  raised  under  the 
act  of  Jongress,  remained  to  be  borrowed,  the  condition  in  the  con- 
tract for  the  ten  million  loan  continued  open  and  executory,  and  was 
applicable  to  each  succeeding  contract  for  loans  under  that  law.  On 
the  other  hand,  the  Secretary  of  the  Treasury,  under  the  advice  of 
Mr.  Bush,  the  Attorney  Oeneral,  construed  the  contract  to  make  the 
right  to  supplemental  stock  follow  the  original  certificates,  so  that  the 
holders  of  those  certificates  on  the  Slst  day  of  August,  1814,  would 
be  entitled  to  the  supplemental  stock  only  in  case  they  continued  to 
be  the  holders  at  the  time  the  supplemental  stock  was  applied  for  and 
issued.  He  held^  further,  that  alter  the  concession  of  the  benefits  re- 
served by  the  proviso  in  the  contract  for  the  ten  million  loan,  upon 
the  happening  of  one  additional  loan,  '^  on  terms  more  favorable  to 
the  lenders/'  the  proviso  was  no  longer  ope/ative  or  executory,  but 
was  exhausted  and  satisfied,  and  that  subsequent  contracts  would  not 
be  affected  by  its  terms.* 

°  The  opinion  of  Attorney  General  Rush,  which  is  not  in  the  printed  record,  is  as  follows: 
Que  stated  by  the  Secretary  of  the  Treasury  for  the  opinion  of  the  Attorney  General. 

Under  the  authority  of  the  act  of  Congress  of  the  24th  of  March,  1814,  a  notice  was  pub- 
lished by  the  late  Secretary  of  the  Treasury,  dat^d  the  4th  of  April,  1814,  inviting  proposals 
to  a  loan  of  ten  millions  of  dollars,  part  of  the  loan  of  twenty-five  millions  authorized  by  the 
art. — (^5ee  the  document  B,  annexed  to  the  Secretary's  report  of  the  23d  of  September,  1814.) 

<Jn  the  2d  of  May  proposals  were  presented  by  sundry  persons,  which  were  accepted,  in 
the  terms  of  Mr.  Campbell's  letter  of  that  date,  at  eighty-eight  dollars  in  money  for  each 
liunclrcd  dollars  in  stock,  with  a  specified  condition. — (See  document  B  b.)  These  persons 
have  carried  their  proposals  into  complete  effect,  and  tliey  are  entitled  to  the  benefit  of  the 
torms  of  the  letter. 

On.  the  25th  of  July,  1814,  another  notice  was  published  by  the  late  Secretary  of  the 
Treasury,  inviting  proposals  to  a  loan  of  six  millions,  another  part  of  the  loan  of  twenty-five 
millions. — (See  document  C.) 

On  the  Slst  of  August,  1814,  proposals  were  presented  and  accepted,  under  this  second 
notice,  upon  the  terms  mentioned  in  Mr.  Campbell's  letter,  dated  that  day,  at  eighty  dollars 
ill  money  for  one  himdred  dollars  in  stock. 

There  remains  a  considerable  sum  of  the  twenty-five  millions  of  dollars  aiithorized  to  be 
limned,  for  which  proposals  have  not  yet  been  invited,  but  they  probably  will  l>e  invited  soon. 

Fimt  question.  Does  the  specific  condition  in  Mr.  Campl)eirs  letter  of  the  2d  of  May,  1814, 
iulmit  the  first  lenders  to  the  Ijencfit  of  the  terms  of  the  second  loan  for  the  whole  amount  of 
tlii'ir  sul>8criptions,  or  only  in  proportion  to  the  amount  of  the  second  loan,  which  still  leaves 
a  (xmsiderable  part  of  the  twenty-five  millions  unloaned  ? 

,^<<riofid.  Was  the  condition  absolute,  and  executed  on  making  the  second  loan  ;  or  does  it 
irinain  open,  subject  to  all  the  possible  A-ariations  of  the  price  of  the  subsetiuent  lotins,  and 
until  the  whole  twenty-five  millions  have  been  loaned  ? 

Third.  To  whom  is  the  stock,  for  the  difference  between  the  price  of  the  first  and  second 
J f  tarns,  to  be  issued  ;  to  the  contractors,  the  assignees,  or  the  pledgers  of  the  stock  issued  on 
tlie  first  loan  ? 

Ftntrth.  If  the  condition  remains  open  until  the  whole  sum  of  the  twenty-five  millions  has 
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It  is  well  to  observe,  in  passing,  that  the  opinion  of  the  Secretary  on 
this  point  is  of  no  practical  importance  in  this  case,  as  it  was  not  acted 
on,  for  we  are  of  opinion,  from  the  evidence,  that  no  further  loans  were 
made,  under  the  $25,000,000  law,  on  terms  more  favorable  to  tbe 
lenders,  after  the  31st  day  of  August,  1814.  A  new  law  was  made 
November  13,  1814,  authorizing  a  loan  of  $3,000,000 ;  and  another 


been  loaned,  ought  there  to  l)e  successive  issues  of  stock  for  the  difference,  or  ought  then.' t" 
l>e  only  one  isKue  of  stock,  to  be  made  at  the  final  execution  of  the  authority  to  l3om>w  tin 
twenty-five  millions  of  dollars  ? 

Opinion. 

WaSUIXGTOX,  ChtiJkMT  22,  1?11 

Firft.  I  think  that,  looking  to  Mr.  CamplKjll's  letter  of  the  2d  of  May,  1814,  with  aTii^^ 
to  its  fair  construction  on  behalf  of  the  public  creditors,  the  first  lenders  are  entitlud  to  tht 
iKjnefit  of  the  terms  of  the  second  loan  to  the  whole  amount  of  their  sulM?criptions.  It 
language  could  scarcely  fail  to  have  awakened  in  them  that  expectation. 

Second.  I  think  that  the  condition  stated  in  the  SecTetar>''s  letter  attached  as  soon  ik>  tin 
second  loan  was  made.  ITiat,  on  the  happening  of  that  event,  it  no  longer  remained  ojnii 
tuid  executory,  subject  to  all  the  ix)ssible  variations  in  price  which  might  mark  subBcqimit 
loans,  until  the  whole  twenty-five  millions  shoidd  be  exhausted. 

Third.  I  think  that  the  owners  of  the  previous  stock,  at  the  time  the  semnd  loan  vra? 
made,  were  the  pereons  entitled  to  the  at^lditional  stock  for  the  difference  between  the  pric 
of  the  first  and  secx>nd  loans. 

Fourth.  Tlie  answer  to  this  question  is  embraced  in  the  answer  to  the  second  question 
The  argtimcnts  from  inconvenience  are  too  strong  to  have  it  supposed  that  it  could  have  Uth 
the  intention  of  the  government  to  authorize  successive  and  indefinite  emissions  of  supple- 
mental stock,  until  the  entire  loan,  divided,  perhai)s,  into  several  distinct  portions,  evenafUr 
the  second  should  be  completed.  Tliis  view  of  the  subject  may  serve  to  corroborate  the  pn*- 
priety  of  the  second  answer,  which  treats  the  condition  held  out  to  the  first  lenders  as  having 
l)ecome  alisolute  the  moment  the  second  loan  was  made. 

RICHARD  RUSH, 

Attorney  (twai/ 

Octobeb  25,  1S14. 

Mr.  Dallas  takes  the  lilierty  of  asking  the  Attorney  (Jcncral,  in  answer  to  the  thinl  quti- 
tion,  to  state  to  whom  the  supplemental  stock  mtist  be  issued  al  this  time,  as  the  Attomtv 
General  only  states  who  were  entitlcnl  to  it  on  the  31st  of  August,  when  the  stMX)n<l  wHitnirt 
was  formed. 

FxjdatuUon/  an*irer. 

(.)ctx>1!Ek25,  1?*H 

111  answer  to  the  tliird  (juestion,  I  have  statcMi  that  tlie  owners  of  the  previous  etwk.  a: 
the  tune  the  second  loan  was  mmle,  were  the  jK'rsons  entitled  to  the  additional  or  siippl"- 
mental  stwk  for  the  difference  between  the  price  of  the  loans. 

It  must,  therefore,  Ije  issued  to  them  if  they  are  still  the  o\^'ners  of  the  first  stock ;  I'l^t '' 
they  have  jxussed  it  away,  I  think  that  the  supplemental  stock  should  be  issueil  in  fjiv(»r  <•! 
the  present  owners  of  the  first  stock,  whoever  they  may  l>e,  to  whom  the  l)eneficial  conditi^Hi 
has  also  parsed  by  transfer.  It  is  to  be  presumedthatthe  market  price  of  the  first  stock  vk^ 
affected  by  the  second  loan  to  the  amount  of  the  difference  ;  and  that  each  new  traiL^foav  Iw^ 
taken  the  former,  under  the  exiK'ctation  that  such  difference  would  ultimately  lie  mailo2ri''-i 
in  Ids  hands,  'nils  nnistniction  appeai-s  to  me  most  congenijil  with  the  spirit  of  theomtwt. 
and  most  conducive  to  its  convenient  and  practicable  cxe<^utiun. 

R.  RUSH. 

XOVEMBKR   17,  1J*H 

'Ric  Secretary  of  the  Treasury  having  further  at^ked  hum  what  ik-riinls  the  suppIeiucnUl 
stock  should  U-ar  interest,  I  answer,  tlmt  I  thhik  interest  ought  to  commence  up^m  it  fn>ixi 
the  dates  resixntively  at  whidi  interest  began  to  accrue  upon  the  primary-  stwk,  tt>  Avhi< ) 
the  Hupplcment«il  is  the  iiicrease. 

R.  lU'SH, 
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December  26, 1814,  for  the  issue  of  treasury  notes  in  lieu  of  the  residue 
of  the  $25,000,000.— (Stats,  at  Large,  vol.  3,  pp.  144  and  161.) 
Under  these  the  Secretary  acted,  abandoning  the  former  law,  and 
this  is  one  of  the  grievances  complained  of  by  the  petitioners,  who 
maintain  that  it  was  a  breach  of  the  contract  with  them,  and  an  act 
of  bad  faith  on  the  part  of  the  government  to  borrow  money  under 
any  new  laws  while  any  part  of  the  twenty-five  millions  had  not  been 
called  for. 

The  Secretary  of  the  Treasury  proceeded  to  enforce  his  view  of  the 
contract,  and  caused  the  following  notice  to  be  published  in  the 
Kaiional  Intelligencer  on  the  8th  day  of  December,  1814: 

NOTICE. 

Treasury  Department,  November  30,  1814. 

The  holders  of  scrip  certificates,  or  of  funded  certificates  of  stock 
of  the  loan  of  ten  millions  of  dollars,  of  the  2d  of  May,  1814,  are 
hereby  notified  that,  on  application  at  the  loan  oSice  where  the 
funded  certificates  were  issued,  or  at  the  loan  office  of  the  State  in 
which  the  bank  is  situated  where  the  scrip  certificates  were  issued, 
they  may  receive  the  additional  stock  resulting  from  the  condition 
attached  to  the  stock  of  that  loan,  in  consequence  of  the  loan  of  six 
millions  of  dollars  of  August  last  having  been  made  on  terms  more 
favorable  to  the  lenders.  The  loan  of  May,  1814,  having  been  made 
at  the  rate  of  one  hundred  dollars  in  stock  for  eighty-ei^ht  dollars  in 
money,  and  the  loan  of  August,  1814,  having  been  made  at  the  rate 
of  one  hundred  dollars  in  stock  for  eighty  dollars  in  money,  the 
amount  of  additional  stock  which  the  holders  of  the  stock  of  the  loan 
of  May,  1814,  are  entitled  to  receive  is  ten  dollars  on  every  hundred 
dollars  of  stock  they  now  hold ;  and  this  additional  stock  will  bear 
interest  from  the  same  day  as  the  original  stock,  to  which  it  is  now 
added. 

A.  J.  DALLAS, 
Secretary  of  the  Treasury, 

In  the  same  paper  Jacob  Barker  published  the  following  protest  : 

Washington,  December  5,  1814. 

Gentlemen  :  The  Treasury  Department  differs  with  me  in  opinion 
on  several  points  in  relation  to  your  rights.  The  construction  I  ^ut 
upon  the  contract  being  supported  by  the  opinion  of  many  profes- 
sional men  of  the  first  standing  in  the  Union,  induces  me  to  believe 
the  Treasury  Department  has  sanctioned  a  mistaken  view  of  the  sub- 
ject; and  as  it  has  published  its  opinion  on  an  important  point,  I 
herewith  send  for  publication  the  opinion  of  one  of  the  most  able  pro- 
fessional men  in  America  on  that  point,  whose  reasoning  on  the  sub- 
ject appears  to  me  so  applicable,  clear,  and  conclusive,  that  it  must 
carry  conviction  to  the  mind  of  every  unprejudiced  man. 

With  great  respect,  I  have^the  honor  to  be,  your  assured  friend, 

JACOB  BARKER. 

To  the  Proprietors  of  the  Stock  in  the  ten  million  loan. 
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Appended  to  this  letter  was  the  opinion  of  Mr.  Pinkney  before  re- 
ferreid  to. — (Record,  595.)  The  matter  in  controversy  then,  hetween 
Jacob  Barker  on  the  one  hand,  and  the  Treasury  Department  on  the 
other,  as  shown  by  these  publications,  was  as  to  what  persona  were 
entitled  to  the  supplemental  stocky  not  as  to  the  amount  of  the  stock ; 
th4it  is  expressly  set  forth  in  the  treasury  notice,  and  passed  OTer 
without  comment  in  the  protest. 

Supplemental  stock  was  issued  pursuant  to  the  notice  and  to  the 
opinion  of  the  Attorney  General  to  the  persons  holding  the  original 
stock  certificates  a>t  the  time  of  the  application  for  the  additional  stocky 
whether  holders  on  the  31st  day  of  August,  1814,  or  not.  A  surrender 
of  the  original  certificates,  with  an  assignment  indorsed  thereon,  was 
required,  and  in  lieu  of  them  other  certificates  were  issued,  entitled 
**  Funded  six  per  cent,  stock  of  1814,  on  which  the  supplemental  stock 
has  issued."  The  instructions  of  the  Comptroller  of  the  Treasury  on 
this  point  to  the  commissioners  of  loans  were  as  follows  : 

*'  In  every  case  where  the  supplemental  stock  may  be  applied  for, 
and  before  it  can  be  delivered,  the  original  certificate  in  the  hands 
of  the  party  at  the  time  of  such  application  is  to  be  surrendered  to 
you  and  cancelled  ;  and  in  lieu  of  it  you  will  issue  a  new  certificate 
for  the  same  amount,  entitled  *  Funded  six  per  cent,  stock  of  1814 ; 
loan  of  ten  millions  of  dollars  of  the  2d  May,  1814,  on  which  the 
supplemental  stock  has  issued,'  together  with  a  separate  certificate 
for  the  amount  of  the  supplemental  stock,  entitled  ^  Supplemental 
funded  six  per  cent,  stock  of  1814  ;  loan  of  ten  millions  of  dollars  of 
2d  May,  1814.'  " 

In  this  way  supplemental  stock  was  issued  to  the  amount  of  ten 
per  cent,  on  the  original  certificates,  being  the  whole  amount  due  for 
the  diflference  between  the  rate  of  the  first  loan  at  eighty-eight  per 
cent,  and  the  rate  of  the  second  loan  at  eighty  per  cent.  The  state- 
ment of  facts  up  to  this  point  includes  all  the  material  facte  on  which 
the  claim  of  the  petitioners  must  rest,  except  the  assignments  under 
which  they  derive  title  ;  but  a  brief  account  of  the  origin  of  the  claim 
in  its  present  form,  together  with  its  judicial  and  legislative  history 
as  brought  before  this  court,  will  conduce  to  a  proper  understanding 
of  its  merits,  and  bring  to  view  some  of  the  evidence  material  to  its 
decision. 

It  appears  in  evidence  that  in  the  year  1820  sundry  suits  were 
pending  in  the  district  court  of  the  United  States  for  the  southern 
'  district  of  New  York,  in  behalf  of  the  United  States  against  Jacob 
Barker,  upon  certain  bills  of  exchange.  Of  these  suits  and  bills  of 
exchange  Barker,  in  one  of  his  petitions  to  Congress,  gives  the  follow- 
ing account  : 

**  Your  petitioner  begs  leave  further  to  represent  that,  when  he  con- 
tracted with  the  Secretary  of  the  Treasury,  on  the  2d  of  May,  IS  14, 
for  a  portion  of  the  $10,000,000  loan,  it  was  distinctly  understood 
between  your  petitioner  and  the  then  Secretary,  although  not  men- 
tioned in  the  written  contract,  that  your  petitioner  was  to  send  a 
portion  of  that  stock  to  London  for  sale  on  his  own  account,  and  that 
the  government  was  to  receive  from  your  petitioner  at  that  place,  in 
December  following,  $300,000  of  the  money  expected  to  be  obtained 
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for  the  stock ;  that  in  pursuance  of  such  understanding  bills  were 
furnished  to  that  amount ;  that  he  commenced  sending  stock  to  meet 
the  same,  which  the  London  merchants  to  whom  it  was  sent  declined 
negotiating,  it  being  considered  treason  to  deal  in  the  stock  of  a  nation 
with  which  they  were  at  war;  that  as  soon  as  your  petitioner  was 
advised  of  this  difficulty  he  made  every  exertion  in  his  power  to  pro- 
vide for  the  payment  of  the  bills,  notwithstanding  which  a  portion  of 
them  were  returned,  which  would  not  have  been  the  case  had  the 
order  for  the  supplemental  stock,  issued  on  the  Slst  of  August,  as  by 
the  terms  of  the  contract  your  petitioner  thinks  it  ought  to  have  done, 
and  for  which  your  petitioner  was  very  pressing  in  his  application. 
On  the  return  of  those  bills  your  petitioner  was  required  to  pay  the 
amount  thereof,  with  twenty  per  cent,  damages,  and  fifteen  per  cent, 
for  the  depreciation  of  paper  money,  for  the  recovery  of  which  suits 
were  instituted  on  bills  of  exchange,  for  which  the  government  paid 
$133,323  04.  These  suits  have  been  resisted  by  your  petitioner,  be- 
cause he  considered  specie  the  only  standard  by  which  contracts  could 
be  tested  under  existing  laws,  and  becauae  he  conceived  damages 
should  not  be  required  by  government,  when  they  withheld  from  him 
at  the  same  time  stock  confessedly  due  to  a  much  greater  amount, 
and  for  which  delay  interest  only  was  allowed ;  and  because,  when 
they  received  the  bills,  they  knew  that  your  petitioner  relied  on  a 
sale  of  stock  in  London  to  meet  them,  which  sale  was  prohibited  by 
the  laws  of  that  country,  and  because  he  considered  himself  entitled 
to  a  different  construction  of  the  loan  contract  from  that  given  to  it 
by  the  Comptroller's  circular." — (Am.  State  Papers,  Claims,  p.  826.) 

In  defending  these  suits  Barker  claimed,  by  way  of  set-off,  that  the 
United  States  were  indebted  to  him  as  follows:  '*That  he  was,  on  the 
31st  day  of  August,  1814,  the  holder  of  one  million  dollars  of  their 
stock,  created  and  issued  under  the  loan  of  five  millions  of  dollars, 
contracted  for  by  him  with  the  Secretary  of  the  Treasury  on  the  2d  of 
May  in  the  same  year,  being  a  part  of  the  twenty-five  millions  of  dol- 
lars which  the  President  of  the  United  States  was  authorized  to  bor- 
row by  an  act  of  Congress  passed  on  the  24th  day  of  March,  1814 ; 
and  that,  as  holder  thereof,  on  the  31st  day  of  August  he  was  entitled 
to  receive,  and  ought  to  have  received,  from  the  United  States  one 
hundred  thousand  dollars  in  the  like  stock  of  the  United  States  for 
the  additional  or  supplementary  stocks  due  to  him  as  such  holder, 
pursuant  to  the  aforesaid  contracts  made  with  him ;  and  that  the 
tfnited  States  have  neglected  and  refused  to  issue  and  to  deliver  the 
said  stock  to  him,  but  did,  on  the  30th  November,  1814,  issue  and 
deliver  the  same  to  other  persons  unknown  to  him,  who  were  alleged 
to  be  the  holders  of  the  stock  on  that  day,  whereby  he  had  sustained 
damages  to  the  amount  of  one  hundred  thousand  dollars." — (1st 
Paine's  Cir.  Ct.  Reps.,  173.) 

It  was  in  this  way  that  Barker  first  formally  asserted  a  claim 
against  the  United  States,  founded  on  an  alleged  violation  of  their 
contract  with  him  of  the  2d  of  May,  1814.  But  the  evidence  was 
ruled  out  by  the  court.  He  then  (1820)  petitioned  Congress  for  relief 
against  the  claims  of  the  government  asserted  in  those  suits  by  the 
allowance  of  his  set-off.     In  his  petition  he  says  : 
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*'Your  petitioner  is  now  advised  that  however  well-founded  his 
claim  may  in  equity  be  to  an  allowance  for  an  erroneous  constructioa 
of  the  terms  of  the  loan  contract,  it  will  not  avail  in  a  defence  at  law 
on  the  returned  bills.  Inasmuch  as  your  honorable  body  are  the  only 
tribunal  who  are  authorized  to  do  him  justice  in  the  premises,  to  you 
he  appeals  with  the  more  confidence." 

The  petition  prays  that  Congress  will  authorize  the  Attorney  Gene- 
ral to  make  an  agreed  case  with  the  petitioner,  to  be  submitted  to  the 
Supreme  Court  of  the  United  States,  **  setting  forth  all  the  circum- 
stances relating  to  the  loan  and  to  the  bills  of  exchange,"  'Ho  be 
decided  upon  the  same  principles  of  law  and  equity  as  would  apply  to 
transactions  under  like  circumstances  between  individuals  ;"  that  the 
pending  suits  may  be  dismissed,  &c.-'  (Am.  State  Papers,  Claims, 
pp.  825,  826,  827.)  In  this  way  the  subject  came  before  Congress. 
This  petition  was  by  the  Senate  referred  to  the  Secretary  of  the 
Treasury,  Mr.  William  H.  Crawford,  who,  on  the  18th  of  February. 
1820,  reported  upon  it  adversely. — (See  his  report,  Claims,  p.  773.) 
On  the  25th  day  of  January,  1821,  a  second  adverse  report  was  made 
to  the  Senate  by  the  Committee  on  Claims  of  that  body  upon  this  peti- 
tion.— (Claims,  p.  771.)  Barker  afterwards  presented  supplemental 
petitions,  bringing  some  further  documentary  evidence  to  the  atten- 
tion of  Congress.— (Same  book,  pp.  827, 828, 829.)  In  the  last  of  these 
petitions  he  submits  a  proposition  to  surrender  his  entire  demands 
against  the  government,  in  discharge  of  the  bills  of  exchange  then  in 
suit.     The  proposition  is  as  follows  : 

*'  Your  petitioner  begs  leave  further  to  represent,  that,  although 
many  of  the  suits  commenced  against  him  by  the  United  States  have 
terminated  in  his  favor,  there  are  many  yet  undecided ;  that  he  is 
totally  unable  to  pay  the  expense  of  their  defence ;  that  even  a  sac- 
cessful  defence  of  twenty- nine  suits,  where  the  plaintiffs  are  protected 
by  their  prerogatives  from  cost,  would,  in  most  cases,  prove  very  inju- 
rious, if  not  ruinous,  to  the  defendant ;  and  that  tne  hardships  of 
having  to  defend  so  many  suits,  when  only  two  would  have  equally 
well  established  the  rights  of  the  parties,  (had  the  stipulations  pro- 
posed by  the  counsel  for  all  the  defendants  been  acceded  to  by  the 
district  attorney,)  is  too  apparent  to  require  further  remark.  This 
multiplication  of  legal  proceedings  is  very  injurious  to  the  interest  of 
the  United  States,  as  well  as  to  your  petitioner,  because  it  wastes  the 
funds  that  would  otherwise  be  left  to  pay  the  judgments  if  they  should 
be  pronounced  in  favor  of  the  United  States,  and,  if  otherwise,  fur- 
nishes the  district  attorney  with  at  least  a  pretext  for  a  large  claim 
for  costs  on  the  treasury.  Such  a  claim  has  been  preferred  by  Mr. 
Fisk,  the  late  district  attorney,  who,  by  virtue  of  his  office,  collected 
money  from  other  sources  for  account  of  the  United  States,  from 
which  he  insists  on  a  right  to  deduct  his  costs  in  these  suits;  in  conse- 
quence whereof,  a  suit  has  been  threatened  against  him  by  the  Treasury 
Department. 

So  anxious  is  your  petitioner  to  have  the  business  settled,  that  he 
will  conform  to  any  terms  within  his  power  which  your  honorable 
body  may  think  proper  to  sanction,  even  if  they  require  the  surrender 
of  all  his  claims  under  the  loan  contract  for  the  extinction  of  the  bills 
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of  exchange  which  have  not  yet  been  decided  on;  which  hills,  after  de- 
ducting the  commissions  of  twelve  thousand  five  hundred  dollars  due 
to  your  petitioner  on  the  loan  contract,  cost  the  government  only  fifty- 
five  thousand  seven  hundred  and  sixty-eight  dollars  and  seventy 
cents  ;  whereas,  if  the  loan  contract  should  be  settled  on  the  same 
principles  of  equity  as  regulate  contracts  between  individuals,  there 
would,  according  to  his  belief,  be  a  balance  due  to  your  petitioner  of 
more  than  two  million  dollars,  to  the  surrender  of  which  the  assignee 
of  your  petitioner  would  probably  assent.  A  powerful  reason  for  this 
assent  to  surrender  so  large  a  claim  on  the  part  of  your  petitioner  is 
to  be  found  in  his  inability  to  protect  his  indorsers  in  case  the  pend- 
ing suits  should  result  unfavorably,  which  would  implicate  the  orphan 
children  of  his  late  friend  and  also  of  his  late  brother." — (State 
Papers,  Claims,  p.  829.) 

These  petitions  were  again  adversely  reported  on  by  the  Senate 
Committee  on  Claims  on  the  11th  day  of  February,  1822. — (Claims, 
Am.  State  Papers,  824.)  The  journals  of  the  Senate  show  that  the 
report  was  concurred  in. 

Accompanying  this  report  is  a  letter  of  Mr.  Crawford,  Secretary  of 
the  Treasury,  in  which  he  says : 

^'  It  is  understood  that  the  petitioner  has  succeeded  in  several  of  his 
suits  against  the  United  States,  owing  to  a  defect  of  notice  of  the  non- 
acceptance  and  non-payment  of  his  bills.  This  defect  of  evidence  was 
owing  to  the  war  in  which  the  United  states  were  then  engaged  with 
the  nation  where  the  bills  were  negotiable." — (Claims,  825.) 

It  seems  to  be  admitted  in  the  argument  that  the  suits  all  resulted 
in  favor  of  the  defendants  therein. — (Brief  and  speech  of  Mr.  Barker, 
p.  108.)  The  subsequent  petitions  to  Congress  are  silent  concerning 
the  bills  of  exchange,  and  urge  the  matters  of  Barker's  plea  of  set-off, 
somewhat  enlarged,  as  an  independent  original  claim  against  the  gov- 
ernment. This  has  been  prosecuted  before  the  House  of  Representa- 
tives, and  by  that  body  referred  to  this  court. 

On  the  first  day  of  February,  1820,  Jacob  Barker  made  an  assign- 
ment  of  certain  property  to  Fitz  Greene  Halleck,  Jesse  Hoyt,  and 
Jacob  Little,  jr.,  in  trust  for  the  payment  of  his  debts,  and  said  as- 
signment included  ^^  any  and  all  claims  on  the  government  of  the 
United  States  arising  from  or  growing  out  of  the  contract  of  the  second 
of  May,  1814,for  a  portion  of  the  ten  million  loan." — (Record,  p.  323.) 
Halleck  and  Little  accepted  the  trust;  Hoyt  did  not.  On  the  same 
day  Barker  filed  a  petition  in  the  court  of  the  recorder  of  New  York 
city,  under  the  insolvent  laws  of  New  York,  for  exemption  from  im- 
prisonment for  debt,  with  a  complete  inventory  of  his  estate  attached, 
in  which  inventory  his  claim  against  the  United  States  is  stated  to 
have  been  assigned  to  Halleck,  Hoyt,  and  Little. — (See  the  petition 
and  inventory,  record,  p.  404;  see  extract  from  the  inventory,  p.  399, 
and  the  same  at  p.  415.)  A  discharge  by  the  recorder  under  the  in- 
solvent laws  is  set  out  at  page  401  of  the  record,  which  states,  by  way 
of  recital,  that  an  assignment  had  been  made  under  the  order  of  the 
recorder  to  R.  R.  Ward.  There  is  no  other  evidence  of  this  assign- 
ment before  us.  These  parties,  Ward,  Halleck,  and  Little,  the  pres- 
ent plaintifis,  claiming  as  assignees  of  Jacob  Barker,  caused  their 
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petition  to  be  presented  to  the  House  of  Representatives  in  February, 
1826  9  and  from  time  to  time  it  has  been  referred  to  committees 
of  that  body,  but  no  action  taken  upon  it  until  the  second  session  of 
the  thirty-second  Congress.  On  the  28th  day  of  February,  1855,tlie 
House  Committee  on  the  Judiciary,  by  the  Hon.  F.  P.  Stanton,  sub- 
mitted a  favorable  report,  (No.  140^)  accompanied  by  the  following 
bill: 

*<  A  BILL  for  the  relief  of  R  R.  Ward,  F.  G.  Halleck,  and  Jacob  Little. 

**  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  any  person,  or 
the  legal  representative  of  any  person,  who,  on  the  thirty-first  of 
August,  eighteen  hundred  and  fourteen,  was  the  holder  of  funded 
stock,  issued  in  pursuance  of  the  contract  made  on  the  second  of  Mar^ 
eighteen  hundred  and  fourteen,  for  part  of  the  loan  authorized  by  the 
act  of  twenty-fourth  of  March,  eighteen  hundred  and  fourteen,  entitled 
*  An  act  to  authorize  a  loan  for  a  sum  not  exceeding  twenty-five  mil- 
lions of  dollars,'  is  hereby  authorized  to  present  his  or  their  claim  to 
the  Secretary  of  the  Treasury  ;  and  upon  proof  being  made  to  the 
satisfaction  of  the  said  Secretary  that  the  part  of  said  loan  of  twenty- 
fivei  millions  subsequently  taken  by  other  persons  on  the  thirty-first 
of  August,  eighteen  hundred  and  fourteen,  was  payable,  or  was 
actually  received  by  the  United  States,  in  the  paper  of  suspended 
banks,  or  in  other  depreciated  currency  taken  at  par,  the  said  Secre- 
tary shall  fairly  estimate  the  amount  of  such  depreciation,  and  shall 
pay  out  of  the  treasury,  to  each  one  of  the  said  holders  of  the  funded 
stock  as  aforesaid,  such  a  per  centum  upon  the  amount  of  stock  then 
held  by  them,  respectively,  as  will  be  equal  to  the  depreciation  of  the 
currency  aforesaid,  so  as  to  fulfil  the  terms  and  conditions  of  the  con- 
tract made  as  aforesaid,  on  the  second  of  May,  eighteen  hundred  and 
fourteen,  between  the  United  States  and  the  said  contractors,  for  part 
of  the  twenty-five  million  loan  authorized  by  the  said  act  of  twenty- 
fourth  of  March,  eighteen  hundred  and  fourteen." 

This  bill  and  report,  with  the  petition  and  accompanying  papers, 
were  referred  to  this  court  by  resolution  of  the  House.  The  petition, 
which  may  be  found  in  print  appended  to  the  report,  (H.  R.  33d  Cong., 
2d  sess..  No.  140,)  sets  out  the  meritorious  services  of  Jacob  Barker, 
rendered  to  the  government  in  procuring  money  and  otherwise  in  the 
trying  times  of  the  war  of  1812,  and  states  in  detail  the  grievances 
complained  of  on  account  of  the  manner  of  construing  and  executing 
the  loan  contracts  of  1814,  and  prays  that  a  case  may  be  made  and 
submitted  to  the  Supreme  Court  for  the  adjustment  of  the  matters  in 
controversy,  or  that  other  suitable  relief  may  be  granted  by  Congress. 
The  claim  tor  the  difierence  between  the  rate  of  the  first  loan  and  the 
rate  of  the  second  loan,  ascertained  by  applying  a  specie  standard  to 
the  depreciated  paper  alleged  to  have  been  paid  for  the  latter,  or,  in 
other  words,  for  an  allowance  pursuant  to  the  contract,  to  the  extent 
of  the  discount  on  said  paper  in  an  exchange  for  specie,  is  distinctly 
made  in  this  petition;  but  no  mention  is  made  of  a  claim  for  commis- 
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sions  for  obtaining  five  millions  of  the  first  loan.  Upon  the  transfer  of 
the  case  to  this  court  it  became  necessary,  in  compliance  with  the  law 
and  the  rules  adopted  under  it,  to  put  in  a  formal  sworn  petition  set- 
ting forth  with  legal  precision  the  material  facts  on  which  the  claim 
is  founded.  This  was  done^  and  the  petition  is  to  be  found  in  the 
printed  record. — (Page  1,  et  seq.)  This  petition,  after  stating  the  con- 
tract of  the  first  loan,  the  contract  of  the  second  loan,  and  the  issuing 
of  the^  ten  per  cent,  supplemental  stock  (the  difference  between  eighty 
and  eighty-eight)  to  the  persons  holding:  the  original  stock  certificates 
at  the  time  of  the  application  for  the  additional  stock,  says : 

*'  In  the  judgment  of  your  petitioners  this  was  a  manifest  departure 
from  the  terms  of  the  contract,  which  greatly  embarrassed  and  injured 
the  said  Jacob  Barker  in  the  large  interests  affected  by  this  unsound 
decision. 

'  'Nevertheless,  the  parties  who  might  have  profited  by  this  advantage 
in  most  cases  proved  to  be  suflSciently  just  to  hand  over  to  him  this 
supplemental  stock  of  ten  per  cent. ,  issued  on  that  portion  of  the  loan 
on  which  he  was  entitled  to  the  benefit  of  the  condition. 

^'  The  only  claim,  therefore,  now  insisted  upon  is  the  allowance  for 
the  difference  between  the  nominal  and  real  value  of  the  paper  cur- 
rency received  at  the  treasury."  And  the  prayer  of  the  petition  is  as 
follows : 

"  In  consideration  of  the  premises,  and  in  pursuance  of  the  reference 
made  by  the  House  of  Kepresentatives,  your  petitioners  pray  that  the 
court  will  investigate  the  demand  herein  set  forth;  and  believing 
themselves  entitled,  as  assignees  of  the  said  Jacob  Barker,  to  an  allow- 
ance of  three  million  four  hundred  and  forty-six  thousand  one  hundred 
and  three  dollars  and  fifty-seven  cents — equal  to  the  difference  between 
lawful  money  and  the  depreciated  paper  received  under  the  loan  of  Au- 
gust 31, 1814,  which  said  difference  was  due  in  stock  bearing  an  interest 
of  six  per  cent,  per  annum  from  the  time  the  money  was  received  by  the 
treasury  of  the  United  States,  they  pray  that  the  just  amount  of  this 
allowance  may  be  fairly  estimated  and  reported  to  Congress  for  pay- 
ment."— (Record,  pp.  8,  11.)  The  claim,  therefore,  as  originally 
presented  here,  was  narrowed  down  to  a  single  demand — t.  e.,  *Hhe 
difference  between  the  nominal  and  real  value  of  the  paper  currency 
received  at  the  treasury,"  for  the  loan  of  August  31,  1814.  An 
amendment  to  this  petition  was  afterwards  filed,  (see  Record,  p.  11,) 
in  which  it  is  said :  *'  The  claimants  further  show  that  their  statement 
in  the  original  petition,  '  that  they  claim  only  the  difference  between 
the  nominal  and  real  value  of  the  paper  currency  received  at  the  treas- 
ury,' was  not  intended  to  waive  or  abandon  their  rights  in  any  par- 
ticular, but  only  to  express  their  willingness  to  accept,  by  way  of 
compromise,  that  measure  of  compensation,  in  full  of  their  whole  de- 
mand, which  can  be  easily  ascertained,  thus  avoiding  a  tedious  inves- 
tigation which  might  not  result  to  the  satisfaction  of  either  party." 
.  This  amendment,  however,  does  not  enlarge  the  prayer  of  the  former 
petition,  or  specify  any  other  particulars  of  demand. 

Upon  the  foregoing  petitions  and  the  proofs  of  the  parties  the  cause 
was  Drought  to  a  hearing,  and  on  the  first  of  Marcn,  1859,  decided 
adversely  to  the  petitioners.     The  judges  delivered  separate  opinions. 
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Judge  Blackford's  opinion  was  unfavorable  to  a  recovery  on  most  of 
the  questions  made  in  the  case,  but  especially  on  the  ground  that  cer- 
tain assignments  necessary  to  the  title  of  the  plaintiffs  were  not 
proved. 

Judge  Scarburgh  confined  himself  to  the  one  ground  of  demand  on 
which  the  petition  rested ,  and  ruled  against  the  plaintiffs. 

Judge  Loring  held  the  proof  of  the  assignments  insufficient,  ruling 
in  favor  of  the  plaintiffs  upon  most  of  the  other  questions.  AH  con- 
curred that  nothing  ought  to  be  recovered. 

A  petition  for  a  rehearing  was  filed,  and  on  the  16th  of  March,  1859, 
it  was  granted. — (See  the  petition,  p.  112,  of  Mr,  Barker's  brief  and 
speech.) 

Afterwards,  July  6,  1859,  under  the  liberal  practice  concerning 
pleadings  which  obtains  in  this  court,  a  further  "explanatory"  peti- 
tion was  filed,  wherein  the  plaintiffs  enlarge  their  demand  and  reduce 
it  to  nine  distinct  specifications  of  claim. — (See  printed  record,  p.l7.) 

Upon  these  petitions  and  the  proofs  submitted  the  case  is  before  us 
now  for  decision  upon  a  rehearing. 

The  explanatory  petition,  filed  in  this  court  since  the  former  hearing 
and  decision,  states  the  claims  of  the  plaintiffs  in  a  more  comprehen- 
sive form  than  any  preceding  one,  under  nine  distinct  specifications, 
and  may  be  regarded  as  a  well  matured  and  full  exposition  of  their 
demands,  after  thorough  revision.  Some  of  these  specifications  raise 
questions  not  presented  for  solution  by  any  state  of  facts  proved  in  the 
cause,  and  which  upon  the  evidence,  become  mere  abstract  propositions. 

First  is  a  claim  for  twelve  thousand  five  hundred  dollars,  being  for 
the  commission  of  one  quarter  of  one  per  cent.,  payable  to  Jacob 
Barker  on  his  loan  of  five  millions  of  dollars. — (See  Barker's  letter, 
Kecord,  p.  1,  and  the  Secretary's  letter,  Record,  p.  2.)  Interest  is 
claimed  on  this  amount. — (Record,  p.  17.) 

This  money  was  due  from  the  treasury  upon  making  the  five  million 
loan  to  the  United  States,  or  procuring  others  to  make  it.  Sixty-six 
thousand  dollars  had  been  appropriated  by  Congress  for  expenses  of 
the  twenty-five  million  loan,  out  of  which  the  commissions  were  pay- 
able.— (3  Stats,  at  Large,  p.  111.)  The  Secretary  of  the  Treasury,  in 
his  letter  to  Mr.  Barker  of  May  2,  1814,  gave  express  notice  of  his 
readiness  to  pay  him,  in  these  words :  "  The  commission  of  one-fourth 
of  one  per  cent,  will  be  paid  from  the  treasury,  after  the  payment  of 
the  first  instalment  on  the  25th  day  of  the  present  month."  The 
application  to  the  Treasury  Department  for  payment  denied,  of  which 
evidence  is  given,  was  of  a  very  recent  date,  viz :  the  15th  day  of  June, 
1859.— (Record,  p.  626.) 

This  claim  is  not  maae  in  any  of  the  petitions  filed  in  this  court, 
except  the  last,  which  was  filed  after  one  full  hearing  and  decision  on 
the  merits.  It  was  not  embraced  in  the  original  petition  presented  to 
the  House  of  Representatives.  It  is  nowhere  alluded  to  in  the  petitions 
acted  on  in  the  Senate,  except  in  one  instance,  where  it  is  intimated 
that  it  had  been,  or  might  be, allowed  to  Barker  in  the  selling  or  taking 
up  certain  bills  of  exchange,  which  the  United  States  had  taken  from 
him. — (Am.  State  Papers,  Claims,  p.  829.)  It  is  not  included  in 
Barker's  sworn  inventory  under  the  insolvent  laws  of  New  York, 
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unless  embraced  in  the  general  words  following :  "  My  claim  on  the 
government  of  the  United  States  for  not  fulfilling  the  loan  contract  of 
the  2d  of  May,  1814."— (Record,  p.  416.)  That  it  was  not  included 
in  these  words,  may  be  inferred  from  the  words  themselves,  and  from 
the  fact  that  when  Halleck  and  Little  came  to  set  out  the  claim  ac- 
quired by  them  under  this  assignment,  in  their  petition  to  Congress, 
no  mention  is  made  of  this  twelve  thousand  five  hundred  dollars. 

If  this  money  is  yet  unpaid,  then  Jacob  Barker  permitted  it  to  lie 
unclaimed  in  the  treasury  of  the  United  States  after  notice  that  it 
would  be  paid  to  him,  while  taxing  his  every  resource  to  make  heavy 
payments  on  his  instalments  in  the  five  million  loan  ;  to  meet  his 
bills  of  exchange  sent  forward  to  London  for  the  benefit  of  the  United 
States  ;  to  meet  a  large  amount  of  said  bills  when  returned  protested 
and  pressed  for  payment  by  the  United  States ;  and  finally,  while 
passing  through  the  ordeal  of  the  insolvent  debtor's  law  in  the  city  of 
New  York. 

It  is  true,  the  petitioners  have  given  in  evidence  a  statement  pro- 
cured from  the  Treasury  Department  of  the  expenses  of  the  twenty-five 
million  loan,  and  the  commissions  of  Jacob  Barker  are  not  charged 
therein.  But  it  is  not  to  be  inferred  from  that  statement  that  an  ac- 
count was  opened  at  the  department,  under  a  proper  heading,  of  aU 
the  ea^ensea  of  that  loan,  and  accurately  kept.  The  statement  before 
us  is  simply  an  exhibit  of  items  relating  to  the  loan,  culled  from  the 
account  for  '^miscellaneous  expenses"  kept  at  the  department,  and 
thrown  together  in  one  table.  It  so  appears  from  the  official  letter  of 
the  Comptroller  at  the  head  of  the  statement. — (Record,  p.  646.) 

The  date  of  that  letter  is  March  5,  1855.  On  the  19th  of  the  same 
month  Barker  addressed  a  letter  to  the  Comptroller^  asking  for  more 
specific  information  concerDing  the  commissions,  and  received  a  reply, 
dated  March  26,  1855,  stating  that  the  desired  information  was  not, 
after  a  full  examination,  to  be  found  in  the  Treasury  Department. — 
(Eecord,  p.  542.)  The  statement  of  expenses,  therefore,  is  by  no 
means  satisfactory  evidence  of  the  non-payment  of  this  sum  of  money, 
and  has  but  a  remote  bearing,  if  any,  upon  the  question. 

The  legal  conclusion  to  be  deduced  from  the  evidence  as  to  this 
demand  is  plain.  The  lapse  of  forty  years,  the  money  being  appro- 
priated by  law,  and  the  debt  once  formally  acknowledged,  raises  so 
strong  a  presumption  of  payment  as  to  require  the  most  convincing 
evidence  to  repel  it.  The  circumstances,  on  the  contrary,  confirm  and 
sustain  it.     The  presumption  of  payment  becomes  conclusive. 

Further^  the  plaintifis  here  are  the  assignees  of  Barker,  and,  as 
already  intimated,  the  assignment  to  them  does  not  mention  the  claim 
for  commissions,  and  they  set  up  no  such  claim  in  their  petition  to 
Congress. — (See  the  assignment.  Record,  pp.  323,  416.) 

We  pass  to  the  next  specification. 

This  is  the  claim  founded  on  the  alleged  acceptance  of  depreciated 
pajper  money  in  payment  of  the  loan  of  August  31, 1814.  This  is  the 
prmcipal  demand,  and  presents  the  main  question  in  the  case. 

The  material  facts  averred  and  necessary  to  be  proved,  to  support 
this  specification,  are 
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payment  may,  if  your  convenience  shall  require  it,  be  made  on  the 
20th  instead  of  the  10th  of  September,  as  required  by  the  public  noti- 
fication. This,  however,  will  not  affect  the  subsequent  instalments, 
which  are,  nevertheless,  to  be  paid  on  the  days  already  fixed,  viz:  the 
10th  day  of  the  months  of  October,  November,  and  December.  The 
same  causes  which  have  occasioned  a  delay  in  advising  you  of  the  ac- 
ceptance of  your  proposal  will  perhaps  render  it  impossible  to  place 
scrip  certificates  in  the  hands  of  the  cashiers  of  the  banks  where  pay- 
ments are  to  be  made  by  the  time  at  which  the  first  instalment  will 
be  payable.  If  this  should  be  the  case,  you  will  please  to  receive 
from  the  cashier  his  receipt  for  the  amount  which  you  may  pay,  to  be 
subsequently  exchanged  for  a  scrip  certificate  when  those  papers  shall 
be  ready  for  delivery. 
I  am,  respectfully,  sir,  your  obedient  servant, 

G.  W.  CAMPBELL, 

Secretary  of  the  Treasury. 

This  correspondence  is  to  be  found  in  8th  American  State  Papers, 
Finance  2,  p.  847. 

Intermediate  between  the  proposal  of  Mr.  Smith  and  its  acceptance, 
the  British  troops  had  taken,  occupied,  and  evacuated  the  capital,  and 
there  was  a  general  suspension  of  specie  payments  by  the  banks 
throughout  the  country,  ^nd,  consequently,  a  general  depreciation  in 
the  value  of  bank  notes.  The  discount  on  the  notes  of  the  banks  of 
the  District  of  Columbia,  during  the  period  brought  under  examination 
by  the  material  inquiries  in  this  cause,  ranged  from  twelve  per  cent. 
to  twenty-four  per  cent.  But  this  depreciation  only  existed  with  ref- 
erence to  a  specie  standard;  as  a  representative  of  all  value  save  gold 
and  silver,  these  notes  were  current  at  par.  The  government  so  re- 
ceived and  disbursed  them,  its  officers  accepted  them  in  payment  of 
their  salaries,  and  they  circulated  as  money  in  all  ordinary  commercial 
transactions,  the  purchase  of  coin  only  accepted ;  in  that  case  they 
were  subject  to  discount.  The  paper  money  standard  prevailed,  and 
so  great  was  the  scarcity  of  specie  that  it  was  bought  and  sold  as  mer- 
chandise, and  not  used  as  currency. — (See  evidence  of  Bichard  Smith, 
printed  record,  pp.  30,  268.) 

The  payments  made  by  Denis  A.  Smith  to  the  United  States^  upon 
the  six  million  loan  of  August  31,  1814,  he  deposes,  were  made  in 
bank  notes  ^^at  least  twenty  per  cent,  below  the  par  value  of  silver 
and  gold." — (See  affidavit  of  D.  A.  Smith,  page  630,  printed  record.) 
The  terms  of  the  six  million  loan  (one  hundred  dollars  in  stock  for 
eighty  dollars  in  money)  being  more  favorable  to  the  lenders  than 
those  of  the  preceding  ten  million  loan,  viz:  one  hundred  dollars  in 
stock  ibr  eighty-eight  dollars  in  money,  a  claim  accrued  under  the 
contract,  in  favor  of  the  persons  holding  the  stock  of  the  last  men- 
tioned loan,  on  the  31st  day  of  August,  1814,  (the  date  of  the  six 
million  loan,)  for  supplemental  stock  equal  to  the  difference.  Jacob 
Barker  was  one  of  those  claiming  this  supplemental  stock,  and  is 
identified  in  interest  with  that  class  of  persons.  At  this  point  a  con- 
troversy arose  between  Barker  and  those  standing  with  him,  on  the 
one  part,  and  the  Secretary  of  the  Treasury  on  the  other,  concerning 
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the  construction  of  the  contract.  The  former  maintained  that  the 
right  to  the  supplemental  stock  vested  absolutely  in  the  persons  hold- 
ing the  original  stock  certificates  on  the  31st  day  of  August,  1814, 
(the  date  of  the  second  loan,)  and  did  not  pass  by  assignment  of  the 
certificates  before  the  issue  of  the  supplemental  stocky  but  remained 
with  said  persons  after  such  transfer  in  like  manner  as  dividends 
payable  on  bank  stock.  Thus  far  they  are  supported  by  the  opinion 
of  William  Pinkney. — (Record,  p.  595.)  They  further  claimed  that, 
so  long  as  any  part  of  the  twenty -five  millions  to  be  raised  under  the 
act  of  Jongress,  remained  to  be  borrowed,  the  condition  in  the  con- 
tract for  the  ten  million  loan  continued  open  and  executory,  and  was 
applicable  to  each  succeeding  contract  for  loans  under  that  law.  On 
the  other  hand,  the  Secretary  of  the  Treasury,  under  the  advice  of 
Mr.  Rush,  the  Attorney  General,  construed  the  contract  to  make  the 
right  to  supplemental  stock  follow  the  original  certificates,  so  that  the 
holders  of  those  certificates  on  the  Slst  day  of  August,  1814,  would 
be  entitled  to  the  supplemental  stock  only  in  case  they  continued  to 
be  the  holders  at  the  time  the  supplemental  stock  was  applied  for  and 
issued,  fie  held^  further,  that  alter  the  concession  of  the  benefits  re- 
served by  the  proviso  in  the  contract  for  the  ten  million  loan,  upon 
the  happening  of  one  additional  loan,  '^on  terms  more  favorable  to 
the  lenders/'  the  proviso  was  no  longer  ope/ative  or  executory,  but 
was  exhausted  and  satisfied,  and  that  subsequent  contracts  would  not 
be  affected  by  its  terms.* 

^  llie  opinion  of  Attorney  General  Rush,  which  is  not  in  the  printed  record,  is  as  follows: 
Que  stated  by  the  Secretary  of  the  Treamry  /w  the  opinion  of  the  Attorney  General. 

Under  the  authority  of  the  act  of  Congress  of  the  24th  of  March,  1814,  a  notice  was  pub- 
lished by  the  late  Secretary  of  the  Treasury,  dat^d  the  4th  of  April,  1814,  inviting  proposals 
to  a  loan  of  ten  millions  of  dollars,  part  of  the  loan  of  twenty-five  millions  authorized  by  the 
act. — (Sec  the  document  B,  annexed  to  the  Secretar>''8  report  of  the  23d  of  September,  1814.) 

On  the  2d  of  May  proposals  were  presented  by  sundry  persons,  which  were  accepted,  in 
the  terms  of  Mr.  Campbell's  letter  of  that  date,  at  eighty-eight  dollars  in  money  for  each 
hundred  dollars  in  stock,  with  a  specified  condition. — (See  document  B  b.)  These  persons 
have  carried  their  proposals  into  complete  effect,  and  they  arc  entitled  to  the  benefit  of  the 
temas  of  the  letter. 

On  the  25 Ih  of  July,  1814,  another  notice  was  published  by  the  late  Secretary  of  the 
Treasury,  inviting  proposals  to  a  loan  of  six  millions,  another  part  of  the  loan  of  twenty-five 
millions. — (Sec  document  C.) 

On  the  31st  of  August,  1814,  propostils  were  presented  and  accepted,  under  this  second 
notice,  upon  the  terms  mentioned  in  Mr.  Campbell's  letter,  dated  that  day,  at  eighty  dollars 
in  money  for  one  hundred  dolhirs  in  stock. 

There  remains  a  considerable  sum  of  the  twenty-five  millions  of  dollars  authorized  to  be 
loaned,  for  which  proposals  have  not  yet  been  invited,  but  they  probably  will  be  invited  soon. 

yirtt  question.  Docs  the  specific  condition  in  Mr.  Campbell's  letter  of  the  2d  of  May,  1814, 
a^lmit  the  first  lenders  to  the  l)enefit  of  the  terms  of  the  second  loan  for  the  whole  amount  of 
their  subscriptions,  or  only  in  proportion  to  the  amount  of  the  second  loan,  which  still  leaves 
a  (X>n8iderable  part  of  the  twenty-five  millions  unloancd  ? 

ASceond.  Was  the  condition  absolute,  and  executed  on  making  the  second  loan  ;  or  does  it 
remain  open,  subject  to  all  the  possible  variations  of  the  price  of  the  subsequent  loans,  and 
until  the  whole  twenty-five  millions  have  lK*en  loaned? 

Third.  To  whom  is  the  stock,  for  the  difference  between  the  price  of  tlie  first  and  second 
loans,  to  be  issued  ;  to  the  contractors,  the  assignees,  or  the  pledgers  of  the  stock  issued  on 
the  first  loan  ? 

Fourth.  If  the  condition  remains  open  until  the  whole  sirni  of  the  twenty-five  millions  has 
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It  is  well  to  observe,  in  passing,  that  the  opinion  of  the  Secretary  on 
this  point  is  of  no  practical  importance  in  this  case,  as  it  waa  not  acted 
on,  for  we  are  of  opinion,  from  the  evidence,  that  no  further  loans  were 
made,  under  the  f  25,000,000  law,  ou  terms  more  favorable  to  the 
lenders,  after  the  31st  day  of  August,  1814.  A  new  law  was  made 
November  13,  1814,  authorizing  a  loan  of  $3,000,000;  and  another 


been  loaned,  ought  there  to  he  successive  issues  of  stock  for  the  difference,  or  ought  then?  t" 
l)e  only  one  issue  of  stock,  to  be  made  at  the  final  execution  of  the  authority  to  l»rruw  Uu 
twenty -five  millions  of  dollai-s  ? 

Opinion. 

Wasuixotox,  0(ioUr22,  18  U. 

First.  I  think  that,  looking  to  Mr.  CamplxiU's  letter  of  the  2d  of  May,  1814,  with  a  view 
to  its  fan*  construction  on  behalf  of  the  public  creditors,  the  first  lendere  are  entitled  to  th< 
l)enefit  of  the  terms  of  the  second  loan  to  the  whole  amount  of  their  sul)scriptions,  It> 
language  could  scarcely  fail  to  liave  awmkened  in  them  that  expectation. 

Second.  I  think  that  the  condition  stated  in  the  8ecretar>''8  letter  attached  as  soon  a&  tii* 
second  loan  was  made.  That,  on  the  happening  of  that  event,  it  no  longer  remained  open 
and  executory,  subject  to  all  the  possible  variations  in  price  which  might  mark  subisoquuni 
loans,  until  the  whole  twenty-five  millions  should  be  exhausted. 

Third.  I  think  tliat  the  owners  of  the  pluvious  stock,  at  tlic  time  the  second  loan  w»> 
made,  were  the  pei-sons  entitled  to  the  additional  stock  for  the  difference  between  the  prici 
of  the  first  and  second  loans. 

Fourth.  The  answer  to  this  question  is  embraced  in  the  answer  to  the  second  qnestiua 
The  argimicnts  from  inconvenience  are  too  strong  to  have  it  supposetl  that  it  could  have  betn 
the  intention  of  the  government  to  authorize  successive  and  indefinite  emissions  of  suppli^ 
mental  stock,  until  the  entire  loan,  divided,  perhai>8,  into  several  distinct  portions,  even  after 
the  second  should  be  completed.  Tliis  \'iew  of  tlie  subject  may  serve  to  corroborate  the  pnv 
priety  of  the  second  answer,  which  treats  the  condition  held  out  to  the  first  lenders  an  lui>  ice 
become  absolute  the  moment  the  second  lowi  Wtis  made. 

RICHARD  RUSH, 

Attorney  Geneml. 

October  25,  1814. 

Mr.  Dalhis  takes  the  liberty  of  asking  the  Attorney  General,  in  answer  to  the  third  qui.^ 
tion,  to  state  to  whom  the  supplemental  stock  must  Ixi  issued  at  this  time^  as  the  Attomcv 
General  only  states  wlio  were  entitled  to  it  on  tlie  31st  of  August,  when  the  second  ci>ntr«u  t 
wius  formed. 

Explanaionj  ansicer. 

(Xtobkii  25,  is  14. 

In  answer  to  tlic  tliird  ijuestion,  I  have  stated  tliat  tlie  owners  of  the  prcvioiu?  6t<H*k,  at 
the  time  the  second  loan  was  made,  were  the  jx^rsons  entitled  to  the  adtlitional  or  supplt* 
mental  stock  for  the  difference  l>etween  the  price  of  the  loans. 

It  must,  therefore,  l>e  issued  to  them  if  they  are  still  the  owners  of  the  firet  stock  ;  !>ut  i? 
they  have  jjassed  it  a>\'ay,  I  tlnnk  that  the  supplemental  stock  should  be  issued  in  fiivor  ^-t 
the  present  ownera  of  the  finst  stock,  whoever  they  may  be,  to  whom  the  l»cneficial  ct>nditioii 
has  also  pa.ssed  by  transfer.  It  is  to  be  presumed  that  the  market  price  of  the  first  stock  fra.-* 
affected  by  tlie  second  loan  to  the  amoimt  of  the  difference  ;  and  that  each  new  tran.^eree  hit- 
taken  the  former,  under  the  exixjctation  that  such  difference  would  ultimately  lKMna«legi*"i 
in  Ids  hands.  Hi  is  constmction  appeai-s  to  me  most  congenial  with  the  spirit  of  the  ctmtnu  t. 
smd  most  conducive  to  its  convenient  and  practicable  execution. 

U.  Rr8H 

XOVKMIIKR   17,   1814. 

The  Sccietrtiy  of  the  Tri'a.sury  havhig  fiutlicr  at^ked  from  what  iKrio*!^  the  supplemental 
stock  should  l>ear  intercfet,  I  answer,  that  I  think  interest  ought  io  commence  upon  it  fr\»m 
the  dates  resiK^rtively  at  which  interest  began  to  accrue  upon  the  i>rimaiy  st<.H.k,  tn  %\hi'  1. 
the  supplemental  is  the  increase, 

R.  lU'SH, 

Attorney  iimerHi 


E.   B.  WARD  AND   OTHERS.  431 

December  26, 1814,  for  the  issue  of  treasury  notes  in  lieu  of  the  residue 
of  the  $25,000,000.— (Stats-  at  Large,  vol.  3,  pp.  144  and  161.) 
Under  these  the  Secretary  acted,  abandoning  the  former  law,  and 
this  is  one  of  the  grievances  complained  of  by  the  petitioners,  who 
maintain  that  it  was  a  breach  of  the  contract  with  them,  and  an  act 
of  bad  faith  on  the  part  of  the  government  to  borrow  money  under 
any  new  laws  while  any  part  of  the  twenty-five  millions  had  not  been 
called  for. 

The  Secretary  of  the  Treasury  proceeded  to  enforce  his  view  of  the 
contract,  and  caused  the  following  notice  to  be  published  in  the 
National  Inielligencer  on  the  8th  day  of  December,  1814: 

NOTICE. 

Treasury  Department,  November  30,  1814. 

The  holders  of  scrip  certificates,  or  of  funded  certificates  of  stock 
of  the  loan  of  ten  millions  of  dollars,  of  the  2d  of  May,  1814,  are 
hereby  notified  that,  on  application  at  the  loan  office  Ttrhere  the 
funded  certificates  were  issued,  or  at  the  loan  office  of  the  State  in 
which  the  bank  is  situated  where  the  scrip  certificates  were  issued, 
they  may  receive  the  additional  stock  resulting  from  the  condition 
attached  to  the  stock  of  that  loan,  in  consequence  of  the  loan  of  six 
millions  of  dollars  of  August  last  having  been  made  on  terms  more 
favorable  to  the  lenders.  The  loan  of  May,  1814,  having  been  made 
at  the  rate  of  one  hundred  dollars  in  stock  for  eighty-eight  dollars  in 
money,  and  the  loan  of  August,  1814,  having  been  made  at  the  rate 
of  one  hundred  dollars  in  stock  for  eighty  dollars  in  money,  the 
amount  of  additional  stock  which  the  holders  of  the  stock  of  the  loan 
of  May,  1814,  are  entitled  to  receive  is  ten  dollars  on  every  hundred 
dollars  of  stock  they  now  hold ;  and  this  additional  stock  will  bear 
interest  from  the  same  day  as  tbe  original  stock,  to  which  it  is  now 
added. 

A.  J.  DALLAS, 
Secretary  of  the  Treasury. 

In  the  same  paper  Jacob  Barker  published  the  following  protest: 

Washington,  December  5,  1814. 

Gentlsmen  :  The  Treasury  Department  differs  with  me  in  opinion 
on  several  points  in  relation  to  your  rights.  The  construction  I  ^ut 
upon  the  contract  being  supported  by  the  opinion  of  many  profes- 
sional men  of  the  first  standing  in  the  Union,  induces  me  to  believe 
the  Treasury  Department  has  sanctioned  a  mistaken  view  of  the  sub- 
ject ;  and  as  it  has  published  its  opinion  on  an  important  point,  I 
herewith  send  for  publication  the  opinion  of  one  of  the  most  able  pro- 
fessional men  in  America  on  that  point,  whose  reasoning  on  the  sub- 
ject appears  to  me  so  applicable,  clear,  and  conclusive,  that  it  must 
carry  conviction  to  the  mind  of  every  unprejudiced  man. 

With  great  respect,  I  have' the  honor  to  be,  your  assured  friend, 

JACOB  BARKER. 

To  THE  Proprietors  of  the  Stock  in  the  ten  million  loan. 
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Appended  to  this  letter  was  the  opinion  of  Mr.  Pinkney  before  re- 
ferred to. — (Record,  595.)  The  matter  in  controversy  then,  between 
Jacob  Barker  on  the  one  hand,  and  the  Treasury  Department  on  the 
other,  as  shown  by  these  publications,  was  as  to  what  persons  wen 
entitled  to  the  supplemental  stock,  not  as  to  the  amount  of  the  stock ; 
that  is  expressly  set  forth  in  the  treasury  notice,  and  passed  over 
without  comment  in  the  protest. 

Supplemental  stock  was  issued  pursuant  to  the  notice  and  to  the 
opinion  of  the  Attorney  General  to  the  persons  holding  the  original 
stock  certificates  at  the  time  of  the  application  for  the  additional  stock, 
whether  holders  on  the  Slst  day  of  August,  1814,  or  not.  A  surrender 
of  the  original  certificates,  with  an  assignment  indorsed  thereon,  was 
required,  and  in  lieu  of  them  other  certificates  were  issued,  entitled 
*' Funded  six  per  cent,  stock  of  1814,  on  which  the  supplemental  stock 
has  issued."  The  instructions  of  the  Comptroller  of  the  Treasury  on 
this  point  to  the  commissioners  of  loans  were  as  follows  : 

**  In  every  case  where  the  supplemental  stock  may  be  applied  for, 
and  before  it  can  be  delivered,  the  original  certificate  in  the  hands 
of  the  party  at  the  time  of  such  application  is  to  be  surrendered  to 
you  and  cancelled  ;  and  in  lieu  of  it  you  will  issue  a  new  certificate 
tor  the  same  amount,  entitled  '  Funded  six  per  cent,  stock  of  1814 ; 
loan  of  ten  millions  of  dollars  of  the  2d  May,  1814,  on  which  the 
supplemental  stock  has  issued,'  together  with  a  separate  certificate 
for  the  amount  of  the  supplemental  stock,  entitled  '  Supplemental 
funded  six  per  cent,  stock  of  1814  ;  loan  of  ten  millions  of  dollars  of 
2d  May,  1814.'" 

In  this  way  supplemental  stock  was  issued  to  the  amount  of  ten 
per  cent,  on  the  original  certificates,  being  the  whole  amount  due  for 
the  difference  between  the  rate  of  the  first  loan  at  eighty-eight  per 
cent,  and  the  rate  of  the  second  loan  at  eighty  per  cent.  The  state- 
ment of  facts  up  to  this  point  includes  all  the  material  facts  on  which 
the  claim  of  the  petitioners  must  rest,  except  the  assignments  under 
which  they  derive  title  ;  but  a  brief  account  of  the  origin  of  the  claim 
in  its  present  form,  together  with  its  judicial  and  legislative  history 
as  brought  before  this  court,  will  conduce  to  a  proper  understanding 
of  its  merits,  and  bring  to  view  some  of  the  evidence  material  to  its 
decision. 

It  appears  in  evidence  that  in  the  year  1820  sundry  suits  were 

Sending  in  the  district  court  of  the  United  States  for  the  southern 
istrict  of  New  York,  in  behalf  of  the  United  States  against  Jacob 
Barker,  upon  certain  bills  of  exchange.  Of  these  suits  and  bills  of 
exchange  Barker,  in  one  of  his  petitions  to  Congress,  gives  the  follow- 
ing account : 

'*  Your  petitioner  begs  leave  further  to  represent  that,  when  he  con- 
tracted with  the  Secretary  of  the  Treasury,  on  the  2d  of  May,  1814, 
for  a  portion  of  the  $10,000,000  loan,  it  was  distinctly  understood 
between  your  petitioner  and  the  then  Secretary,  although  not  men- 
tioned in  the  written  contract,  that  your  petitioner  was  to  send  a 
portion  of  that  stock  to  London  for  sale  on  his  own  account,  and  that 
the  government  was  to  receive  from  your  petitioner  at  that  place,  in 
December  following,  $300,000  of  the  money  expected  to  be  obtained 
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for  the  stock ;  that  in  pursuance  of  such  understanding  bills  were 
famished  to  that  amount ;  that  he  commenced  sending  stock  to  meet 
the  same,  which  the  London  merchants  to  whom  it  was  sent  declined 
negotiating,  it  being  considered  treason  to  deal  in  the  stock  of  a  nation 
with  which  thej  were  at  war;  that  as  soon  as  your  petitioner  was 
advised  of  this  diflSculty  he  made  every  exertion  in  his  power  to  pro- 
vide for  the  payment  of  the  bills^  notwithstanding  which  a  portion  of 
them  were  returned,  which  would  not  have  been  the  case  had  the 
order  for  the  supplemental  stock,  issued  on  the  31st  of  August,  as  by 
the  terms  of  the  contract  your  petitioner  thinks  it  ought  to  have  done, 
and  for  which  your  petitioner  was  very  pressing  in  his  application. 
On  the  return  of  those  bills  your  petitioner  was  required  to  pay  the 
amount  thereof,  with  twenty  per  cent,  damages,  and  fifteen  per  cent, 
for  the  depreciation  of  paper  money,  for  the  recovery  of  which  suits 
were  instituted  on  bills  of  exchange,  for  which  the  government  paid 
$133,323  04.     These  suits  have  been  resisted  by  your  petitioner,  be- 
cause he  considered  specie  the  only  standard  by  which  contracts  could 
be  tested  under  existing  laws,  and  because  he  conceived  damages 
should  not  be  required  by  government,  when  they  withheld  from  him 
at  the  same  time  stock  confessedly  due  to  a  much  greater  amount, 
and  for  which  delay  interest  only  was  allowed ;  and  because,  when 
they  received  the  bills,  they  knew  that  your  petitioner  relied  on  a 
sale  of  stock  in  London  to  meet  them,  which  sale  was  prohibited  by 
the  laws  of  that  country,  and  because  he  considered  himself  entitled 
to  a  different  construction  of  the  loan  contract  from  that  given  to  it 
by  the  Comptroller's  circular." — (Am.  State  Papers,  Claims,  p.  826.) 
In  defending  these  suits  Barker  claimed,  by  way  of  set-off,  that  the 
United  States  were  indebted  to  him  as  follows:  '*That  he  was,  on  the 
31st  day  of  August,  1814,  the  holder  of  one  million  dollars  of  their 
stock,  created  and  issued  under  the  loan  of  five  millions  of  dollars, 
contracted  for  by  him  with  the  Secretary  of  the  Treasury  on  the  2d  of 
May  in  the  same  year,  being  a  part  of  the  twenty-five  millions  of  dol- 
lars which  the  President  of  the  United  States  was  authorized  to  bor- 
row by  an  act  of  Congress  passed  on  the  24th  day  of  March,  1814 ; 
and  that,  as  holder  thereof,  on  the  31st  day  of  August  he  was  entitled 
to  receive,  and  ought  to  have  received,  from  the  United  States  one 
hundred  thousand  dollars  in  the  like  stock  of  the  United  States  for 
the  additional  or  supplementary  stocks  due  to  him  as  such  holder, 
pursuant  to  the  aforesaid  contracts  made  with  him ;   and  that  the 
United  States  have  neglected  and  refused  to  issue  and  to  deliver  the 
said  stock  to  him,  but  did,  on  the  30th  November,  1814,  issue  and 
deliver  the  same  to  other  persons  unknown  to  him,  who  were  alleged 
to  be  the  holders  of  the  stock  on  that  day,  whereby  he  had  sustained 
damages  to  the  amount  of  one  hundred  thousand  dollars.'' — (1st 
Paine's  Cir.  Ct.  Reps.,  173.) 

It  was  in  this  way  that  Barker  first  formally  asserted  a  claim 
against  the  United  States,  founded  on  an  alleged  violation  of  their 
2ontract  with  him  of  the  2d  of  May,  1814.  But  the  evidence  was 
ruled  out  by  the  court.  He  then  (1820)  petitioned  Congress  for  relief 
igaiust  the  claims  of  the  government  asserted  in  those  suits  by  the 
illowance  of  his  set-off.  In  his  petition  he  says : 
Rep.  C.  C.  258 28 
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port  their  claim  to  prove  that  it  was  accepted  in  payment  of  the  sub- 
scription of  Dennis  A.  Smith,  or,  in  other  words,  that  the  mode 0/ 
execution  of  the  agreement  of  August  31,  1814,  is  the  true  criterion 
of  their  right  of  action,  not  its  terms. 

The  provision  in  the  contract  of  the  2d  of  May,  on  which  their 
claim  is  founded,  is  in  these  words:  *'  and  the  United  States  engage, 
if  any  part  of  the  sum  of  twenty-five  millions  of  dollars,  Authorized 
to  he  borrowed  by  the  act  of  the  24th  of  March,  1814,  is  borrowed 
upon  terms  more  favorable  to  the  lenders,  the  benefit  of  the  same 
terms  shall  be  extended  to  the  persons  who  may  then  hold  the  stock, 
or  any  part  of  it,  issued  for  the  present  loan  of  ten  millions." 

The  '* terms"  of  the  contract  include  those  obligations  by  which 
the  parties  are  mutually  bound,  not  acts  which  either  party  is  at  lib- 
erty to  do  or  omit.  Whatever  one  of  the  parties  may  refuse  to  do, 
without  giving  the  other  a  right  of  action  on  the  contract,  is  not  in- 
cluded in  its  terms.  If  the  agreement  of  Dennis  A.  Smith  was,  in 
legal  contemplation,  a  contract  for  specie,  which  we  think  is  very 
clear,  to  accept  any  currency  other  than  specie,  was  at  the  option  of 
the  agents  of  the  United  States,  nothing  but  specie  would  have  been 
such  a  tender  under  that  contract  as  to  give  Smith  a  right  of  action 
upon  the  refusal  to  accept  it;  and,  although  the  paper  of  a  particular 
bank  might  have  been  received  without  objection,  it  does  not  follow 
that  it  was  a  part  of  the  * 'terms'*  that  it  should  be  received.  Nothing 
is  more  common  in  ordinary  business  transactions  than  the  payment 
of  promissory  notes  and  bills  of  exchange  in  paper  money,  yet  upon 
all  these,  specie  might  be  exacted,  and  none  will  be  found  to  assert 
that  the  acceptance  of  paper  is  evidence  that  paper  is  within  the 
terms  of  the  promises  to  pay  money.  The  petitioners  here  take  their 
stand  upon  the  strict  legal  construction  of  Barker's  contract,  which 
makes  it  a  contract  for  specie,  and  they  cannot  employ  a  difierent 
rule  of  interpretation  for  Smith's  contract  to  fix  a  liability  on  the 
United  States. 

Were  it  even  permitted  to  look  to  the  performance  of  Smith's  con- 
tract instead  of  its  terms,  we  must  then  look  also  to  the  performance 
of  Barker's,  and  by  what  rule  of  assessment  should  we  estimate  the 
relative  value  of  the  bank  credits  furnished  by  Barker  and  those  fur- 
nished by  Smith  ? 

In  one  case  only  could  a  claim  accrue  to  Barker  for  the  acceptance 
of  depreciated  paper  under  the  contract  of  the  31st  of  August,  1814, 
viz:  where  it  was  accepted  in  fraud  of  his  rights,  and  for  the  express 
purpose  of  evading  the  provisions  of  his  contract.  There  is  no  bucIi 
evidence  before  us.  On  the  contrary,  the  proof  is  that  the  same  calami- 
ties of  war  which  produced  the  bank  suspension  compelled  the  govern- 
ment to  borrow  the  paper  money  of  th«  banks,  and  either  neceesities 
of  state  or  the  intrinsic  value  of  the  money  affixed  a  higher  price  in 
the  same  government  stocks  to  the  money  borrowed  of  Smith  than  to 
that  obtained  from  JBarker. 

The  third  specification  claims  damages  for  '^not  furnishing  the  com- 
missioners of  loans  with  stock  in  season  to  be  exchanged  for  money  on 
instalment  day." — (Record,  p.  IT.)  This  complaint  relates  to  the 
time  of  the  first  instalment,  and  is  stated  with  considerable  ingennitj 
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in  the  first  ^* brief  and  speech"  of  Mr.  Barker,  (p.  7.)  The  contract 
only  bound  the  United  States  to  issue  scrip  certificates  on  the  payment 
of  the  several  instalments,  and  these  certificates  were  not  to  be  funded 
until  ''after  the  completion  of  the  payments." — (Am.  State  Papers, 
vol.  8,  p.  845.)  The  granting  of  certificates  of  funded  stock  prior  to 
the  payment  of  the  last  instalment  was  therefore  a  matter  of  favor, 
not  of  right,  and  was  ordered  by  the  Secretary  of  the  Treasury  subse- 
quent to  the  making  of  the  contract,  at  the  solicitation  of  Barker,  to 
facilitate  his  success  in  raising  money.  The  letter  of  the  Secretary  of 
the  30th  of  May,  1814,  already  given,  which  is  obviously  a  response 
on  his  part  to  an  application  of  that  kind  from  Barker,  is  brought 
forward  in  the  argument  as  evidence  of  a  default  in  granting  the  cer- 
tificates of  funded  stock. 

This  complaint  is  unfounded^  and  there  is  no  proof  of  any  damage 
'whatever  from  that  cause.  In  connexion  with  the  same  subject,  a 
good  deal  is  said  of  the  embarrassment  occasioned  by  the  fact  that  the 
stock  certificates,  when  received,  did  not  contain  the  **  condition." 
This  embarrassment  would  not  have  arisen  at  that  time  had  the  scrip 
certificates  provided  for  in  the  contract  been  made  use  of,  for  in  them 
the  condition  was  expressly  set  out. 

The  fourth  ground  of  recovery  mentioned  is,  ''for  withholding  the 
condition  from  the  original  stock  certificates." 

It  is  a  conceded  fact  that  the  holders  of  these  certificates  in  Decem- 
ber, 1814,  received  the  supplemental  stock  accruing  by  virtue  of  the 
condition  for  the  better  terms  extended  to  the  lenders  of  the  six  mil- 
lion loan  of  August,  the  claim  for  depreciated  currency  excepted,  and 
that  so  far  as  the  interests  of  Jacob  Barker  were  affected  by  the  deliv- 
ery of  supplemental  stock  to  persons  who  were  not  the  holders  thereof 
on  the  31st  day  of  August,  1814,  the  parties  have  adjusted  the  matter 
among  themselves.  The  fruits  of  the  condition,  then,  have  not  been 
withheld,  though  the  condition  itself  was  not  inscribed  on  the  stock 
certificates.  But  this  demand  may  be  intended  to  cover  damages  for 
depressing  the  market  value  of  the  stock.  We  are  fully  warranted 
in  the  belief  that  the  market  value  of  the  stock  was  exactly  the  same 
as  it  would  have  been  had  the  condition  been  stamped  on  every  stock 
certificate. 

That  condition  was  a  part  of  the  loan  contract,  and  imprinted  upon 
every  scrip  certificate,  and  was  of  si^ch  general  notoriety  that  none 
who  held  or  purchased  the  stock  certificates  could  have  been  ignorant 
of  it,  so  that  the  market  value  of  the  certificates  was  not  prejudiced  by 
its  omission.  In  an  official  letter  of  Mr.  Crawford,  Secretary  of  the 
Treasury,  on  the  subject  of  this  claim,  dated  January  30,  1822,  he 
says:  *'In  that  report  (referring  to  a  previous  report  of  his  own)  it  is 
taken  for  granted  that  the  stock  of  the  ten  million  loan  must,  from  the 
nature  of  the  condition  attached  to  it,  have  commanded  a  higher  price 
in  the  money  markets  of  the  Union  than  the  other  descriptions  of  the 
public  debt,  to  which  no  such  condition  was  attached.  The  principal 
claim  for  relief  set  forth  in  the  petition  (Barker's  first  petition  to  Uon- 
gress)  rested  wholly  upon  this  ground.  It,  however,  now  appears,  by 
the  letter  of  November  21,  1814,  of  the  petitioner  to  the  Secretary  of 
the  Treasury,  furnished  by  himself,  that  this  stock  was  not  more 
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valuable  in  the  principal  money  markets  than  any  other  description 
of  stock.  In  that  letter  he  asserts  unequivocally  that,  so  far  from 
that  stock  being  more  valuable  than  other  stock,  there  never  has  been 
to  his  knowledge  a  quotation  in  any  newspaper  or  price  current  of  the 
price  of  the  stock  in  the  ten  million  loan.  If  such  bo  the  fact,  what 
injury  has  the  party  suffered?  Certainly  none,  so  far  as  he  intended 
to  dispose  of  the  stock  in  question,  which,  from  all  the  petitions  which 
he  has  presented  on  the  subject,  seems  to  have  been  the  object  he  had 
in  view." — (9  Am.  State  Papers,  p.  825. J  We  have  no  evidence  of 
any  depreciation  in  the  market  value  of  tne  stock,  resulting  from  the 
omission  of  the  condition  from  the  certificates ;  nor  of  any  damage 
suffered  by  Jacob  Barker  from  that  cause. 

The  fifth  specification  is:  *'For  not  issuing  the  ten  per  cent,  sup- 
plemental stock,  to  which  the  parties  then  holding  the  original  stock 
are  admitted  to  have  been  entitled  on  the  31st  of  August,  1814,  until 
December  of  that  year,  then  issuing  it  in  many  cases  to  the  wrong 
persons,  disregarding  the  word  'then'  used  in  the  original  contract." 

No  injury  has  resulted  to  the  assignor  of  the  petitioners  by  reason 
of  the  supplemental  stock  having  been  issued  to  wrong  persons,  since 
it  is  admitted  they  handed  it  over  to  him.  Neither  is  he  entitled  to 
damages  by  reason  of  the  delay  in  issuing  the  supplemental  stock,  for 
the  measure  of  damages  would  only  be  interest  on  the  amount  of  the 
stock,  and  when  issued  it  was  made  to  bear  interest  from  the  date  of 
the  original  loan,  to  wit :  the  2d  day  of  May,  1814. 

The  sixth  and  seventh  particulars  of  demand  are  for  borrowing 
under  new  laws  and  issuing  treasury  notes  under  an  act  of  Congress 
for  that  purpose  before  the  whole  of  the  twenty-five  millions  was 
borrowed. 

We  think  that  Congress  had  the  rightful  power  to  pursue  that 
course,  and  that  the  expediency  of  its  exercise  was  for  the  decision  of 
Congress.  We  certainly  are  not  prepared  to  decide  that  the  contract 
made  with  Jacob  Barker  bound  the  United  States  to  borrow  money 
under  the  twenty-five  million  law,  to  the  full  amount  of  that  sum  ; 
nor  can  we  perceive  that  such  a  decision,  if  made,  would  benefit  the 
plaintiffs,  unless  we  would  go  one  step  further,  and  hold  that  the  gov- 
ernment was  bound  to  borrow,  or  would  have  borrowed,  the  money 
upon  terms  more  favorable  to  the  lenders  than  those  of  the  contract 
of  May  2,  1814. 

The  eighth  specification  claims  damages  for '^making  the  second 
contract  terminate  the  effect  of  the  condition." 

Had  any  money  been  borrowed  under  the  twenty-five  million  law, 
subsequent  to  the  second  loan,  of  August  31,  1814,  on  terms  more 
favorable  to  the  lenders,  the  question  here  presented  would  have  come 
up  legitimately  for  decision ;  but,  upon  the  evidence  before  us,  we  are 
of  opinion  that  no  such  borrowing  took  place.  Secretary  Crawford, 
in  his  report  to  the  Senate  on  the  first  petition  of  Jacob  Barker,  says: 
"It  may  be  proper  to  state  that  no  money  was  raised  by  loan  under 
the  act  authorizing  a  loan  of  twenty-five  millions  of  dollars  subse- 
quent to  the  31st  of  August,  1814,  upon  terms  more  favorable  to  the 
lenders  than  the  loan  of  the  2d  of  May,  1814." — (9  Am.  State  Papers, 
773.)     The  evidence  before  us  does  not  establish  the  contrary  of  what 
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is   thus  explicitly  stated  by  Mr.  Crawford,  and  we  are  therefore  of 
opinion  that  the  plaintiffs  have  made  no  case  as  to  this,  specification. 

Ninth,  and  last,  is  a  claim  ''for  having  required  the  surrender  of 
the  original  certificates  of  stock  before  issuing  the  ten  per  cent,  sup- 
plemental htock,  inserting  on  the  face  of  those  certificates  issued  in 
lieu  thereof  a  declaration  *on  which  the  supplemental  stock  has 
issued,'  &c.,  &c," 

This  is  but  a  repetition,  in  a  different  form,  of  the  last  preceding 
claim,  and  requires  to  be  supported  by  proof  of  another  loan  before 
any  material  question  can  arise  upon  it.  It  may  not  be  amiss  to  re- 
mark, however,  in  reference  to  the  surrender  of  the  original  stock 
certificates,  that  it  was  not  compulsory,  and,  according  to  the  showing 
of  the  petitioners  themselves,  no  release  was  required ;  but,  in  the 
language  of  the  Comptroller  of  the  Treasury,  **the  rights  of  the  stock- 
holders remained  with  themselves,  and  their  remedies  with  Con- 
gress." It  is  obvious  that  the  mere  exchange  of  the  stock  certificates 
they  held  for  others  inscribed  with  the  words,  ''on  which  the  supple- 
mental  stock  has  issued,"  could  work  them  no  injury  until  they  should 
be  denied  the  benefits  of  another  loan,  a  contingency  which  did  not 
happen. 

The  assignments  remain  to  be  considered. 

In  disposing  of  the  questions  affecting  the  substance  and  merits  of 
the  case,  we  have  shown  that  in  our  opinion  there  is  no  valid  or  just 
claim  against  the  government  for  any  of  the  causes  on  which  the  pro- 
ceeding is  founded  ;  the  ownership  of  such  a  demand  must  therefore 
be  a  matter  of  little  importance  in  the  final  determination  of  the  con- 
troversy. It  will  be  right,  however,  to  state  our  conclusions  upon  the 
evidence  relative  to  assignments,  so  that  no  question  properly  arising 
in  the  case  may  remain  undecided. 

The  petitions  and  the  proofs  present  for  examination  assignments 
to  invest  the  plaintiffs  on  the  record  with  the  rights  of  Jacob  Barker, 
whatever  they  inay  be,  so  as  to  substitute  the  plaintiffs  for  him  as 
legal  parties  ;  and  assignments  of  the  subject-matter  of  the  claim  to 
him  or  them,  to  furnish  a  meritorious  cause  of  action  and  enhance  the 
damages. 

The  petitions,  wherein  R.  R.  Ward,  Fitz  Greene  Halleck,  and  Jacob 
Little,  jointly,  are  plaintiffs,  allege  in  the  first  place  an  assignment 
of  the  claims  of  Jacob  Barker  against  the  United  States  under  the 
loan  contract  of  May  2,  1814,  to  Halleck  and  Little,  as  trustees  for 
the  benefit  of  creditors;  and,  secondly,  a  general  assignment  under 
the  insolvent  laws  ot  New  York,  to  R.  R.  Ward,  the  assii^nee  ap- 
pointed by  the  recorder's  court;  for  that  purpose. — (Ricord,  p.  19.) 
The  claim  is,  chiefly,  for  wrongs  alleged  to  have  been  dpne  to  the 
holders,  on  the  3lst  day  of  August,  1814,  of  stock  in  the  ten  million 
loan.  On  that  day,  as  appears  from  the  evidence,  Jacob  Barker  held 
in  his  own  name  only  a  single  scrip  certificate  for  $3,409  09  in  the 
ten  million  loan,  which  he  continued  to  hold  up  to  the  time  of  issuing 
the  supplemental  stock  thereon,  which  he  received. — (Record,  p.  565, 
last  speech  of  Mr.  Barker,  p.  54  )'  But  the  petition  alleges  that 
sundry  individuals  and  institutions  held  stock  in  the  ten  million  loan 
on  the  Slst  day  of  August,  1814,  to  the  amount  of  three  million  four 
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hundred  and  forty-six  thousand  one  hundred  and  three  dollars  and 
fifty-seven  cents,  on  which  Jacob  Barker  was  entitled  to  the  benefit  of 
the  condition,  thus:  that  near  three  millions  thereof  was  held  **in 
trust  for  his  account,"  (viz:  as  collateral  security  for  debts  of  his 
which  were  afterwards  paid,)  and  the  residue  of  which  had  been  sold, 
reserving  the  benefit  of  the  condition. — (See  petition,  Record,  p.  2.) 
And  to  sustain  this  part  of  the  petition  evidence  is  given  of  numerous 
assignments  made  pendente  Hie  by  parties  who,  on  the  31st  day  of 
August,  1814,  held  the  stock  as  aforesaid,  transferring  the  benefit  of 
the  condition  to  the  petitioners. 

The  apsignment  made  to  Halleck  and  Little,  two  of  the  plaintiffs, 
is  proved. — (Record,  pp.  317,  323.)  Jesse  Hoyt  was  named  a  trus- 
tee with  them,  but,  it  seems,  did  not  accept.  In  this  assignment  the 
present  claim  is  described  as  follows:  '^Any  and  all  the  claims  that 
I,  the  said  Jacob,  have  on  the  government  of  the  United  States,  aris- 
ing from  or  growing  out  of  the  contract  of  the  second  of  May,  one 
thousand  eight  hundred  and  fourteen,  for  a  portion  of  the  ten  million 
loan."— (Record,  p.  323.) 

The  assignment  made  to  R.  R.  Ward,  under  the  order  of  the  re- 
corder's court,  has  not  been  produced  ;  neither  has  strict  proof  of  its 
loss  and  contents  been  offered.  The  order  of  discharge  and  the  as- 
signee's certificate,  which  recite  the  fact  of  an  assignment,  are  in  ev- 
idence.— (Record,  p.  521 .)  The  petition  of  Barker  and  the  inventory 
of  his  estate,  filed  before  the  recorder,  are  also  before  us. — (Record, 
p.  404,  €t  aeq.) 

Whether  these  proofs  supply  the  absence  of  the  original  assignment 
it  is  not  necepsary  to  inquire,  because,  before  the  filing  of  the  petition 
in  the  recorder's  court,  the  claim  of  Barker  on  the  United  States  had 
been  assigned  io  Halleck  and  Little,  as  above  stated,  and  it  is  inven- 
toried and  described  in  the  insolvents'  court  as  having  been  so  assigned. 
(Record,  pp.  415,  416.) 

Upon  this  evidence,  we  are  of  opinion  that  R.  R.  Ward  has  no  legal 
interest  in  the  subject-matter  of  this  suil,  and  clearly  no  joint  interest 
with  Halleck  and  Little. 

As  to  the  assignments  offered  in  evidence  to  show  transfers  to  the 
petitioners,  for  the  benefit  of  Jacob  Barker,  of  claims  against  the 
United  States  by  persons  holding  stock  in  the  ten  million  loan  on  the 
Slst  day  of  August,  1814,  they  were  examined  in  detail  by  the  court 
on  the  iormer  hearing,  and  the  evidence  then  adduced  held  insufficient 
in  every  instance.— (See  Judge  Blackford's  opinion.)  A  great  deal  of 
additional  testimony  is  now  offered  to  supply  the  defects  then  pointed 
out,  and  the  proofs  are  much  more  complete  and  satisfactory. 

We  find  that  certificates  of  stock  in  the  ten  million  loan,  held  on 
the  31st  day  ot  August,  1814,  as  follows,  were  held  as  collateral  secu- 
rity for  debts  due  Irom  Jacob  Barker,  which  were  afterwards  paid.  It 
is  not  very  clear,  however,  irom  the  evidence,  that  they  were  not  paid 
by  resorting  to  the  collaterals  themselves. 
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By  John  Slidell,  president  of  the  Mechanics'  Bank,  New 

York $545,864  78 

(Record,  pp.  262,  231,  237,  213,  391,  395,  538,  542.) 

By  the  president,  directors,  and  company  of  the  Oitv 

Bank,  New  York .".     773,820  44 

(Record,   pp.  499,  500,  84  and  97,  488  and  494,  48, 
113,  114,  115.) 

Total 1,319,685  22 


We  find  the  following  amounts  held  on  the  31st  day  of  August, 
1814,  under  purchases  from  Jacob  Barker,  by  the  terms  of  which  the 
benefits  of  the  condition  were  reserved  to  him : 

By  the  president,  directors,  and  company  of  the  Farmers 

and  Mechanics'  Bank  of  Albany,  New  York $213,636  36 

(Record,  pp.  37,  453  to  485.) 

By  John  Clapp 7,058  82 

(Record,  pp.  341,  342,  336,  339.) 

By  the  North  American  Insurance  Company 60,000  00 

(Record,  pp.  54,  57,  68,  65.) 

By  E.  Frothingham,  cashier  of  the  New  England  Bank     100,000  00 
(Record,  pp.  71  to  88,  570.) 

Total 380,695  18 


We  find  that  Jacob  Barker  was  the  holder,  on  the  31st  day  of 
August,  1814,  of  one  scrip  certificate,  which  he  continued  to  hold  up 
to  January,  1h15,  when  he  received  supplemental  stock  thereon,  and 
funded  stock  in  lieu  thereof,  the  amount  of  said  scrip  certificate  being 
$3,409  90.— (Record,  p.  565.) 

We  find  the  following  amounts  held  on  the  31st  day  of  August, 
1814,  by  owners  who,  or  whose  successors  in  interest,  have  made  as- 
signments, pendente  lite,  to  R.  R.  Ward,  Fitz  Greene  Halleck,  and 
Jacob  Little,  of  the  benefits  of  the  coniHtion,  unaccompaaied  by  proof 
that  they  were  held  in  trust  for  Jacob  Birker,  or  under  a  purchase 
from  him  reserving  the  benefits  of  the  condition  : 

By  Lynde  Catlin,  cashier  of  the  Merchants  and   Me- 
chanics' Bank  of  New  York $111,565  76 

Date  of  assignment,  June  28,  1856. — (Record,   pp. 
292,  298.) 

By  the  president,  directors,  and  company  of  the  Bank 

of  Cape  Fear 113,636  36 

Date  of  assignment,  November  13,  1856. — (Record, 
pp.  518,  520  ) 
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By  John  Hone , $100,000  00 

Date  of  assignment,  September  12,  1856. — (Record, 
pp.  371,  528.) 

By  Hicks,  Jenkins  &  Co 24,310  90 

(Record,  pp.  347,  343,  317,  325,  530,  528,  326.) 

By  Harmon  Hendricks 81,818  17 

(Record,  pp   361,  360,  356.) 

By  Elbert  Anderson 80,029  54 

Assignment  dated  October  29,  1856. — (Record,  pp. 
334,330,  336.) 

By  Frederick  De  Peyster 70,636  36 

Assignment  dated  November  1,  1856. — (Record,  pp. 
380,  376,  527.) 

By  T.  Biddle  and  J.  Wharton 43,805  94 

Date  of  assignment,  December  16,  1856.— (Record, 
pp.  561,  155,  156,  143,  159.) 

By  the  American  Fire  Insurance  Company 120,889  50 

Date  of  assignment,  February  3,  1857. — (Record,  pp. 
564,  274,  280,  290.) 

By  Henry  Kuhl,  cashier  of  the  Farmers  and  Mechanics' 

Bank  of  Philadelphia 100,000  00 

Date  of  assignment,  February  9,  1857. — (Record,  pp. 
262,  160,  183,  260,  263.) 

Total 846,692  53 


We  find  the  evidence  insufficient  to  establish  either  a  trust,  a  sale 
ivith  a  reservation*  or  an  assignment,  as  to  stock  held  as  follows,  on 
the  3l8t  day  of  August,  1814  : 

By  the  president,  directors,  and  company  of  the  Bank  of 

America,  of  New  York  $225,000  00 

The  certificate  of  George  Newbold,  late  president  of 
the  bank,  is  not  legal  evidence  of  the  facts  therein  stated. 
They  must  be  stated  under  oath. — (Record,  pp.  308,  315.) 

By  Willet  and  Silas  Hicks 11,363  63 

There  is  an  assignment  by  William  T.  Hicks,  as  at- 
torney lor  Silas  Hicks.  His  authority  is  not  proved, 
and  there  is  no  transfer  of  the  interest  of  Willet  Hicks. — 
(Record,  p.  517.) 

By  the  Commercial  Bank  of  Pennsylvania 161,303 

The  proof  is  insufficient. — (Record,  p.  185.) 

Total 397,666  63 
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Were  the  foundation  laid  for  a  recovery,  by  proof  of  a  proper  case, 
no  damages  could  be  allowed  for  claims  assigned  to  these  plaintiffs, 
imaccompanied  by  evidence  that  the  stock  from  which  the  claims  re- 
sulted was  held  in  trust  for  Jacob  Barker,  on  the  31st  day  of  August, 
1814,  or  that  he  had  reserved  the  benefits  of  the  condition  when  he 
transferred  the  stock.  The  petition  puts  the  case  on  that  ground,  but 
not  on  the  ground  of  assignments.  The  assignments  in  evidence  here 
are  further  open  to  the  objection  that  they  are  made  to  Ward,  jointly 
with  the  other  two  plaintiffs,  and  if  Ward  has  no  legel  interest  in  the 
claim  originally  assigned  to  Halleckand  Little,  the  coupling  with  that 
of  other  claims,  derived  under  other  and  different  assignments  made 
to  the  three  jointly,  would  be  a  misjoinder  of  causes  of  action. 

We  have  now  examined  every  material  question,  both  of  law  and  of 
fact,  which,  in  our  opinion,  properly  arises  out  of  the  allegations  and 
proofs  in  the  cause.  After  careful  consideration  of  the  whole,  we 
nave  come  to  the  conclusion  that  no  legal  liability  is  established 
against  the  United  States,  and  that  there  is  no  merit  in  the  claim. 

The  judgment  of  the  court  is,  that  the  petitioners  are  not  entitled 
to  relief. 


IN  THE  COURT  OF  CLAIMS. 

November  19,  1860. 
R.  R.  Wabd,  et  al.y  vs.  The  United  States. 

LoRiNG,  J.,  dissented. 

When  this  case  was  first  heard  I  was  of  opinion  that  the  deprecia- 
tion below  par  of  the  currency  in  which  Denis  A.  Smith  paid  for  his 
stock  entered  into  its  price,  and  gave  him  '*  more  favorable  terms"  by 
the  rate  of  such  depreciation  than  were  given  to  Mr.  Barker  in  his 
contract  with  the  United  States,  and  that,  therefore,  by  the  condition 
annexed  to  that  contract,  those  persons  who,  on  the  Slst  of  August, 
1814,  held  stock  issued  under  it,  were  entitled  to  the  difference  in  value 
between  the  currency  or  credits  in  which  Mr.  Barker  paid  for  his  stock 
and  the  currency  or  credits  in  which  Mr.  Smith  paid  for  his  stock. 

But  I  was  also  of  opinion  that  this  difference  was  not  shown ;  for, 
although  it  was  proved  that  Mr.  Smith  paid  in  a  currency  or  credits 
depreciated  16^  per  cent,  belojv  par,  the  value  of  the  currency  or 
credits  in  which  Mr.  Barker  paid  was  not  shown  by  the  evidence  then 
in  the  case. 

Since  then,  and  at  this  rehearing,  further  evidence  has  been  ad- 
duced by  the  petitioners  in  support  of  their  allegation  that  Mr.  Barker 
paid  ^^ specie  or  its  equivalent,**  and  that  evidence  is  as  follows: 

James  Bleeker,  a  broker  in  the  city  of  New  York,  seventy  years  of 
age,  testifies  as  follows  : 

Answer  second.  "  I  think,  according  to  the  best  of  my  recollection, 
that  the  notes  of  the  New  York  city  banks  were,  in  the  year  1814,  at 
a  discount  of  ten  per  cent,  as  against  specie.     This  is,  however,  only 
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a  matter  of  belief;  my  recollection  on  the  subject  is  indistinct.    Credits 
in  the  banks  would  be  at  the  same  discount." 

Answer  third.  **I  do  not  recollect  the  time  those  banks  suspended; 
but  up  to  the  time  of  their  suspension  they  did  pay  their  notes  and 
credits  in  specie  at  par  when  itjwas  demanded." — (Record,  page  302.) 

On  cross-examination,  he  deposes  as  follows : 

First  cross-interrogatory.  *^  Were  ajl  the  bills  of  all  the  banks  in 
New  York  city,  in  May,  June,  and  July,  at  par  ;  and  were  they  all 
received  in  payment  of  debts  where  specie  alone  was  a  legal  tender?" 

Answer.  '*  So  long  as  the  banks  continued  to  pay  specie  their  bills 
were  at  par  and  were  received  in  payment  of  all  debts  where  specie 
alone  was  a  legal  tender.  When  the  banks  suspended  specie  pay  toents 
their  bills  were  at  a  discount.  When  the  suspension  took  place  I  can- 
not now  recollect." — (Record,  page  304.) 

On  collating  this  answer  with  his  answer  to  third  direct  interroga- 
tory, I  think  it  clear  that  he  misapprehended  the  latter,  and  that  the 
effect  of  his  testimony  is,  that  the  bills  of  the  New  York  banks  were 
at  par,  or  equivalent  to  specie,  up  to  the  suspension  of  specie  payments, 
and  *^  at  a  discount  of  ten  per  cent,  as  against  specie,  "  after  the  sus- 
pension of  specie  payments. 

Richard  Smith  testifies  as  follows : 

First  interrogatory.  **  Were  the  notes  of  the  New  York  city  banks 
equivalent  to  specie  in  that  city  and  the  District  of  Columbia  through- 
out the  months  of  May,  June,  and  July,  1814?  " 

Answer.  *'  To  the  best  of  my  knowledge,  recollection,  and  belief, 
they  were.  I  can  almost  say  with  certainty  they  were.  I  know  they 
were  so  received  in  the  banks  of  this  District." 

Second  interrogatory.  **  Did  not  your  business  lead  you  to  an  inti- 
mate acquaintance  with  the  monetary  affairs  of  New  York?  " 

Answer.  '^It  did.  If  there  had  been  any  suspension  of  specie  pay- 
ments or  discredit  of  said  notes  in  New  York,  I  would  certainly  have 
know  it  during  said  period." 

On  cross-examination,  he  testifies  as  follows : 

Third  cross-interrogatory,  *^  Were  not  the  drafts  on  New  York,  both 
before  and  after  the  suspension,  paid  in  bills  of  the  banks  on  which 
they  were  drawn — I  mean  generally?  " 

Answer.  *'  Before  the  suspension  said  drafts  were  paid  in  specie  or 
its  equivalent ;  after  the  suspension  the  drafts  on  the  Washington 
city  banks  were  paid  in  the  notes  of  said  banks,  or  in  drafts  on  the 
north.  Those  on  the  New  York  city  banks  were,  I  presume,  paid  in 
the  notes  of  said  banks." 

Fourth  interrogatory.  "  What  do  you  mean  by  the  equivalent  of 
specie?" 

Answer.  *^I  mean  by  the  said  term  notes  of,  or  drafts  on  specie- 
paying  banks." 

Answer  sixth.  "As  to  the  city  of  Washington,  all  drafts  were  paid 
in  specie  when  required.  As  to  the  New  York  banks,  I  know  from 
my  constant  intercourse  with  them  that  it  was  their  usual  practice  to 
pay  specie  when  demanded  during  that  time,  but  I  cannot  specify  any 
particular  instances.  The  period  referred  to  by  me  in  this  answer 
was  the  period  previous  to  the  suspension  of  specie  payments  in  August 
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or  September,  1814 ;  after  the  suspension  in  that  year,  no  payment 
was  made  in  specie  to  the  best  of  my  knowledge." — (Record,  pages 
268,  269.) 

William  W.  Fox  testifies  as  follows  : 

Fourth  interrogatory.  **Were  or  were  not  the  bills  of  and  credits  on 
the  banks  of  the  city  of  New  York  equivalent  to  specie  through  the 
months  of  May,  June,  and  July  of  that  year;  if  they  were  not,  what 
was  their  comparative  value?" 

Answer.  '*  They  were  equivalent  to  specie  until  the  bank  suspended 
in  the  eighth  month,  August,  1814." — (Record,  p.  116.) 

There  is  no  evidence  conflicting  with  the  testimony  of  these  witnesses, 
it  relates  to  a  matter  of  a  public  nature,  and  as  to  which  evidence  is 
equally  accessible  to  both  parties  ;  and  I  think  it  sustains  the  allega- 
tion of  the  petitioners,  that  Mr.  Barker  paid  for  his  stock  **t7i  specie 
or  its  equiualent,  up  to  the  suspension  of  specie  payments,  and  no 
further ;  but  this  covers  the  three  first  instalments  paid  by  Mr.  Barker, 
and  I  understand  that  the  petitioners  limit  their  claim  to  these.  Mr. 
Barker  said  in  his  printed  brief,  dated  July  1,  1857,  p.  3,  'no  claim  is 
made  for  that  portion  paid  after  the  banks  suspended  specie  pay- 
ments.' And  in  his  printed  argument,  dated  October  20,  1859,  and 
delivered  to  this  court,  Mr.  Barker  states,  p.  47,  as  follows :  *  His 
honor  Judge  Bcarburgh  inquired  if  some  of  the  instalments  did  not 
become  payable  after  the  suspension  of  specie  payments.  Mr.  Barker 
answered  in  the  affirmative,  adding  that  the  proof  was  positive  that 
the  British  entered  Washington  on  the  24th  August,  1814,  and  that 
the  banks  suspended  payments  the  preceding  day,  and  not  sooner, 
and  that  they  did  not  resume  until  after  the  establishment  of  the 
United  States  Bank,  in  January,  1817  ;  that  the  allowance  claimed  is 
only  on  money  the  irtasury  returns  admit  to  have  been  received  in  the 
month  of  July  or  sooner. ' ' ' 

On  the  evidence,  I  am  of  opinion,  that  those  persons  who,  on  the 
31st  August,  1814,  held  stock  issued  under  the  contract  with  Mr. 
Barker  became  entitled  to  sixteen  and  a  half  per  cent,  on  the  three 
first  instalments  of  their  stock,  as  the  difference  in  the  value  of  the 
currency  or  credits  in  which  those  instalments  were  paid  for,  and 
the  currency  or  credits  in  which  the  stock  of  Denis  A.  Smith  was 
paid  for. 

The  petitioners  claim  as  assignees  of  Jacob  Barker  under  difierent 
assignments  made  by  him  to  them,  in  trust  for  his  creditors,  upon  the 
stock  specified  in  the  schedules  A,  B,  C,  annexed  to  their  petition, 
(Record,  pp.  561,  562,  564,)  and  on  the  ground  that  it  was  held  by 
the  parties  named  in  those  schedules  as  collateral  security  for  debts 
of  Mr.  Barker,  which  had  been  paid,  so  that  its  benefits  result  to 
them  as  assignees  as  aforesaid  ;  and  they  also  claim  on  an  amount  of 
said  stock  held  by  said  Barker. — (Record,  p.  565)  And,  in  support  of 
their  claims,  they  have  adduced  the  various  instruments  and  proofs  set 
forth  in  the  record ;  and  on  this  evidence  I  am  of  opinion  their  rights 
are  made  out  as  to  so  much  of  the  said  primary  stock  as  is  set  forth 
in  schedule  Z,  hereto  annexed. 

In  the  opinion  I  read  at  the  first  hearing  of  this  case  I  stated  the 
claim  of  the  petitioners  for  interest  as  it  was  then  understood  to  be 
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made,  but  I  gave  no  adjudication  of  it,  because  none  was  then  called 
for.  As  the  case  now  stands  I  am  of  opinion  that  interest  at  six  per 
cent,  is  due  on  the  amount  recoverable,  as  above  stated,  from  the 
dates,  respectively,  at  which  interest  began  to  accrue  on  said  stock. 

The  petitioners  claim  in  the  amendment  of  their  petition,  first  item, 
(Record,  p.  17,)  **  a  commission  of  one  fourth  of  one  per  cent,  stipu- 
lated for  in  the  treasury  letter  of  the  2d  itfay."  That  this  commission 
was  once  due,  is  admitted  and  shown  by  the  record,  and  the  United 
States  have  the  burden  of  producing  the  proofs  that  it  has  been  paid, 
or  accounting  for  their  non-production  ;  and  I  think  they  do  neither. 
It  is  not  to  be  presumed  that  such  an  amount  of  money  passed  through 
the  accountings  in  the  treasury  and  left  no  trace;  and,  although  records, 
&c,  of  the  office  were  burned,  yet  the  case  6hows  that,  among  miscel- 
laneous expenses,  the  treasury  has  expenses  of  this  loan,  for  it  has 
furnished  pages  of  them  ;  then  a  special  appropriation  was  made  for 
such  expenses,  out  of  which  this  commission  was  properly  payable, 
and  it  is  not  suggested  that  the  treasury  has  any  difficulty  in  account- 
ing for  that  appropriation,  nor  is  it  claimed  that  this  commission  was 
paid  out  of  it.  On  the  evidence,  I  think,  it  is  to  be  taken  that  the 
commission  is  unpaid  and  now  due,  but  without  interest.  The  treasury 
letter  relied  on  (May  2,1814,  Mr.  Barker's  brief,  p.  41)  shows  that 
the  Secretary  informed  Mr.  Barker  when  and  where  he  could  receive 
the  money,  and  there  is  no  evidence  that  he  applied  for  it  then  or  after- 
ward. I  am  of  opinion  that  the  petitioners  are  not  entitled,  and  do 
not  show,  damages  on  the  other  claims  specified  in  the  amendments 
of  the  petition. — (Record,  p.  17.) 

Of  the  assignments  from  Jacob  Barker,  under  which  the  petitioners 
claim  the  prior  in  time,  was  that  to  Messrs.  Little,  Halleck,  and  floyt, 
and  this  vested  in  Little  and  Halleck  (the  ooly  acting  trustees)  the  title 
to  the  claim  ;  and  nothing  could  pass  by  the  subsequent  assignmeat 
to  R.  R.  Ward,  except  a  beneficial  interest  io  such  surplus,  if  any,  as 
might  remain  alter  fulfiling  the  trusts  of  the  first  assignment  Upon 
this  subject  there  is  evidence  in  the  case  ;  and  under  the  assignment 
and  releases,  &c.,  made  to  them,  the  petitioners  would  take  according 
to  their  rights  as  assignees.  I  am  of  opinion,  therefore,  that  Ja<^ob 
Little  and  F.  G.  Halleck  are  the  parties  entitled  to  judgment. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  Jacob  Little  and 
F.  G.  Halleck,  as  assignees  of  Jacob  Barker,  are  entitled  to  recover 
from  the  United  States  16^  per  cent,  on  the  three  first  instalments 
paid  on  the  stock  in  said  schedule  Z,  with  interest  thereon  irom  the 
dates  respectively,  at  which  interest  began  to  accrue  on  such  stock. 

And  also  as  a  commission  of  one  fourth  of  one  per  cent,  on  five  mil- 
lions of  dollars  for  stock  contracted  for  by  Jacob  Barker,  the  further 
sum  of  twelve  thousand  five  hundred  dollars. 


E.   K.   WARD  AND   OTHERS.  457 

SCHEDULE  Z. 

Of  amounia  of  stock  on  which  the  petitioners  are  entitled  to  claim, 

•Hn  Slidell,  President  of  the  Mechanics'  Bank,  New 

York,  (Record  pp.  212,240) $545,364  78 

ty  Bank,  New  York,  (Record  pp.  101,  102,  103,  104, 

114) 773,820  44 

Bank  of  America,  (Record  pp.  316, 309,  310,  504,  548.)  225,000  00 
yride  Catlin,  President  of  the  Merchants'  Bank,  New 

York,  (Record  pp.  293,  294,  295,  296) 111,565  76 

echanics  and  Farmers'  Bank,  Albany,  (Record  pp.  37, 

453  to  485,  inclusive) 213,636  36 

auk  of  Cape  Fear,  Maine,  (Record  pp.  520,  521) 113,636  36 

ohn  Hone,  (Record  pp.  371,  528) 100,000  00 

licks,  Jenkins  &  Co.,  (Record  pp.  317,  325,  343,  347).  24,310  90 

[erman  Hendricks,  (Record  pp.  356  to  361,  inclusive).  81,818  17 

llbert  Anderson,  (Record  pp.  334,  330,  336) 80,029  54 

Vederick  De  Peyster,  (Record  pp.  376,  380,  527) 70,636  36 

ohn  Clapp,  (Record  pp.  336  to  339) 7,058  00 

'.  Biddle  and  J.  Wharton,  (Record  pp.  143,  155,  156, 

159,  561) 43,805  94 

?he  American  Fire  Insurance  Company,  (Record  pp. 

274  to  290,  564) 120,889  50 

ienry  Kuhl,  cashier  Mechanics'  Bank,  (Record  pp.  160, 

260  to  263) 100,000  00 

i"  North  American  Insurance  Company,  (Record  pp.  56 

to  81) 60,000  00 

E.  Frothingham,  cashier  of  New  England  Bank,  (Record 

pp.  78  to  80,  570) 100,000  00 

Jacob  Baker,  (Record  p.  565) 3,409  90 

2,774,981  91 
16J 

457,872  01 


°  'Ilie  record  pp.  —  shows  that  Mr.  Btvrker  transferred  the  stock  to  the  Bank  of  America^ 
and  1  think  it  inferable,  from  the  circumstances  shown,  and  the  relation  of  the  parties,  that 
tli»»  transfer  was  as  collateral  security  for  money  adv^anced.  Mr.  Jenkins's  deposition 
hhows  Mr.  Barker  was  not  indebted  in  1815,  whence  I  infer  Mr.  Barker's  debt  to  the  bank 
was  paid. 

t'l'he  copartnership  between  T.  Biddle  and  J.  Wharton  is  not 'proved,  but  I  think  is 
inferable  from  the  testimony  relating  to  the  claim,  the  books  of  the  United  States,  &c. 
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